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Overview      
 

The legislation in Anglophone Caribbean jurisdictions governing the admissibility of 

evidence, particularly in relation to the admission of digital recordings of suspect 

interviews, may be classified into three categories (see Table 1 below). Category A- Old 

Model jurisdictions do not make any reference to the admissibility of audio/video 

recordings.  Category B jurisdictions have modified their respective legislative frameworks 

to make reference to tape-recordings and have created a general requirement to record all 

formal interviews. Category C jurisdictions are ‘New Model jurisdictions’ where the Model 

Bill on Interviewing of Suspects/Accused for Serious Crimes prepared by the Criminal 

Justice Advisor to the Eastern Caribbean has been passed or is before the Parliaments of 

some Eastern Caribbean states.  

 
Table 1 

Category A [Historic Legislation 

- no reference to recordings of 

any kind] 

Category B [Modifications to 

speak to audio recording or 

video] 

Category C - Electronic 

Recording Model 

Bahamas Barbados Antigua and Barbuda [Bill] 

Belize  St. Lucia Dominica 

Guyana St. Christopher and Nevis* Best 

Model in Category B 

Grenada [Bill]  

Jamaica   St. Vincent and the Grenadines 

Trinidad   

 

The Memo in sum provides that:  

 

1. At common law, digital recording of suspect interviews is permissible and 

admissible but not mandatory, a substantial weakness for their 

implementation.  

2. Where legislation exists- per Category B, ambiguities persist and ought to be 

resolved.  

3. The Model Legislation applied throughout some OECS jurisdictions represent 

global best practice and ought to be followed in the rest of the region. 
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Introduction 
 

The issue of audio or video recording of police interrogations has been gaining prominence 

in the Anglophone Caribbean. Police interrogations that produce incriminating evidence or 

especially a confession may need to be recorded. The need for suspects’ interviews to be 

admissible demands proper judicial and prosecutorial scrutiny. The issue of police 

credibility has been in the public view due to the constant and repetitive allegations of 

police brutality.  

 

In England and several states of the United States of America (USA) video and audio 

recordings of police interviews have been placed on a statutory basis. The US States of 

Alaska and Minnesota have led the way while the Code E of the PACE/ Police and 

Criminal Evidence Act, 1984, Code of Practice on Audio Interviews of Suspects, 

effective from 2nd February, 2016, governs the position in England. Legislation has varied 

in nature and scope for recordings of police interrogations. In Massachusetts the courts 

have approved of police recordings of suspect interviews but did not make it mandatory. In 

several states including the District of Colombia, legislation mandates that all police 

interviews be recorded. By contrast, New Jersey has opted for a committee or broad-based 

rule making approach. Various stakeholders were invited to craft a workable rule.  

 

Judges consider recordings necessary to reduce judicial workload. Recordings are regarded 

as providing a more realistic picture of what took place in the police station. Court 

challenges usually relate to admissibility issues in light of allegations of police misconduct 

in obtaining information. Several motions to suppress statements are made on the basis 

that the statement, especially a written one, was involuntarily given due to force, fear, fraud 

or oppression. 

 

In Ajodha v. The State [1982] AC 204, the Privy Council gave this seminal decision on the 

basis of the admissibility for police interviews. The initial hearing is done by the trial judge 

during the first time trial. However, emerging rules allow in some jurisdictions for 

“Sufficiency Hearings” at which a trial judge determines whether a prima facie case exists 

for the accused to be put on trial, along with the admissibility of any policy interviews and 

statements. 

 

Appellate courts have traditionally deferred to factual determinations made by the trial 

judges who heard and saw the witnesses. Issues of credibility are generally settled by 
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seeing the demeanor of the witnesses. However, lengthy and contentious appeals persist on 

contested police interviews, especially in capital punishment matters and cases with 

prolonged periods of imprisonment. Where a recording of the police interview is available, 

a court of appeal may no longer be inclined to defer to credibility findings in the trial court.  

 

Most jurisdictions have not moved to require police recordings as a constitutional issue. 

The idea that recordings serve as a deterrent to police misconduct could reduce the 

number and length of contested motions, voir dire and motions to suppress evidence 

illicitly obtained. The recordings could provide an accurate account of what the subject and 

police said during the interviews.   

Examples of false confessions 

The power of a confession by an accused is cogent evidence of guilt.  In Hopt v Utah (110 

US 574 584/1884) the court said that a confession deserves the highest credit because it 

is presumed to flow from the highest sense of guilt. However, in recent years a number of 

high profile miscarriages of justice cases have shown that suspects make false confessions 

leading to wrongful convictions.  

One of the most infamous cases of false confessions arose in the case of The People v. 

Wise 194 Misc. 2d 481 (2002) (Central Park Jogger case) in New York, USA where five 

young African-American and Hispanic boys aged 14 to 16 years, falsely confessed to 

beating, raping and leaving for dead a young, white, female jogger in Central Park in 1989.1 

The boys had been subjected to extensive police interrogation.  

The confessions contained several inconsistencies about the facts of the crime, including 

who caused the most injuries and who had sexual intercourse with the jogger. In 2002, 

after new evidence was received, the Manhattan District Attorney asked that the 

convictions be vacated.2Deoxyribonucleic acid (DNA) evidence implicated a serial rapist 

who had raped another woman in Central Park a few days before the rape victim in the 

instant case.  The man confessed and the five suspects were released after spending several 

years in prison. 

In Barbados, the Director of Public Prosecutions Reference No 2 of 2001  BB 2002 CA 

12, relating to Carmelita Gittens, showed that an infanticide confession by a young mother 

                                                           
1
https://pdfs.semanticscholar.org/14f8/21a7c899137aa9f4264aa000de6827b4ed59.pdf (see pg 2)  

2
http://www.nytimes.com/2002/12/20/nyregion/convictions-and-charges-voided-in-89-central-park-jogger-

attack.html 

https://pdfs.semanticscholar.org/14f8/21a7c899137aa9f4264aa000de6827b4ed59.pdf
http://www.nytimes.com/2002/12/20/nyregion/convictions-and-charges-voided-in-89-central-park-jogger-attack.html
http://www.nytimes.com/2002/12/20/nyregion/convictions-and-charges-voided-in-89-central-park-jogger-attack.html
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was false.  She was convicted of killing her newborn baby and feeding it to the neighbour’s 

pigs.  However, DNA showed that the baby had been stolen and was alive.  Her cousin, 

Justine Puckering, was convicted of perjury for being the person who had stolen and 

brought up the baby.  

The criminal justice system has major safeguards such as the right to silence, presumption 

of innocence, proof beyond reasonable doubt, voir dire prior to admissibility and fully 

funded legal aid for major cases or all cases involving juveniles.  The false confessions have 

frequently passed judicial and legal scrutiny based on their perceived strength and 

credibility of the suspects. 

Types of False Confessions 

An article by Kassin and Gudjonsson entitled “The Psychology of Confessions” in Volume 5 

of the journal Psychological Science in the Public Interest of November, 2004 lists three 

types of false confession.3 

 

1. Complaint False Confessions  

 

These are situations in which persons confess to crimes that they did not commit 

because they believe they would obtain short term benefits.  In the Central Park 

Jogger case, the five suspects thought that they would have been allowed to go 

home afterwards. Other suspects make false confessions due to hunger, fear, a 

desire to speak with their families, or an expectation of leniency.  This category of 

persons includes the young, socially dependent, mentally challenged and the 

desperate.  Such persons typically have a desire to please authority figures like 

police and other law enforcement officers. 

 

2. Voluntary False Confessions  

 

Other suspects make false confessions because they are unable to distinguish fact 

from fiction.  In rare cases, such persons might be trying to protect the real 

perpetrators. Others might have an irrational desire for publicity as exemplified by 

John Mark Karr’s false confession to the murder of Jonbenet Ramsay, a child beauty 

                                                           
3
https://pdfs.semanticscholar.org/14f8/21a7c899137aa9f4264aa000de6827b4ed59.pdf 
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pageant queen who had been found murdered in her home on Boxing Day 1996.4 In 

2006, John Mark Karr confessed to her murder and was arrested in Thailand on a US 

Federal Warrant. However, Boulder County decided not to charge Karr for the 

murder after his DNA failed to match the DNA evidence found on the victim.  

 

3. Internalised False Confessions  

 

Internalised false confessions are where suspects, either due to vulnerability, 

isolation or intense pressure from the police, eventually come to believe they have 

the committed the crime of which they have been accused. Police officers are 

entitled to make false representations to suspects during interrogations. Claims that 

the suspect’s DNA was found at the crime scene, or that he has been placed at the 

locus in quo by a witness are made. Further assertions that another suspect has 

fingered the suspect or that he failed a lie detector test are powerful incentives to 

exhausted and disoriented suspects.  As such, many false confessions are made or 

induced by such oppressive circumstances. 

Category A Jurisdictions: [Historic Legislation - no reference to 

recordings of any kind] 
 

 Whether the power already exists within Caribbean Commonwealth 

jurisdiction to provide for the use of video or audio recording of interviews of 

criminal suspects? [Yes] 

 

 And whether those electronic interviews are admissible as evidence at trial? 

[Yes, they are admissible.] 

 

 Whether audio/video recordings are admissible at common law or in Category 

A jurisdictions?  

 

 

 

                                                           
4
http://www.csmonitor.com/2006/0830/p02s01-usju.html 
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Common Law Position 
 

The position at common law is that the recording, whether visual or audio, is admissible 

provided it is relevant, reliable, and in the case of a confession, voluntary and in all 

circumstances, fair to so admit.  

 

In Belize, the Evidence Act, 2000, in respect of admissions simply provides that: 

 

 90.-(1) An admission at any time by a person charged with the commission 

of any crime or offence which states, or suggests the inference, that he 

committed the crime or offence may be admitted in evidence against him as 

to the facts stated or suggested, if such admission was freely and voluntarily 

made.  

(2) Before such admission is received in evidence the prosecution must 

prove affirmatively to the satisfaction of the judge that it was not induced by 

any promise of favour or advantage or by use of fear, threat or pressure by or 

on behalf of a person in authority  

 

These rules simpliciter are sufficient for the receipt into evidence of an admission (broader 

than a confession).  

 

The decided cases in the region do not treat the absence of a legislative enactment to mean 

that the audio or video evidence is inadmissible. The case examples below are illustrative 

of this point:  

 

In The Queen v Deieur BS 2014 SC 85, the admissibility of a video recording of an 

interview was central to the prosecution’s case. The Bahamas [like all Category A 

jurisdictions] does not have explicit provisions within the Evidence Act, CAP 65 which 

address the inclusion of the digital recording of a suspect interview. The Court did not treat 

to the alleged confession uniquely as compared to a written confession. It was excluded 

during a voir dire only on the basis of a finding of oppression and a finding that the 

prosecution withheld the recordings impermissibly until a very late stage, thereby denying 

the accused a fair trial if admitted.   
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In R v Rose BS 2015 SC 149 in the same jurisdiction, the admissibility of a video recording 

of a confession was likewise in issue. The Court having found no evidence of oppression, 

permitted the interview to be admitted as evidence.  

 

Likewise, in Antigua and Barbuda in McDougal v RAG 2002 CA 4- the Court spoke only to 

video recordings on the question of voluntariness. Similar cases include: R v Charitable, 

Octelus and Joseph BS 2012 SC 99, R v Hunter BS 2013 SC 49. Thus it would appear 

either at common law, or with the current state of Category A jurisdictions that the 

evidence is admissible under the ordinary rules regarding voluntariness of the confession, 

and reliability.  

 

The position on the admission of tape-recordings of police interviews in the Caribbean at 

common-law or in respect of Category A jurisdictions per R v Rampling [1987] Crim LR 

823 therefore appears to be this:  

 

(a) The tape can be produced and can be proved by the interviewing officer or any 

other officer present when it was taken. 

 

(b) The officer should have listened to the tape before the trial so that he can, if 

necessary, deal with any objections to authenticity or accuracy. 

 

(c) The transcript of the recording can be produced by the officer. He should have 

checked this against the recording for accuracy before the trial. 

 

(d) The defendant is entitled to have any part of the tape played to the jury. 

 

(e) If any part of the tape is played, it is for the judge to decide whether the jury 

should have a transcript to enable them to follow more clearly.5 

                                                           
5 
The general position on tape recordings is found in the case of R v Maqsud Ali [1966] 1 QB 688, where a 

conversation between defendants had been surreptitiously obtained, Marshall J said: 

 

For many years now photographs have been admissible in evidence on proof that they are relevant to the issues 

involved in the case and that the prints are taken from negatives that are untouched. The prints as seen, represent 

situations that have been reproduced by means of mechanical and chemical devices. Evidence of things seen through 

telescopes or binoculars which otherwise could not have been picked up by the naked eye have been admitted, and 

now there are devices for picking up, transmitting, and recording, conversations. We can see no difference in 

principle between a tape recording and a photograph. 
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Judges’ rules 

The Guide to Investigation and Prosecution of Serious Organised Crime (2014)6 prepared by 

the Criminal Justice Advisor to the Eastern Caribbean suggests that the above is sufficient 

and that the Judges’ rules which require written notes is a floor but not the ceiling of what 

may be obtained. 

On this point, the Guide states as follows:  

The Judges’ Rules (Practice Note (Judges’ rules) [1964] 1 WLR 152, 154) used in 

the region require a written record of the questioning to be kept. The Judges’ Rules 

are administrative directions only and they do not have the force of law (R v Voisin 

[1918] 1 KB 531). Therefore, the electronic recording of interviews is not 

precluded. 

In Peart v The Queen [2006] UKPC 5, their Lordships made the following 3 

propositions: 

(a) The Judges’ Rules are administrative directions, not rules of law, but possess 

considerable importance as embodying the standard of fairness which ought to 

be observed; 

(b) The judicial power is not limited or circumscribed by the Judges’ Rules. A 

court may allow a prisoner’s statement to be admitted notwithstanding a breach 

of the Judges’ Rules; conversely, the court may refuse to admit it even if the 

terms of the Judges’ Rules have been followed; 

(c) The criterion for admission of a statement is fairness. The voluntary nature of 

the statement is the major factor in determining fairness. If it is not voluntary, it 

will not be admitted. If it is voluntary, that constitutes a strong reason in support 

of admitting it, notwithstanding a breach of the Judges’ Rules; but the court may 

rule that it would be unfair to do so even if the statement was voluntary. 

Electronic recording of interviews under a relevant caution is ultimately fair both to 

a suspect and the investigators, as an accurate and reliable record of the comments 

made in interview. The electronic recording of an interview will also establish 

whether a statement or answer to a question by the suspect was voluntary. 

                                                           
6 http://www.easterncaribbeanlaw.com/wp-content/uploads/2014/08/Guide-Part-1-Investigation-and-
Prosecution2.pdf 
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Therefore this procedure is not contrary to the spirit of the Judges’ rules7. If there is 

challenge at the point of interview or at court, it should be explained that the 

procedure is to ensure that the fairest and best available evidence is used (see 

fairness test applied in Ricardo Williams v The Queen [2006] UKPC 21.8 

What is the case for legislative intervention? 
 

The legislative intervention at best compels the digital recording of suspect interviews 

under prescribed circumstances and places exceptions to this requirement within the 

ambit of judicial scrutiny. The reason for legislative intervention, as noted by Yehia (2010) 

in the case of Australia, is that a statutory mandatory regime is better able: 

 

(i) to provide the court with a reliable account of statements made by persons 

accused of crime whilst in police custody; 

(ii) to provide an objective means of resolving disputes about the conduct and 

substance of police interviews; 

(iii) to deter and/or prevent the use of unfair practices by the police prior to, 

during, and after interviews; and 

(iv) to deter the making of unfair and false allegations of improper behaviour by 

police.9 

 

Similarly, in Clarence Sealy v The Queen [2016] CCJ 1 (AJ) Anderson, J. argued forcefully 

for the implementation of electronic recording of police interviews in Barbados. He said 

several important advantages would ensue such as:  

 

(i) reducing the risk of false confessions by eliminating abusive police 

interrogations practices.  

                                                           
7 An alternative mode regarding reform of the Judges’ rules for Children was adopted in Trinidad which 
provided comprehensive directions on this point which may also be of broad utility to the rest of the 
region. [See the Annex] 
8 Dan Suter (ed,) Guide to Investigation and Prosecution of Serious Organized Crime, Part 1 (5th Edn., 
2014) 
9 Attorney General’s Second Reading Speech (Parliamentary Debates, Legislative Council, 24 May 1995 at 
117) quoted in Dina Yehia, Excluding Evidence of Admissions, (2010) 
<http://www.publicdefenders.nsw.gov.au/Pages/public_defenders_research/Papers%20by%20Public%2
0Defenders/public_defenders_excluding_evidence_admission.aspx> accessed 5th January 2017 

http://www.publicdefenders.nsw.gov.au/Pages/public_defenders_research/Papers%20by%20Public%20Defenders/public_defenders_excluding_evidence_admission.aspx
http://www.publicdefenders.nsw.gov.au/Pages/public_defenders_research/Papers%20by%20Public%20Defenders/public_defenders_excluding_evidence_admission.aspx


IMPACT Justice –Memorandum:  Digital Recording of Suspect Interviews 

 
 

10 
 

(ii) improving the administration of justice by enabling fact finders to make 

accurate assessments of the voluntariness and trustworthiness of confession 

evidence; 

(iii) facilitating transparency and improving the standards of police 

interrogations; and  

(iv) bettering the relationship between police officers and the communities that 

they service. ( see paragraph [114] (op cit)) 

 

Justice Anderson continued at para. [119]-[120] (op cit) as follows:  

 

“[119] To be more precise, the issue of the constitutional rights of the accused could 

become engaged in circumstances of the admission of unrecorded confessions or 

incriminating statements. Section 18 of the Barbados Constitution guarantees to 

every person charged with a criminal offence ‘… a fair hearing within a reasonable 

time by an independent and impartial court established by law.’ Section 18 goes on 

to outline several procedural protections that the criminal justice system provides – 

including the right to be present at his trial, the presumption of innocence, the right 

to remain silent, the right to be defended by a legal representative of his own choice, 

and the right to confront witnesses called against him, and the right to call witnesses 

on his own behalf. The common law has established that the guilt of the accused 

must be proved beyond a reasonable doubt. To similar effect, courts in the United 

States have recommended the use of electronic recording of interrogations and 

confessions to facilitate evaluating whether a confession violates the Fifth or 

Fourteenth Amendment of the US Constitution. 

 

[120] These constitutional guarantees and procedural protections could be 

undermined by accepting into evidence an unreliable confession or admission, when 

the means of significantly enhancing their availability exist but are not used. This is 

so whether the evidence comes in by documentary means or by the verbal 

testimony of police officers. We therefore look forward to the implementation of 

legislative provisions requiring electronic recording of police interviews with 

suspects. We note that this is an ongoing 

 concern of the Barbados legislature.” 

 

In the absence of a statutory mandatory regime, Police Codes of Conduct and amendments 

to the Judges’ rules may likewise be used to encourage/enhance this best practice. The 
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argument for legislative reform is not that this evidence is inadmissible without 

amendment. Rather, the argument is that a default mandatory regime with judicial 

oversight is more effective with regards to the efficiency of criminal trials, and also as a 

protector of the rights of suspects. Coerced and involuntary confessions undermine both 

the integrity of the criminal justice system and the constitutional rights of defendants. 

Where actors within the justice system have otherwise been slow in adopting the practice, 

a mandatory legislative regime is the best mode of correcting this.  

The evidence of video-recordings of suspect interviews may be admissible in the absence of 

legislation under common law or existing legislative frameworks. A police interview 

recorded on tape is admissible provided the accuracy of the recording can be proved, the 

voices recorded are identified and the usual evidentiary requirements of relevance or 

voluntariness in the case of the confession are met. The purpose of the legislative efforts 

elsewhere then appears to be - pushing police towards greater investigative transparency 

such that the failure to do so may result in either the inadmissibility of the recording or an 

evidentiary weighting by the jury as to why the police may have failed to record. 

Other Advantages of Recording Suspect Interviews 
 

1. To determine whether or not the accused was given appropriate explanation and 

clarification of rights pursuant to his Constitutional entitlement of right to legal 

counsel. 

2. To determine whether the statements of the subjects were made freely and 

voluntarily. 

3. To avoid unnecessary testimony of both the police officers and suspects as to what 

happened at the interview. 

4. To effect time savings for all other potential stakeholders in the interview, such as 

defence attorneys, duty lawyers, police supervisors and court officials. 

5. To enable police officers to concentrate on the merits of the case and the salient 

questions rather than accuracy of note taking during the interviews. 

6. To ensure justice as the prosecution could present its strongest case with the most 

reliable evidence. 

7. To ensure innocent suspects are able to establish improper tactics used during the 

interview. 

8. To allow observation by senior police officers who are not present in the interview 

room to ensure fairness. 
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9. To enable police officers to review interview for clues and inconsistencies indicating 

guilt for further probing or investigation. 

10. To train and educate other officers, especially new recruits to law enforcement. 

11. To illustrate public confidence in the conduct of police interviews by professional 

officers. 

12. To reduce the risk of miscarriages of justice based on false confessions and avoid 

conviction of vulnerable innocent persons. 

13. To mitigate the opportunity for civil suits of wrongly convicted persons and 

consequential major taxpayer liability. 

Category B: [Modifications to speak to audio recording or video] 
 

These jurisdictions are modeled on the Barbados legislation which has Australian 

heritage. Barbados’ legislation is in greatest need of clarification. St. Lucia and St. 

Kitts have adopted legislation based on this model and have made progressive 

reforms on the Barbadian model. 

Barbados Legislation 

The Barbados Evidence Act 1994 (hereinafter, the BEA) Section 72, which has not yet 

been proclaimed, applies to criminal proceedings broadly. It requires evidence of a 

confession or admission made by an accused during official questioning to be “tape-

recorded” in order to be admissible in court subject to specified exceptions. The BEA 

therefore provides a rebuttable presumption that where a confession is not tape-recorded 

under the circumstances detailed in the BEA, it will be inadmissible in Court. The provision 

applies to all criminal offences.  

However, Section 73 of the said Act allows for manual recording or oral statements of 

police interrogations once acknowledged in writing by the suspect.  

In R v. Woods (1991) 103 FLR 321 at 323 Na der J said: 

“Electronic recording is the best safeguard for both police and suspect…tape 

recordings have been used with great benefit to the prosecution. They have 

prevented false accusations against the police and have operated powerfully to 

remove any unease from the jury’s minds that there may have been some 

fabrication of evidence”.  
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Section 2 of the BEA defines a “document” as including “any information recorded by 

means of any tape recorder, computer or other device.” Thus, tape-recording is particularly 

specific language - referring to the instrument of a tape-recorder as opposed to more 

general language. If the BEA required confessions to be electronically recorded, this 

ambiguity could be resolved, thereby precluding the possibility that the specificity of tape-

recording may be interpreted to exclude other forms of audio or visual recording, though 

these are arguably admissible under the common law position detailed above. 

 

Saint Lucia maintains this reference to “tape-recording” in the later enacted Evidence Act, 

CAP 4:15. In St. Kitts & Nevis, the Evidence Act 2011 improves upon the BEA by replacing 

“tape-recording” with “sound recording” and defining “sound-recording” broadly to include 

visual recording. This is perhaps the least ambiguous of the Category B jurisdictions.  

The preference for “electronically recorded” is broader and less ambiguous. In the 

Dominica Evidence Act, CAP 92- “electronic recording” means an “audio, video or digital 

recording that is an authentic, accurate, unaltered record of a custodial interview, 

beginning with a law enforcement officer’s advice of the person’s constitutional rights and 

ending when the interview has completely finished.” 

Under this regime, in respect of criminal proceedings, there is a requirement where 

reasonably practicable to make a sound recording of the confession- and the questioning of 

the person and everything said to and by the person during the questioning. Within these 

three jurisdictions, there are alternatives to mandatory tape-recording provided that 

another protective mechanism is available.  The BEA, for example, provides that if a 

confession is made in the presence of a person not being an investigating official, such as a 

legal representative of the suspect, the confession may be admissible. Further exceptions 

apply where the suspect initials or otherwise acknowledges that a document prepared by 

the investigating official is a true record of the interview. Alternative provisions are made 

to have a written record of the interview read to the person with the opportunity to 

interrupt and correct the record and a tape recording of the exercise to be made as a valid 

confession. 

Category C Jurisdictions 

In Category C jurisdictions which have passed the Interviewing of Accused/Suspects for 

Serious Crime Bill into law, the legislation creates a mandatory regime for the electronic 

recording (audio, video or digital) of custodial interviews of persons “reasonably suspected 
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of having committed a serious crime and who is under arrest for the serious crime” by law 

enforcement agencies. The entirety of the interview, beginning with a law enforcement 

officer’s advice of the person’s constitutional rights and ending when the interview has 

completely finished, must be recorded. The failure to record the custodial interview creates 

a presumption of inadmissibility. An electronic recording may be excluded from evidence if 

it was unfairly obtained or unreliable.  

 The presumption of inadmissibility may be rebutted provided that: 

1) it is admissible under applicable rules of evidence; 

2) that it is beyond a reasonable doubt proven to be voluntarily-made and reliable, 

and; 

3) that the law enforcement officer either:  

a) made a recording contemporaneously of the reason for not recording the 

statement;  

b) that the officer in good faith failed to operate the recording equipment 

properly or it malfunctioned;  

c)  the interview took place in another jurisdiction;  

d) the officer reasonably believed that the electronic recording would 

jeopardize the safety of the accused, or another relevant person; 

e)  that the officer reasonably believed the suspected crime was not a serious 

crime;  

f)  the recording equipment could not be obtained while it was reasonable to 

detain the accused; or  

g) there was any other valid reason where it was not practicable to so make.  

If the admission came in the process of routine processing and not within a formal 

interview and ground 3 is satisfied it may also be admitted. Antigua & Barbuda and 

Grenada have not yet passed these Bills but they have been proposed.  

St. Vincent and the Grenadines and Dominica have enacted this legislation -Intervention of 

Suspects for Serious Crimes Act, 2012. The legislation has introduced a mandatory 
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regime for the purpose of enhancing the administration of justice. It also is effective at 

minimizing the challenge to the admissibility of suspects’ confessions to the police.  

Considerations 

 

Whether all formal interviews should be recorded? 
 

The Model reform throughout Category C jurisdictions mandates recording only for serious 

offences. Category B Jurisdictions however, require all interviews to be recorded. States 

must determine whether the net should be cast broadly to include even summary offenses 

or whether a threshold for exclusion of the recording requirements should be established. 

In Australia’s Northern Territory, the policy decision was made to require the recording for 

offences for which the maximum term of imprisonment is in excess of two years under the 

Police Administration Act of 1978, Division 6A §139(c.) 

 

Whether the recording of an admission/confession/the entirety of the 

custodial interview [as in the Cat. 3 Model] should be required? 
 

The strongest evidence is that of the entirety of the custodial interview. Recording the 

entirety of the interview is not a panacea which will preclude all challenges to the 

admissibility of the interview (such as allegations of oppression prior to the recording) but 

it is the mode most likely to reduce it. In circumstances where the legislative provisions 

provide for recording requirements of the confession only; the evidential value may be 

significantly reduced. This was noted in Kelly v The Queen Unreported; CCA SCt of WA; 

Library No 940590; 27 October 1994 at 17-18 where the Court stated:   

 

“It is obvious that if, with video facilities available, the interviewing officers use it 

only selectively in the course of interviewing a suspect, its value is much reduced.... 

Such a practice leaves the way open to improper conduct in obtaining subsequently 

recorded admissions and dramatically weakens the protection to both suspect and 

investigating officers that a fully recorded interview carries. It may be that what 

purports to be a fully recorded interview was in fact preceded, or is alleged to have 

been preceded, by circumstances of inducement or compulsion to make the 

recorded admissions.” 
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Whether it should be optional or mandatory? 
 

Category B and Category C Jurisdictions mandate the recording of the interview subject to 

exceptions. One notable exception is in the case of Antigua & Barbuda, where the 

Government of Antigua introduced an optional recording regime in 2003 under the 

National Drug and Money Laundering Control Policy Act where the legislation provides 

at s. 23: 

(1) When questioning a person pursuant to subsection 18 (3) or questioning any 

other person, an ONDCP Officer may use audio or video equipment to record the 

questioning of the person and anything said by the person during their questioning. 

(2) Where a recording is made pursuant to subsection (1) a copy of the recording 

shall be made available to the person questioned, or their legal representative, 

within 7 days of the recording being made. 

(3) Where a transcript is made of a recording made pursuant to subsection (1) a 

copy of the transcript shall be made available to the person questioned, or their 

legal representative, within 7 days of the transcript being made. 

(4) Any recording made pursuant to this section is admissible in any court as 

evidence of the questions and statements put to the person being questioned and of 

anything said by that person during their questioning.  

 

In circumstances where the legislation provides for, but does not mandate the recording of 

video interviews, or requires only the recording of a confession, the failure to record the 

entirety of an interview may nonetheless present evidential challenges. On this point, the 

Supreme Court of Canada held in R. v. Oickle, [2000] 2 S.C.R. 3, 2000 SCC 38 that 

contemporaneous recordings of custodial police interrogations are not required. The 

British Columbia Court of Appeal has observed that making contemporaneous recordings 

of custodial interrogations is highly desirable and further noted that the failure to record 

the interview in the absence of a good reason to so do, may raise challenges to the State in 

proving that the statement was voluntary. 10 

 

The State of Alaska provides a further example of a jurisdiction in which recordings of 

police interrogations have been mandated.  
                                                           
10Public Prosecution Service of Canada, The Path to Justice: Preventing Wrongful Convictions, (2011) 
Chapter 6 
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In Stephan v. State (1985) 711 P.2D 1156 at 1162-65 the Court held that the Due 

Process Clause of the State’s Constitution requires that, if feasible, interviews of criminal 

suspects conducted in places of detention must be electronically recorded. 

 

“It is not because a police officer is more dishonest than the rest of us that we ... 

demand an objective recordation of the critical events. Rather, it is because we are 

entitled to assume that he is no less human, no less inclined to reconstruct and 

interpret past events in a light most favorable to himself, that we should not permit 

him to be a "judge of his own cause." 

 

The only real reason advanced by police for their frequent failure to electronically 

record an entire interrogation is their claim that recordings tend to have a "chilling 

effect" on a suspect's willingness to talk. Given the fact that an accused has a 

constitutional right to remain silent, under both the state and federal constitutions, 

and that he must be clearly warned of that right prior to any custodial interrogation, 

this argument is not persuasive.” 

 

The Court went on to justify its exclusionary rule by stating:  

 

“Most importantly, an exclusionary rule furthers the protection of individual 

constitutional rights. Strong protection is needed to ensure that a suspect's right to 

counsel, his privilege against self-incrimination, and due process guarantees are 

protected. A confession is generally such conclusive evidence of guilt that a rule of 

exclusion is justified, when the state, without excuse, fails to preserve evidence of 

the interchange leading up to the formal statement… Thus, we conclude that 

exclusion is the appropriate remedy for an unexcused failure to electronically 

record an interrogation, when such recording is feasible…. Despite what we have 

said thus far, we recognize that nearly every rule must have its exceptions, and that 

exclusion of a defendant's statements in certain instances would be wholly 

unreasonable.”   

 

This is particularly salient where the Court rooted the finding within the due process of 

law; raising the consideration whether such a requirement can likewise be anchored in the 

protection of the law or due process clause found in Commonwealth Caribbean 

constitutions.  
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Conclusions 
 

This analysis suggests that the advent of recording of police interviews in the Caribbean is 

not whether but when it will be implemented in all countries? Barbados has enacted but 

not proclaimed legislation for over 20 years which would mandate the recording of suspect 

interviews. Progress has been made across the Eastern Caribbean and the Model 

Legislation for Interviewing of Accused/Suspects for Serious Crimes represents a 

possible model which can be replicated throughout the region to standardize the legislation 

and judicial interpretation of this requirement across the region.   

 

The mandatory electronic recording of interrogations is a salient reform measure. There 

are overwhelming benefits at minimal costs that would enhance the effectiveness of the 

criminal justice system. The creation of an objective, reviewable but verifiable record of 

electronic recording enhances truth in the criminal process. Electronic recording would 

relegate “swearing contests” to the past while saving valuable resources at various stages 

of the criminal justice system.  

 

The electronic recording of police interrogations will substantially benefit both police and 

prosecutors. Increased accuracy of confession and sustainable convictions will result to 

enhance public safety. Moreover, electronic recording of police interrogations will 

substantially reduce or eliminate police-induced false confessions along with wrongful 

convictions and thereby avoid miscarriages of justice. Public confidence in the criminal 

justice system would be enhanced for the welfare and reputation of the entire society.  

Recommendations 
 

The following proposals may be useful to advance the implementation of this much 

needed reform: 

 

1. Jurisdictions should investigate the available forms of electronic recording 

devices/audio, visual, analogy, digital and sound). Vendors are usually eager to 

demonstrate their use while sharing experiences tends to de-mystify their use.  

Costs have been decreasing as new innovative devices come on to the market. 
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2. Investigators should share and prepare a body of best practices on the use of 

electronic recording devices for interrogations. Discussions on whether suspects are 

more amendable to talk with recordings or conventional techniques must be 

encouraged.  

3. Jurisdictions should conduct formal testing of electronic devices for such recordings.  

University based researchers may assist to measure the effects of recording 

interviews. 

4. When Courts are considering mandating electronic recording of police 

interrogations, all stakeholders like police, prosecutors, defence lawyers and civil 

liberties groups should join in forming a broad based committee to provide 

workable and pragmatic solutions. 

5. If legislation is proposed as in Barbados, police and prosecutors should combine to 

formulate an independent review with accompanying protocols for its operation. 

6. Where no court mandated action or legislation is proposed, police forces should 

take a proactive approach to electronic recordings of police interviews.  Police 

forces should learn and experiment with various forms of electronic recording 

technology.  Police forces should request studies to educate and remove 

unwarranted fears and concerns of this reform measure.  As such, a balanced 

approach would ensue, rather than judicially imposed rules with consequential 

exclusion of evidence in sensitive cases. 
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APPENDICES 

Appendix 1:  Summary Table 
 

Jurisdiction Legislation Whether 

amendment 

required? 

  

Antigua & 

Barbuda 

Evidence Act, CAP 155 

 

Interviewing of 

Accused for Serious 

Crime Bill, 2015  

 

The Office of National 

Drug and Money 

Laundering Control 

Policy Act, 2003.  

 

 

 

No amendment 

required [for 

serious crimes]  

 

Interviewing of 

Suspects for 

Serious Offenses 

Bill of 2015 has not 

been passed into 

law.  

*The Office of 

National Drug and 

Money Laundering 

Control Policy Act 

permits but does 

not mandates the 

digital recording of 

interviews related 

to this area. 

 

Bahamas Evidence Act Cap 65 Amendment to the 

Evidence Act 

required for a 

mandatory regime.  

 No reference to 

digital recordings 

of any kind 

Barbados  Evidence Act CAP 121 Evidence 

(Amendment) Act, 

2014 which would 

amend, inter alia 

section 72 of the 

Act, has not yet 

been proclaimed 

 Legislation unclear 

or ambiguous. 

Rules of Stat. 

Interpretation may, 

looking at the 

statute as a whole, 

permit electronic 

recording - but the 

act requires “tape-

recording” which 

has a particular 

meaning.  



IMPACT Justice –Memorandum:  Digital Recording of Suspect Interviews 

 
21 

 

Jurisdiction Legislation Whether 

amendment 

required? 

  

Belize Evidence Act, CAP 95  Amendment to the 

Evidence Act 

required for a 

mandatory regime.  

  

Dominica Criminal Law and 

Procedure 

(Amendment) Act, 

2014, Act 3 of 2014. 

follows Model Bill 

No amendment to 

the Criminal Law 

and Procedure 

[Amendment Act] 

required.  

  

Grenada Interviewing of 

Suspects for Serious 

Crimes Act, Act 2014 

No amendment 

required [for 

serious crimes] 

  

Guyana Evidence Act Cap 5:03  Amendment to the 

Evidence Act 

required for a 

mandatory regime.  

  

Jamaica Evidence Act Cap 178 Amendment to the 

Evidence Act 

required for a 

mandatory regime.  

  

St. Christopher 

and Nevis 

Evidence Act 2011 No amendment 

required.  

The Act permits 

“sound recording” 

but defines a 

“sound recording” 

to include reference 

to a recording of 

visual images and 

sounds 

If the Barbados or 

St Lucia model is to 

be amended- the SK 

Legislation 

addresses the 

ambiguity/ 

inconsistent 

drafting related to 

tape-recording vs 

electronic or at a 

minimum sound 

recording 

St. Lucia  Evidence Act, Cap  4:15  Amendment to the 

Evidence Act 

recommended.  

Reference to tape-

recording.  
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Jurisdiction Legislation Whether 

amendment 

required? 

  

St. Vincent and 

the Grenadines 

Interviewing of 

Suspects for Serious 

Crimes Act 2012 

No amendment 

required [for 

serious crimes] 

  

Trinidad and 

Tobago 

Evidence Act Cap 7:02 

 

Judges’ rules for 

Children 

Amendment to the 

Evidence Act 

required for a 

mandatory regime.  

 The Judges’ Rules 

provide an apt 

model for Judges’ 

rules reform 

through the region 

if that method is 

adopted 
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APPENDIX 2: Barbados Evidence (Amendment) Bill 2014 
 

BARBADOS 

 

 

A Bill entitled 

 

An Act to amend the Evidence Act, Cap. 121 to make provision for 

 

(a) sound recordings;  

 

(b) video identifications; and  

 

(c) other related matters.  

 

ENACTED by the Parliament of Barbados as follows: 

 

Short title 

 

1. This Act may be cited as the Evidence (Amendment) Act, 2014.  

 

Amendment of section 72 of Cap. 121 

 

2. Section 72 of the Evidence Act, in this Act referred to as the principalAct, is amended 

 

(a) in subsection (2)  

 

(i) by deleting paragraph (a) and substituting the following:  

 

“(a) the confession or admission was made in circumstanceswhere it was 

reasonably practicable to make sound recordings of the confession or 

admission, the questioning of the person and anything said by that person 

during that questioning were recorded;”; and  

 

(ii) by deleting subparagraphs (iv) and (v) of paragraph (b) and substituting the 

following:  
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“(iv)a sound recording was made of the reading referred to in subparagraph 

(ii) and of everything said by or to the person questioned or charged as a 

result of compliance with subparagraph (iii); and the requirements of 

subparagraph (ii) were also observed in respect of that sound recording; 

 

(v) before the reading referred to in subparagraph (ii) was commenced, an 

explanation was given to the person questioned of the procedure that 

would be followed for the purpose of compliance with subparagraphs 

(ii), (iii) and (iv);”;  

 

(b) by deleting subsection (3)(c) and substituting the following:  

 

 

“(c) if a written record of the sound recording is prepared, makea copy of the 

written record available to the person questioned or his legal representative 

within 7 days after the preparation of the written record;”; and 

 

(c) by inserting immediately after subsection (6) the following: 

 

“(7) For the purposes of this section, “in the course of official questioning” means 

questioning that occurs where a person is under arrest in a place of detention, involving 

a police officer’s questioning under caution that is reasonably likely to elicit 

incriminating responses beginning with a police officer’s advice of the person’s right 

under the Constitution of Barbados, Cap. 1966/1455 and ending when thequestioning is 

completely finished.”. 

 

 

Insertion of section 72A into Cap. 121 

 

3. The principal Act is amended by inserting immediately after section72 the following: 

 

“Effect of accused’s failure to mention facts when questioned 

 

72A.(1) Where, in the course of official questioning, in anyproceedings against a 

person for an offence, evidence is given that the accused 
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(a) at any time before he was charged with the offence, on being questioned 

under caution by an interviewing officer trying to discover whether or by 

whom the offence had been committed, failed to mention any fact relied on in 

his defence in those proceedings; or  

 

(b) on being charged with the offence or officially informed that he might be 

prosecuted for an offence, failed to mention any such fact,  

 

being a fact which in the circumstances existing at the time the accused could reasonably have been 

expected to mention when so questioned, charged or informed, as the case may be, subsection (2) 

applies. 

 

(2) Where a person fails to mention such facts as are referred to in subsection (1) 

 

(a) the court, in determining whether there is a case to answer; or  

 

(b) the court or jury, in determining whether the accused is guilty of the offence charged,  

 

may draw such inferences from the failure as appear proper. 

 

(3) Where the accused was at an authorised place of detention at the time of the failure to mention 

such facts as are referred in subsection (1), then subsection (2) shall not apply where he had not been 

allowed an opportunity to consult an attorney-at-law prior to being questioned, charged or informed 

as mentioned in subsection (1).  

 

(4) Subject to any directions by the court, evidence tending to establish the failure maybe given 

before or after evidence tending to establish the fact which the accused is alleged to have failed to 

mention.  

 

(5) This section does not  

 

(a) prejudice the admissibility in evidence of the silence or other reaction of the accused in 

the face of anything said in his presence relating to the conduct in respect of which he 

is charged, in so far as evidence thereof would be admissible apart from this section; or  
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(b) preclude the drawing of any inference from any such silence or other reaction 

of the accused which could properly be drawn apart from this section.  

 

(6) For the purposes of this section, “in the course of official questioning” means 

questioning that occurs where a person is under arrest in a place of detention, involving a 

police officer’s questioning under caution that is reasonably likely to elicit incriminating 

responses beginning with a police officer’s advice of the person’s right under the  

 

 Constitution of Barbados, Cap. 1966/1455andending when thequestioning is 

completely finished.” 

 

 

http://barbadosparliament-laws.com/en/showdoc/cs/1966/1455
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APPENDIX 3: Judges’ Rules for Children - Trinidad and Tobago 
 

20. All interviews and interrogations of a child shall be recorded by electronic audio recording or 

video recording unless it is not practical so to do. 

 

 21. Subject to subrule 20, the electronic audio recording or video recording shall be the official 

record of the interview and interrogation and shall be verified by the certificate of those 

responsible for the accuracy of the recording. 

 

 22. Where it is not possible to have an electronic audio recording or video recording of an 

interview or interrogation, a written record of the interview and interrogation shall be prepared 

and produced in a Question and Answer format in the exact words of the makers. 

 

23. In cases where an electronic audio or video recording is not done, the officer conducting the 

interview or interrogation shall cause a transcript of the interview or interrogation to be prepared, 

and the interviewer or the person who recorded it in writing shall read it back to the child. 

 

24. The person who reads it shall declare in writing that it was so read to the child and that he 

stated that he understood it and he agreed to it. 

25. The declaration shall be in the following form and signed by the declarant: 

 

“I………… of ………… declare that I have read over the transcript to the child and the child has 

certified that it is accurate, and he agreed to it and made it voluntarily. 

 _____________________ 

 Signature of Declarant 

 

 26. The officer referred to in subrule 23 shall cause a transcript of the interview or interrogation to 

be verified by the certificate of – 

(a) the interviewer or the officer conducting the interrogation; 

(b) the person writing the Question and Answer; 

(c) the child; and 

any other persons who may have spoken during the course of the interview or interrogation, in the 

following terms: 

 

“I hereby certify the accuracy of the written record.”. 

 

 27. Where the child or a person referred to in subrules 1 and 2 refuses to verify the truth of the 

transcript by a certificate, the interviewing officer or the person conducting the interview or 

interrogation shall certify this fact in writing.  
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APPENDIX 4: St Vincent & the Grenadines – Interviewing of Suspects for 

Serious Crimes Act, 2012 
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APPENDIX 5: List of Legislation Reviewed 

Antigua and Barbuda 

Evidence Act, Cap. 155 

Evidence (Special Provisions) Act 2009, No. 5 of 2009 Evidence 

(Amendment) Act 2009, No. 8 of 2009 Evidence (Amendment) Act 2012, 

No. 16 of 2012 Evidence (Proceedings in other Jurisdictions) Act 

Bahamas 

Electronic Communications and Transactions Act 2003, Act 4 of 2003 

Barbados 

Evidence Act Cap. 121 

Evidence (Proceedings in other jurisdictions) Act, Cap. 121A Electronic 

Transactions Act 2001 Chapter 308B 

Corporate / Miscellaneous Provisions) Act 2015 - 1 

Belize 

Evidence Act, Cap. 95 

Electronic Evidence Act, Cap 95.01 

Evidence (Amendment) Act 2009, No. 10 of 2009 Evidence (Amendment) 

Act 2010, No. 33 of 2010 Evidence (Amendment) Act 2012, No. 1 of 2012 

Evidence (Amendment) Act 2012, No. 6 of 2012 

Dominica 

Banker's Books (Evidence Act) Chapter 5:04 

Electronic Evidence Act 2010, No. 13 of 2010 

Evidence Ordinance (CAP. 64) (0)(0), 1961 Rev 

Evidence (Amendment) Act 2001, No. I of 2001 

Evidence (Proceedings in other Jurisdictions) Act, Chap 5:07 

Grenada 

Evidence, Cap 92 2010 Rev. 

Evidence (Proceedings in other jurisdictions) Act Cap 92A Electronic Evidence 

2013, No. 13 of 2013 
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Guyana 

Evidence Act Chap 5:03, 2012 Rev. 

Evidence (Amendment) Act 2008 No. 19 of 2008 

Jamaica 

Evidence Act, 1973 Rev. 

Evidence (Amendment) Act 1995, No. 12 of 1995 Evidence (Amendment) 

Act 2015, No. 16 of 2015 Evidence (Special Measures) Act, 2012 

Evidence Act Chapter 7:02 

 

Saint Christopher and Nevis 

Evidence Act 2011, No. 30 of 2011 

 

St. Vincent and the Grenadines 

Electronic Transactions Act 2007 

Interviewing of Suspects for Serious Crimes Act, 2012 

Trinidad and Tobago 

Evidence Act Chapter 7:024 of 1848 as amended 
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