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PREFACE
IMPACT Justice is a Project funded by the Government of Canada under a Contribution Agreement
with the University of the West Indies, Cave Hill Campus, Barbados.
As one of its Year 2 activities, the Project held a conference on the Indigenous Peoples of the
Caribbean in Belize from April 27 to 29, 2016. The main objective of the conference was to raise
awareness and educate participants on the rights of Indigenous Peoples, especially as articulated in
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) which was adopted
by the U.N General Assembly on September 13, 2007. The Declaration requires States that have
endorsed it to support Indigenous Peoples as they strive to maintain and strengthen their culture
and institutions and to ensure that they obtain the free, prior and informed consent of Indigenous
Peoples before adopting and implementing legislation or administrative measures that may affect
them.
The protocol list included Ambassador Deborah Chatsis, Canadian Ambassador to Guatemala and
High Commissioner to Belize; the Hon. Justice Adrian Saunders and the Hon. Justice Jacob Wit,
Judges of the Caribbean Court of Justice; the Hon. Wilfred Elrington, Minister of Foreign Affairs,
Belize; the Hon. Sydney Allicock, Vice President and Minister of Indigenous Peoples’ Affairs, Guyana;
the Hon. Basil Williams, Attorney General and Minister of Legal Affairs, Guyana; the Hon. Valerie
Garrido-Lowe, Minister within the Ministry of Indigenous Peoples’ Affairs, Guyana; the Hon.
Kenneth Benjamin, Chief Justice, Supreme Court of Belize; the Hon. Courtney Abel, High Court
Judge, Belize and Anika Jackson, Solicitor General of Belize.
The conference was chaired by Dr. Arif Bulkan, Deputy Dean, Faculty of Law of the St. Augustine
Campus of the University of the West Indies. The keynote address was delivered by Professor
McNeil on behalf of the Hon. Thomas Berger, former judge of the Supreme Court of British
Columbia and Commissioner of the Mackenzie Valley Pipeline Inquiry. Addresses were also
delivered by representatives of the Indigenous Peoples of Belize, Dominica, Guyana, St. Vincent and
the Grenadines, Suriname and Trinidad and Tobago. No representatives of Indigenous Peoples of
Canada were able to attend, but presentations were made by a number of specialists from Canada
who had worked on aboriginal title and land claims, land-use planning and management and digital
mapping. A report on the conference and copies of presentations are included in this volume.
The conference was attended by 77 persons. While it was welcome by participants in that it was the
first conference which brought together representatives of the Indigenous Peoples of the region to
discuss their issues, some limitations were identified, including the absence of representatives of
any of the major industrial sectors operating in the region, and especially in the countries with
Indigenous Peoples and the fact that the conference did not focus enough on the failure of existing
regulatory systems to address inequalities associated with current development practices.
IMPACT Justice thanks the presenters, participants, its staff and all others who contributed to
making the conference a reality. It also thanks the Government of Belize for the many courtesies
extended to representatives of other CARICOM Member States.
Before the end of 2016, IMPACT Justice will discuss follow-up activities with the relevant
governments and representatives of the Indigenous Peoples.
Velma Newton
July 14, 2016
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A.

EXECUTIVE SUMMARY

The Indigenous Peoples of the Caribbean Conference, held in Belize City from April 27 to 29,
2016, was organised and funded by IMPACT Justice, a Project funded by the Government of
Canada under an agreement with the Cave Hill Campus of the University of the West Indies and
implemented from within the Caribbean Law Institute Centre of that Campus. Over the course
of two and a half days indigenous peoples from across the Caribbean region gathered for wideranging and intensive discussions on issues and concerns facing their communities. The
intention of the Conference was to provide public legal education and information on issues
facing indigenous communities, in a forum where representatives of those communities would
be able to articulate their own concerns and, together with representatives of state institutions,
formulate strategies and action plans for the guidance of decision-makers (both indigenous and
national).
At the opening, Mr Pablo Mis of the Maya Leaders Alliance of Belize, offered these comments:
“This is a historic event being held in Belize. I don’t think there is any other place best to
have had this kind of event other than here, given the themes that are being discussed and
also [against] the backdrop of a court order that we’re currently in the process of pursuing
implementation with the government of Belize. You will see from the topics that are being
discussed; [these] include land demarcation, extractive industries on indigenous people’s
land; …free prior and informed consent; …policies and legislation that are to be put in
place if we are to protect them and safeguard the rights of indigenous peoples. As Maya
communities, we have been engaging with these themes perhaps much more than any
other sector of the Belizean society. We have utilized all these instruments that are talked
of here, the case laws that are being talked of here. It is on these premises that we have
been victorious in the court. I think that it is powerful though for the many other
representatives that are here, including government officials.”1
Predictably, intractable problems relating to land rights, resource use, access to justice, and
social and environmental problems featured prominently in the discussions; in addition, expert
presenters and participants delved into emerging issues such as mapping of territories, use of
technology, food security and alternative models for land use and conservation.
The proceedings were conducted in multiple formats: there were presentations by experts and
scholars on various subjects, panel discussions where indigenous representatives presented
localized concerns and summaries from their own perspectives, and group discussions where
those representatives were given the opportunity to speak to each other at greater length and

1

Reported by Channel 5, Belize, online at: http://edition.channel5belize.com/archives/128309 (last accessed May
29, 2016).
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in more informal settings. This was in keeping with the aims of the conference both to provide
scholarship on topics of relevance and also to ensure maximum involvement and participation
by the indigenous delegates present.
The conference concluded with presentations by each of the groups, which summarized the
discussions around key issues and proposed suggestions for follow-up action.
Recommendations covered social, economic and political issues of concern to Indigenous
communities, and a variety of actions were proposed at the local, national and even regional
levels. At the close, participants expressed interest in maintaining contact through some kind of
virtual platform (whether a joint mailing list, a common dropbox account for materials, or even
a more formal website) and some even mooted the idea of forming (or resuscitating) a regional
organisation. Several participants expressed (orally and in writing) their appreciation for the
diversity and quality of the presentations, and asked for some follow-up in the future.

B.

OBJECTIVES AND STRUCTURE OF THE CONFERENCE

This conference had two principal aims: (i) public education and information exchange and (ii)
formulation of policy and actions for the guidance of decision-makers at every level.
It was envisaged that both aims would be achieved through a combination of formal
presentations from scholars and experts in the respective fields and through the conversations
and discussions involving the participants, who would be able to speak to and thus share their
particular experiences.
To this end, the conference covered the following:


Scholarly feature addresses focused on the law from
o Hon. Thomas Berger, Former Judge of the Supreme Court of British Columbia,
Canada on Canadian legal perspectives related to Aboriginal Title
o Hon. Adrian Saunders, Judge of the Caribbean Court of Justice, on issues
impacting on justice for Indigenous Peoples; and
o Professor Kent McNeil, Osgoode Hall Law School, York University, Canada, on
alternative approaches to indigenous rights at common law.



Remarks on behalf of both Indigenous and National interests, delivered by
o Hon Wilfred Elrington, Minister of Foreign Affairs of Belize
o Ambassador Deborah Chatsis, High Commissioner of Canada to Belize
o Professor Velma Newton, Regional Project Director of IMPACT Justice
o Mr Pablo Mis, representing the Maya community of Belize and
3|Page
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o Dr Joseph Palacio, representing the Garifuna community of Belize


Expert panels covering the following topics
o Regional Land Rights claims (with presentations on the Mayan and Garifuna
communities in Belize, and Indigenous communities in Guyana and Suriname)
o Mapping of Indigenous Territories
o Social and Economic issues and the interactions between national and
indigenous societies (with presentations from national, indigenous, and
academic perspectives)
o Access to Justice and law reform; and
o Conservation and land management.



Group Discussions (called ‘breakout sessions’) on the following topics
o The status of land rights claims in the respective territories and proposals for
enhancing the responsiveness of national laws to indigenous rights and title
issues;
o Improving livelihoods, access to education, health and social services, and the
treatment of women’s issues; and
o Formulation of action plans for guidance of policy-makers and national and
indigenous leaders around issues of concern highlighted during the conference.

More than 80 persons attended the conference for its entire duration. As the above outline
indicates, key stakeholders were represented, such as the leaders and representatives of
indigenous communities, national officials, academics and professionals. Participants were
invited from all the Caribbean countries where identifiable indigenous populations exist,
namely Belize, Guyana, Suriname, Dominica, St. Vincent and Trinidad and Tobago.

C.

HIGHLIGHTS OF PROCEEDINGS
1. Who qualifies as ‘indigenous’

From the outset this issue was raised, and until the end the tensions it created were never far
from the surface. During the opening speeches Ambassador Chatsis adverted to the fact that
there was no uniform definition of ‘indigenous’ under international law, and thereafter other
presenters and participants elaborated on this lacuna from differing perspectives. Where
raised, the issue concerned notions of belonging, and it emanated both from those
phenotypically indigenous who continue to live in distinct communities and those who might
have mixed over the centuries with other displaced peoples and/or settlers and whose links to

4|Page

CONFERENCE REPORT
Highlights of Proceedings - Land and Resource-Use Issues

their ancestral traditions and customs have not survived intact. It was evident in such
comments as the one by a participant from Trinidad and Tobago who continually prefaced his
contributions by asserting that ‘the indigenous blood of my ancestors course throughout my
veins’ and, at the other end of the spectrum, that of one Mayan participant who asserted that
they ‘did not come to this place in ships but have been here for millennia’.
Dr Joseph Palacio frontally addressed the complexities of this debate during his presentation,
frankly surmising that its genesis had as much to do with the colour and appearance of Garifuna
peoples as it had to do with their origins. However, he countered that the communities
themselves never had doubts as to their indigeneity, which was reinforced by highly
authoritative sources at international law such as ILO Convention No. 169. He pointed to factors
of importance in this regard, such as that for more than two hundred years Garifuna peoples
occupied their territories while preserving their distinct Arawakan language, traditions, customs
and history.

2. Land and Resource-Use Issues
Issues related to indigenous lands and territories occupied much of the proceedings, and the
expert, scholarly presentations covered multiple angles and perspectives:
(a)
(b)
(c)
(d)

legal discussions (Berger and McNeil),
the practicalities involved in mapping of indigenous territories (Maedel and Millar)
accountability and access to justice (Bulkan, Saunders, Olivares), and
indigenous land management and conservation techniques (McLoughlin).

Legal Perspectives
The keynote address of the conference was scheduled to be given by Justice Berger, former
Judge of the British Columbia Supreme Court, but he was unable to attend in person because of
a personal emergency. Nonetheless, Justice Berger prepared an address (delivered on his behalf
by Professor Kent McNeil) which contained a mix of legal history and contemporary lessons.
The address discussed the historical justifications for indigenous dispossession in North America
as well as Justice Berger’s personal reflections on the Mackenzie Valley Pipeline Inquiry, which
he suggested provides a model for consultation with indigenous peoples regarding
developmental projects that affect their lands and resources.
Justice Berger framed his address on a note of contrition and self-reflection, asking “By what
right did [Europeans] take [indigenous] land and subjugate them? What reasons did we offer to
justify taking possession of the New World? Does justice have any claims on us today?” He
pointed to the historical origins of European claims to the continent, rooted in discovery and
notions of European supremacy, which crystallized in the seminal US decision of Johnson v
5|Page
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McIntosh where aboriginal entitlement to lands based on occupation was reaffirmed by the US
Supreme Court as far back as 1823.
Justice Berger discussed several landmarks in the legal treatment of Aboriginal Peoples in
Canada, such as the Royal Proclamation of 1763, the Calder case of 1973 in which he was
involved, and which affirmed that aboriginal title was recognised at common law, and
importantly section 35 of Canada’s Constitution of 1982, which recognises and affirms the
existing Aboriginal and Treaty rights of the Aboriginal Peoples of Canada. He described his
personal involvement in the Mackenzie Valley Pipeline Inquiry, which contained the elements
of the perennial struggle between national societies and indigenous communities posed by
national development projects that threaten traditional territories of indigenous communities.
The consultations led by him, Justice Berger described, were extensive, aimed at widespread
participation, funded by the state, conducted in indigenous languages, and resulted in
recommendations adopted by the Canadian government. These features, Justice Berger
posited, encapsulate the specifics entailed by modern principles such as the requirement of
‘free, prior and informed consent’ now adopted in such documents as the UN Declaration on
the Rights of Indigenous Peoples 2007. Thus, he argued, proceedings around the Pipeline
Inquiry can still be relevant in helping to operationalise UNDRIP.
Justice Berger’s presentation was complemented by a succinct but detailed account from
Professor McNeil, which provided a composite picture of common law requirements relating to
Indigenous title in the four jurisdictions of the US, Canada, New Zealand and Australia.
Professor McNeil focused on four aspects of indigenous title, namely its source, proof, content
and extinguishment. This address provided a wealth of technical and substantive information
on the law and would have been a useful overview especially for participants from other
common law countries (like Belize and Guyana in particular) currently engaged in land claims
litigation, and where these issues are not yet settled.
Among the salient points discussed by Professor McNeil was the centrality of occupation to
proof of ownership, though variances exist among these countries with respect to the time at
which occupation is assessed. In Canada, for instance, indigenous peoples must prove
occupancy of claimed lands at the time of assertion of sovereignty by the Crown, whereas in
the US occupancy need only be proved for a long time. Complexities also exist in the manner by
which occupancy is assessed – whether it must be in accordance with indigenous peoples’ laws
as in Australia, or whether this is assumed as in the US and need not be proved. In Canada,
aboriginal laws are relevant to proof of occupancy but not determinative of such claims.
Crucially, indigenous title is equal to a property right, and in all the countries discussed except
Australia, it confers all the incidents of ownership at law including, importantly, exclusive use
and possession of the land and its resources. In Canada, however, lands held under aboriginal
6|Page
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title cannot be used in ways that would deprive future generations of it, and in all of them the
title once recognised can only be surrendered to the state.
Regarding extinguishment, Professor McNeil pointed out that there are three sources of
protection of indigenous title: the common law, the constitution, and statute.
Mapping Indigenous Territories
Complementing the discussion of legal standards and requirements was a practical session on
mapping indigenous territories.
Mr Jerry Maedel of the Faculty of Forestry, University of British Columbia, Canada discussed the
use of Geographic Information Systems (GIS) by First Nation communities in British Columbia,
describing how Canadian Indigenous people have found map making to be necessary in
obtaining rights to their land and, more generally, the need for land use plans in order to
develop long term relationships with government and industry.
Mr Maedel asked the question: “How if you want to do mapping, can you do so with your
technology?” To assist Caribbean indigenous communities in answering this question, that is,
with navigating map making resources and technology, Mr Maedel provided the following:




Links to ‘How –To’ books on making land use plans developed by Canadian Indigenous
people,
UBC Faculty of Forestry contacts for participating in the development of forest
management plans for their lands, and
Information regarding how GIS, GPS, and GIS Online technologies can be used to create
authoritative maps.

As Mr Maedel reiterated to the participants, mapping is not an end product, but is an
indispensable tool of the modern era in disseminating information so as to force governments
to act.
Also on this panel was Mr Brian Miller, a senior environmental planner based in British
Columbia, Canada. His presentation discussed in detail the importance of mapmaking. Mr Miller
highlighted several critical functions of maps – in particular the spatial context and the
ecosystem details that they provide.
Regarding spatial context, maps provide a detailed understanding of an area, from which
detailed (and more accurate) data may be obtained of landscapes and how they change over
time. This is crucial for improving knowledge, planning for conservation and development
purposes, and preparing proposals. Moreover, the visual representation gives a much better
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idea of the nature of land use on the ground – that is, a less abstract picture of the nature and
impacts of land use.
Ecosystem mapping is useful for conservation purposes. It is used to identify with accuracy the
habitat of species, and can even be utilised to identify their breeding grounds, feeding areas,
and the size of the population. Naturally, this kind of information is vital in preparing plans and
proposals around conservation and utilisation of land.
In his presentation Mr Miller also touched on the range of modern tools available for
mapmaking purposes. He identified the following: GIS systems, aerial photography and
stereoscopes, satellites, and Lidar (light detection and ranging). He pointed out, as did Mr
Maedel before him, the extent to which computers and IT have profoundly changed
mapmaking today. The tools are now so accessible that almost everything, he said, can be done
using a cellphone.
Mr Miller illustrated his points with maps and pictures. In some slides, he presented maps of
the British Columbia area which give an idea of the First Nation population, including details like
their land use and the extent of current land claims.
Mr Miller closed by emphasising the relevance and importance of mapping for indigenous
communities, pointing out that it can ‘improve land management decision making, lower the
cost to undertake projects because there is a lot more accessible information available, and
provide a lot of opportunities for capacity building.’
Accountability and Access to Justice
Several presentations covered various dimensions of accountability and access to justice.
Justice Saunders (CCJ) adverted to the substantive and procedural developments in
international law in the recent past of particular significance for Indigenous Peoples. One such
development highlighted was the fact that individuals (as distinct from states) are now subjects
of international law, which has opened up alternative avenues for pursuing redress and justice.
Notably, the right of individual petition to treaty bodies and to request hearings on thematic
issues allows Indigenous Peoples to publicise violations of the rights and obtain judgments
against the State. Substantively, Justice Saunders acknowledged important international
developments such as the coming into force of the UN Declaration on the Rights of Indigenous
Peoples (UN DRIP), which he argued strengthens international norms and provides a more
favourable climate for Indigenous Peoples to make claims.
Justice Saunders also localized the discussion, providing a very brief overview of the Maya
struggle for legal recognition of their lands and territories, which ended in March 2015 with a
consent order before the CCJ. Saunders J described this order as an “historic settlement”, which
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he cautioned meant the beginning of a new chapter involving restorative justice for Indigenous
Peoples.
This address laid the foundation for two deeper explorations of access to justice and
accountability by panellists on day two of the conference. Efren Olivares, former staff lawyer at
the Inter-American Commission on Human Rights (IACHR) based in Washington DC, provided
the participants with a summary of the standards developed by the IACHR in relation to
extractive industries and the exploitation of natural resources and access to justice by
Indigenous Peoples. Mr Olivares provided an overview of the Inter-American system, spanning
its organs, sources of law, and its guiding principles and objectives. He then discussed in detail
the rights of Indigenous Peoples in the context of extractive industries, providing a snapshot of
the types of threats and then outlining key rights articulated by the IACHR.
Very usefully, Mr Olivares focused on the standard of Free, Prior and Informed Consent (FPIC),
describing in detail what it requires. He pointed out that the standard of principle of FPIC is not
limited to matters which affect the property rights of indigenous peoples, but that it applies
also to administrative or legislative measures that may have an impact on the rights or interests
of indigenous peoples. Although it is stated to be ‘prior’, it actually extends throughout the
lifetime of any measure, and an important element is that it must be ‘free and informed’ –
meaning conducted according to the uses and customs of affected communities, with access to
judicial recourse if necessary.
Notably, the State has the responsibility of conducting the consultation process, and cannot
delegate it to a private entity. The consultations themselves must be conducted in good faith,
with the objective of obtaining consent and not just disseminating information. Other
obligations on governments are to conduct appropriate environmental and social impact
assessments, and to ensure that where any project or measure is implemented, Indigenous
communities share in the benefits.
Dr Janette Bulkan of the Faculty of Forestry, University of British Columbia, discussed law
reform in a talk entitled ‘Settling Indigenous Rights and Building a Social Contract’. Dr Bulkan’s
presentation focused on Belize, Guyana and Suriname, the three circum-Caribbean CARICOM
countries with the largest surviving populations of Indigenous and Tribal Peoples (ITPs). She
considered the consequences of (a) the lack of formal, legislative recognition of inherent preexisting Native Title in Belize and Suriname and, (b) in all three countries, the lack of a social
contract between the majority Creole populations and the minority ITPs. She outlined two nonjuridical paths that both Parties might consider for redressing historic wrongs – the first, the
settlement procedures developed in Burma and India from the 1860s – and the second, the
Public Trust and Indian Trust doctrines being applied by Native Nations in the Columbia River
Basin in the USA. Dr Bulkan clarified that such processes were not a substitute for the sine qua
non legal recognition of communal land titles for ITPs but could be carried out in tandem.
9|Page

IMPACT Justice Indigenous Peoples’ Conference Report and Presentations

Dr Bulkan described the settlement procedures that continue to be used by some Independent
governments in Africa and Asia. The value of the settlement process and the Public Trust and
Indian Trust doctrines lie in (i) the possibility of safeguarding ITP Rights on all public lands and
not only on the areas eventually under ITP communal title; (ii) the recognition that juridical
processes are both costly and lengthy, beyond the financial means of many ITPs, and often
leading to unsatisfactory outcomes; (iii) the value of reconciliation processes in advance of /
parallel with court decisions on Native Title, partly to forestall the total degradation of
customary ITP territories by natural resources extractive operations. Further, she suggested
that these non-combative processes might help to bridge the coastland / hinterland divides on
the issues of Indigenous Rights and Title and in non-adversarial ways.
Dr Bulkan urged that Belize, Guyana and Suriname settle the obligations due to the Caribbean’s
ITPs as part of the process of building a social contract that is a pre-requisite of nation-building.
She considered some of the reasons for the gulf that continues to separate the
Creole/coastlander majorities from the ITPs:
(i)

First, ITPs are the majority populations in the forests which form their customary
territories and in which are bound up the narratives of their lives, beliefs and
customs. Coastlanders, on the other hand, live on a largely tree-less plain and mostly
lack an intimate relationship to interior territories. For many coastlanders, there is
no direct connection with the ongoing wanton destruction or degradation of the
hinterland.

(ii)

Second there is the political reality that although coastlanders are the minority
people in the hinterland areas, they control State power. The coastlanders have the
legal right to make decisions about natural resources extraction activities that take
place on public lands in which ITPs are the majority populations. Many of those legal
decisions are made without the Free, Prior and Informed Consent (FPIC) of the ITPs.

(iii)

Third, on the matter of Access and Benefit Sharing (ABS), ITPs lag far behind in
national indicators of well-being and Sustainable Human Development. They do not
receive an equitable share of the wealth extracted from their customary lands. But
they bear a disproportionate burden of the environmental harms that result from
poorly monitored extraction of natural resources that takes place on their
customary lands.

Conservation and Land Management
Finally, one panel was devoted to conservation and land management issues. Leroy
McLoughlin, a consultant with Compliance Management Strategy for the Southern Maya
Mountains in Belize developed the theme of the growing realization globally and locally that if
10 | P a g e
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natural resources are to be protected and used sustainably, communities and users have to
play a role in their management. Mr McLoughlin pointed to substantive commitments relating
to land use and management, contained in international agreements such as the Convention on
Biodiversity, Convention No. 169 of the International Labour Organisation, UN DRIP, and the
Fifth Assessment Report of the Intergovernmental Panel on Climate Change. He then discussed
the work of the Compliance Management Strategy and described how its approach recognizes
the value of community involvement and thus encourages managers to go 'beyond
enforcement'.
Mr McLoughlin highlighted the work of the Ya’axché Conservation Trust which initiated the
development of a compliance strategy for four government protected areas in Southern Belize.
Aiming at voluntary (as opposed to coercive) compliance, Mr McLoughlin helpfully described
the five foundational pillars for this strategy, which are Rights-based law and policies, the
presence of sustainable livelihoods, integration of culture and traditions, effective
enforcement, and integrated education and awareness.
A comparable perspective on indigenous land management and conservation was given by Ms
Cylene France, Project Coordinator of the Bureau of the Fund Development Hinterlands,
Suriname, who affirmed that “Tamoesi (The Great God) has made us the gift of nature and we
are an inseparable part of it, which is why we are striving to obtain recognition of our land
rights.” Notably, in the Kaliña and Lokono case, the Inter-American Court of Human Rights in its
decision handed down in January 2016 recognized the state’s need to balance environmental
protection with the traditional use of these areas by indigenous people, and noted that by the
very nature of their way of life, they could contribute to preservation and conservation
strategies.

3. Status of Land Claims
The preceding scholarly and expert presentations were complemented by detailed accounts of
the status of land claims in Belize, Guyana and Suriname, given by representatives of various
indigenous communities from these territories.
Belize
On behalf of the Maya communities in Belize, Ms. Cristina Coc (Spokesperson for the Maya
Leaders Alliance) described the long and peaceful struggle by the Mayan peoples of Belize to
secure legal recognition and protection of the rights to the lands and territory historically and
currently occupied by them. Ms Coc spoke of the impetus for legal action, namely the award of
logging concessions by the government of Belize (GOB) over lands occupied by Mayan
communities, which inevitably led to severe environmental degradation and threatened their
livelihoods and security. Ultimately, however, Ms Coc asserted that the legal challenge sought
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to address the more fundamental issue of their rights of ownership over lands they have long
occupied.
A first case in 1996 went unheard, but this was followed up by a petition to the Inter-American
Commission on Human Rights, which found in 2001 that the GOB had violated the Maya
communities' right to property by not recognizing their communal property rights to their
ancestral lands and territories. The Commission recommended that Belize delimit, demarcate
and title the territory through a free, informed, prior consultation, and to abstain, until then,
from any act that might affect Maya territory.
This case was followed by two actions in the local court – both of which culminated with rulings
in favour of the Mayan communities in 2007 and 2010. Appeals by the GOB were dismissed at
every level – both by the Court of Appeal of Belize in 2013 and by the highest court, the
Caribbean Court of Justice, in 2015. The consent order in this case, entered in April 2015,
acknowledged the existence of Mayan customary land tenure in Southern Belize, the fact that
this tenure amounts to an exclusive proprietary right protected under the Constitution of
Belize, and that the failure of the GOB to recognise and protect these rights is a violation of the
constitutionally guaranteed right to protection of the law.
As Ms Coc pointed out, an “unbroken chain of decisions acknowledges and recognizes that the
Maya peoples’ occupancy and customary usage of lands we have historically lived on constitute
the right to property under international law as well as under the Constitution of Belize.”
Nonetheless, despite this unequivocal consensus regarding the strength of their claim and
resulting rights, Ms Coc pointed to the challenges which remain – most of which result from the
ineffective implementation of these judgments. Not only has the GOB been making numerous,
official statements which contradict the CCJ judgment and their commitments thereunder, but
they have been acting inconsistently with their obligations. For example, where third parties
have encroached on recognised Mayan territory, leading even to the destruction of sacred
Mayan sites, the government has refused to assist the affected communities in addressing
these violations; worse, the GOB itself has continued to grant logging concessions on Mayan
lands, without the consent of the affected villages.
In the blunt assessment of Ms Coc, despite the historic nature of these cases and the
importance of the precedent they have set for Indigenous Peoples everywhere, in Belize they
have not resulted in any measureable change in the actions and attitude of the State.
Guyana
Ms Laura George (representative of the Amerindian Peoples Association of Guyana) discussed
the situation regarding indigenous land rights in Guyana. Ms George acknowledged the
protections that exist under the law in Guyana, both under the Constitution itself and the
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Amerindian Act 2006. The former acknowledges in its Preamble that it values “the special place
in our nation of the Indigenous Peoples and recognise their right as citizens to land and security
and to the promulgation of policies for their communities”, while going on to guarantee in
Article 149G that “Indigenous Peoples shall have the right to the protection, preservation and
promulgation of their languages, cultural heritage and way of life.” Meanwhile, various
incarnations of ordinary legislation governing Amerindians (in 1976, 1990 and 2006) have
granted legal recognition to named Amerindian villages and, in the latest version, set out a
procedure for untitled communities to obtain similar recognition through application to the
state.
Despite these legal developments, Ms George described the challenges that remain for
indigenous communities. According to Ms George:
a) Rights to lands, territories and resources are not adequately recognized and
procedures for titling and resolving land issues are arbitrary and unfair;
b) Untitled indigenous communities cannot hold and exercise the full range of rights
enjoyed by titled indigenous communities;
c) Rivers and other bodies of water as well as subsoil resources are excluded from
indigenous title;
d) Title may only be held by individual villages, denying territorial rights and rights of
freedom of association;
e) Some Indigenous communities are ineligible to hold title; and
f) The Act makes no provision for the restitution of lands held by third parties within
indigenous titled lands.
Expanding on these points, Ms. George highlighted that under the Amerindian Act 2006 the
state has reserved the right to override the refusal of Amerindian villages for large-scale mining
within their legally titled lands – a power, she argued, which has disastrous implications for
indigenous communities who have to live with the consequences of encroachment on their
territories, loss of resources, and the inevitable social and environmental degradation following
on resource extractive activities.
According to Ms. George, both the provisions of the law (insofar as rivers and sub-surface
minerals are excluded from communal titles and the power of the state to override consent to
mining activities within villages) as well as the attitude of the courts, reveal a consistent pattern
of prioritization of the rights of miners over that of Guyana’s indigenous peoples. This has come
13 | P a g e

IMPACT Justice Indigenous Peoples’ Conference Report and Presentations

at a tremendous cost, for the prevalence of mining activity, both in and near to Amerindian
villages and communities, has resulted in severe economic, social and environmental damage.
Suriname
Mr Stanley Liauw-Angie, representative of the Organization of Indigenous Peoples of Suriname,
began with a historical overview of European doctrines promulgated to legitimize the
colonization of lands – such as the doctrine of discovery.
In relation to Suriname, he pointed out that Dutch colonial law has survived intact, under which
the majority of interior lands is ‘domeingrond’ or land belonging to the state. The law does not
recognize community rights of ownership or the legal personality of communities, and the
government maintains and exercises the right of disposal. At present there is no national
legislation which protects or affirms Indigenous and tribal rights to lands, territories and
resources in Suriname, but rather, article 41 of the Suriname constitution expressly reserves all
rights to the sub-surface to the state.
Despite this, Article 10 of the 1992 Peace Accord states that all Amerindian and Maroon villages
shall have an economic zone demarcated and legally recognized. Further, the government is
constrained to take into account the interests of Maroons and Indigenous peoples.
Moreover, on January 28, 2016, the Inter-American Court of Human Rights (IACtHR) in Kaliña
and Lokono v. Surinam affirmed the rights of the two claimant villages to collective ownership
of their territory and environmental protection. The case arose from by the Kaliña and Lokono
Peoples, arguing that the state had failed to recognize their juridical personality and their right
of collective ownership over their traditional territory, to which they hold no legal title. The
government had created nature preserves and developed mining sites on the territories,
without consulting the villagers and the indigenous population in the area. The commercial
activity led to a restriction of access for the inhabitants, damage to the environment, and had a
negative impact on their hunting and fishing opportunities.
The IACtHR found that Suriname had violated Article 3 of the American Convention on Human
Rights by failing to recognize the collective legal personality asserted by the indigenous and
tribal people in this case. It further noted that the lack of demarcation, delimitation, and failure
to award legal title of the territory of Kaliña and Lokono violated the villagers’ collective right to
property recognized under Article 21 of the Convention, and further that since there was no
effective legislation in place to ensure that indigenous people could assert their right to
collective property there was also a violation of Article 25 of the Convention. Importantly, the
IACtHR ordered that the villages’ territory be delimited, demarcated and titled, including the
completion of formal processes to decide on restitution of lands affected by third parties and
the nature reserves, all within 3 years.
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Despite this ruling (and previous ones from the Inter-American system such as the Saramacca
case in 2000 which found similar violations of the property rights of the Saramacca People) the
Government of Suriname has taken no steps towards implementation. According to Mr LiauwAngie, the New Front government negotiated a number of contracts for immense logging
concessions in favour of multinationals with dubious reputations. These contracts would affect
one of the world's largest unspoiled tracts of tropical forests, the majority of which are in
relation to the ancestral lands of indigenous and tribal peoples, who constitute 15 percent of
the population of Suriname.

4. Overview of Land Claims Processes by Country
On the first day of the conference, following the presentations of the legal experts and then
representatives of the indigenous communities involved in land claims’ processes, the
participants were assigned to four groups and asked to discuss the status of customary land
rights by country and identify proposals for resolution under national laws.
The following is a summary of these discussions, as reported by the groups:
Status of Land Rights’ Claims by Country
The participants of one group approached these questions systematically, providing specific
information in relation to each territory.

Belize
Maya
 Affirmation of customary rights of Maya by highest court (Caribbean Court of Justice),
by consent order entered in April 2015
 GOB ordered to demarcate and title Mayan villages
 Pursuant to consent order, the GOB has empanelled Toledo Land Rights Commission,
but work at a standstill
Garifuna
 No formal, legal recognition of customary rights of Garifuna to communal lands in Belize
 July 1998 Agreement  inactive
 Farm lands confiscated
Guyana
 Recognition of Indigenous rights to land and security in Preamble to the Constitution;
Protection of Indigenous way of life in Constitution
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Land titling program underway
Government established Hinterland & Amerindian Land & Life Commission
Amerindian Act 2006 needs to be strengthened because of several deficiencies
o Issues in relation to access to land
o Subsurface rights belong to the state is a big problem
o Lack of definition of what is small/medium size in the extractive industry & lack
of consent to large-scale mining can be overridden by the government
To what extent is there political will to give IPs decision-making power

St Vincent & the grenadines
 St. Vincent Bloc – 1100 acres bought
 Caribs have been dispossessed  social exclusion, poverty etc.
 Issue of land claim has not been explored
 Garifuna Heritage Foundation can champion this
St. Lucia
 Seeking ADR
 Self-identify as IP
 Not interested in court litigation and established a platform for talks with State
 Few months into process of engagement with government
Suriname
 No formal state recognition of land rights of Indigenous and Tribal Peoples
 Confiscating land for political patronage
 MAHO filed a case with IACHR (2006)
o Historic case  in 1625 the Maho People began to organize to represent and
collectively assert rights
o In 2014 the government tried to convince the Maho community to settle out of
the court
 Road built through customary land without consultation. Government wants to
distribute land without consent
 Saramacca case favourably determined by IAHCR, but no real actions have been taken
to implement the decision
 Lokono & Kaliña case ended in January 2016 with a judgment in favour of the claimant
communities
Trinidad & Tobago
 No legal recognition of communal lands of First Peoples in Trinidad & Tobago
 First Peoples of Santa Rosa would like reparations for land taken away from them
 Lease granted for 25 years
 First Peoples of Santa Rosa still have to go to the mission (church) for permission for use
and enjoyment of land
16 | P a g e

CONFERENCE REPORT
Highlights of Proceedings – Overview of Land Claims Processes by Country

Another group answered this question in more general terms, helpfully identifying thematic
issues in relation to land:
“Contributions to this question were made by participants from Trinidad, Guyana, Dominica,
Surinam, St Vincent, and Belize. What is clear is that the reality in the region is diverse and
complex. Nonetheless some common themes were evident:
1. Indigenous Peoples’ attachment to land is not only about resources and economics.
That is, it is not only a space but place where community and cultural survival is
possible. This contrasts with the general view of states to see land mainly as resource.
2. Recognition for and protection of communal land rights is far from ideal. In fact, the
general feeling is that the trend is for states to push for the minimum and to undermine
communal land rights by authorizing third party activities thereon.
3. The dispossession of indigenous peoples of their lands is historical. This trend that
started with colonization has persisted to the present where the general tendency is to
sacrifice indigenous communal land rights on the altar of national development. The
general perception is that indigenous peoples are asking for special rights and that they
are obstacles. This is not to minimize that positive changes have occurred.
4. Three scenarios seem to arise:
a. A scenario where elements of a legal framework for the recognition and
protection exist as in the case of Guyana under the Amerindian Act, but the
framework is limited and needs to be strengthened;
b. A scenario in which court rulings have been obtained but implementation is slow
and sometimes it appears as if there is either a lack of good will or inability of
states to implement, as is the case in Belize and Suriname.
c. A scenario in which communal land rights have been eroded by the very system
that now requires proof. This in effect produces a double injury. This seems to
be case in places such as Trinidad and St. Vincent.
5. There are weak links between indigenous peoples of the region.

Proposals for Resolution
Belize
Maya
 Have established Maya Consultation Framework in order to facilitate the process
 Framework for Development  minimum standard State would comply with
Garifuna
 Request for inclusion as an interested party in the implementation of the CCJ ruling 
Consent Order
 Toledo Land Rights Commission
 Revisit 1990 agreement with GOB
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Guyana
 Need for Indigenous communities to access the Law Carbon Development Fund
 Require extractive industries to do reforestation and repair environmental damages
after extractive activities have been completed. Currently causing diseases
St. Lucia
 IPs need to organize national competent authorities in order to discuss with CARICOM
 Need for capacity building to understand technical jargon to discuss issues intelligently
and navigating systems
 Organizational capacity building so that indigenous is not overruled by the State
machinery
 Turn to Canadian Funders and IMPACT Justice for support
 Need to produce ‘shadow’ reports to ensure proper representation

5. Engagements between national and indigenous societies
In keeping with the solutions-oriented approach of the programme, several panellists discussed
certain socio-economic issues in the context of the interactions between national and
indigenous societies. Presentations focused on three important themes: livelihoods, food
security and women.
Creating and Sustaining Livelihoods
In discussing the issue of creating and sustaining livelihoods, the Hon. Sydney Allicock, Vice
President and Minister of Amerindian Affairs of Guyana, started from the position that the
“bedrock of sustainable livelihood for Indigenous Peoples all across the globe is land.” VP
Allicock acknowledged three supporting components, namely, government policy, strong
legislative provisions and appropriate support systems.
While noting the challenges faced by Indigenous communities – such as being located in remote
geographical locations and their heightened vulnerability to the effects of climate change – VP
Allicock adverted to solutions available in the form of assets possessed by them. Among these
he singled out strong agricultural traditions, stating that it was now necessary to move beyond
primary production to processing in various forms, particularly of products uniquely indigenous
such as cassava; their abundant natural resources such as forests, which he cautioned should
be preserved and sold many times over rather than being cut down and sold only once; and
finally their unique cultures and way of life, which could be packaged and sold to the world as
tourist commodities.
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In achieving these goals Minister Allicock pointed to the necessity of governmental support in
providing training in a multiplicity of areas, which he identified as “confidence building,
leadership, accountability, management, marketing, conflict resolution, legal knowledge and
ownership of activities for sustainability.” He then provided the gathering with an overview of
the policies of his administration in this regard, highlighting the following initiatives and
proposals:







An ongoing land titling project
Improved communication through Internet connectivity
Plans for renewable energy, adequate pure water and food security
The Hinterland Employment and Youth Service, designed to bring skills training to young
Indigenous people,
The revision of the 2006 Amerindian Act in certain key respects, and
Building new and strengthening existing partnerships with local and international NGOs
to ensure the “effective application of resources and maximum utilization of human
capacity for economic sustainability in our hinterland.”

The outcome, VP Allicock hoped, would be “engineering sustainable livelihood and improving
the personal and Village economies of our Indigenous Peoples.”
Women
Ms Zoila Ellis Browne, Advocacy Programme Consultant for the Garifuna Heritage Foundation in
St Vincent, spoke to the unique issues faced by Indigenous women while offering both
strategies and actions for change in this regard. Situating current problems within their
historical context, Ms. Browne began by pointing out that colonialism created an export
oriented, market economy based on the exploitation of the natural resources, unequal relations
of labour, as well as a general lack of interest in, disrespect and disregard for indigenous
traditions – all of which she argued contributed to the dislocation of indigenous societies today.
Specific consequences for Indigenous communities have been the destruction of local
livelihoods, poverty and the continued marginalization of women.
As indigenous women are becoming less accepting of traditional gender roles, Ms Browne
posited that what they need in particular is equal participation with men in development,
protection from gender-based violence, and the removal of social exclusion and invisibility. To
this end, Ms Browne offered certain strategies to achieve these goals, namely access to quality
and culturally appropriate education, the promotion and achievement of the Millennium
Development Goals, and greater participation in leadership and decision-making at all levels.
She pointed as well to the need for empirical data in relation to indigenous women, specific
programmes for the empowerment and capacity building of women, and the organisation of
conferences, workshops and other forums to further explore these issues and find solutions.
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Food Security
A joint presentation by Dr Filiberto Penados, Director of the Engaged Scholarship and Service
Learning of Belize and Mr Mark Chatarpal, a researcher in the Department of Anthropology and
Food Studies at Indiana University in the US, discussed issues related to food insecurity as it
relates to Indigenous Peoples. Adopting the FAO definition of food security (namely that it
occurs "when all people at all times have physical or economic access to sufficient safe and
nutritious food to meet their dietary needs and food preferences for an active and healthy
life”), Dr Penados elaborated on the four preconditions for food security – availability,
accessibility, utilization (safe for consumption) and stability.
Threats to food security of Indigenous Peoples exist not only because of climate change, an
occurrence noted by Dr Penados from his own research in Southern Belize, but also because of
the unrelenting attack on indigenous food systems from the time of colonialism. Indigenous
‘ways of knowing and being’ are viewed as inferior, an insidious perception that has led to the
view that their ‘very worldview’ is backward and anachronistic, an obstacle to progress and
development. For this reason, Dr Penados argued that the concept of food security is limited
and cannot account for the multiplicity of factors (such as politics, history, economy, identity,
culture and community) which combine to produce food insecurity. As such, Dr Penados
expressed his preference for the concept of ‘food sovereignty’ instead, defined as:
“The right of peoples to healthy and culturally appropriate food produced through
ecologically sound and sustainable methods and their right to define their own food
and agriculture systems…It puts the aspirations, needs and livelihoods of those who
produce, distribute and consume food at the heart of food systems and policies
rather than the demands of markets and corporations.”
In getting to this stage Dr Penados stressed that it was not enough to rely on discrete,
measureable steps such as access to improved seeds, improved technology, increased
production, and investment in seed banks. Instead, what is needed is a more fundamental
reordering, one which addresses structural racism that underpins national institutions by which
indigenous languages are marginalized, land tenure systems are wholly western and exclude
indigenous collective systems, indigenous governance systems are viewed as backward and
where sufficient regard is not paid to indigenous practices. This requires a drastic shift in
attitudes, “to rebuild, …revitalize, re-root and reroute indigenous food systems” as part of the
deepening engagements between indigenous and national societies.
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6. Indigenous Perspectives
On the second day the participants organised themselves in four groups, each one devoted to
one of the following topics – livelihoods, women, education, and health & social services. In
their respective groups, participants were asked to discuss the following two questions:
 What difficulties/challenges exist in relation to Indigenous livelihoods/Women/Access to
Education/Health and Social Services (as the case may be) in my territory?
 List the steps that can be taken to help address those challenges in my country by
a) my government
b) my community
The following summaries comprise the reports of each group.
(a)

Livelihoods

Difficulties & Challenges
Guyana
 Modernity at the expense of loss of traditional livelihoods;
 Absence of sustainable Indigenous economies to support survival of traditional
livelihoods;
 Challenge of identifying and developing markets for Organic Agricultural products to
improve and advance traditional farming while developing economic opportunities
(exploring European markets);
 Land tenure security is first and foremost to guarantee sustainable livelihoods and the
production of food to supply the larger populations;
 Adding value to traditional foods;
 Changes of climate patterns threatens water security;
 Shifting the demonization of slash & burn rotational subsistence farming;
 Population growth forces communities to explore alternative livelihoods;
Belize (Garifuna)
 Socio-economic Development models (i.h. ITVET = Vocational Technical training);
 Subsistence farming threatened by pressure to enter into wage labour (men fishing,
women & children work the farms; changes as children become modernized);
 Migration to more affluent countries creates a dependence on relatives working abroad
(Traditional livelihoods no longer practiced);
 School Gardens promoting Traditional farming practices (greenhouses)
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Dominica
 Livelihoods vary among communities and therefore these developments will be
substantially different; government needs to evaluate better before imposing a one
system fits all;
 Sustaining and maintaining our life style – depends on freedom to maintain our
movements – International border restricts our movement and trading
o Forced to confirm to systems that exist;
 Taxes are foreign systems that threaten our livelihoods especially since application of
benefits of those taxes are discriminating against IPs;
 Defining our own commercial systems;
 Traditional skills – i.e. traditional crafts as an example to advance current economic
activity which just needs improvement of markets (market access) and state support;
 Traditional medicine needs to be recognized and promoted to sustain Indigenous
communities’ development
Steps to address challenges
 Advance Indigenous representative institutions defined by the IPs themselves advancing
their own traditional forms of governance
 Reframe Economic Development projects that do not produce results for Indigenous
communities (e.g. 1.5 million investment does not produce even a $1.000 result
 Indigenous Peoples must also shift from complaining to framing proposals to contribute
to suitable and meaningful solutions
 Promote Intellectual Property rights
 A greater understanding and appreciation of the value of traditional knowledge (e.g.
cassava juice)
 Improve traditional agricultural practices to make better gains in production, which
would in turn improve economic opportunities and encourage youth to ‘buy in’.
 Promote marketing & product development
(b)

Women

Difficulties and challenges
 Women’s concerns have never been articulated by women;
 Imposition by policymakers of programs for women without consultation;
 Lack of dissemination of engagement of Indigenous women in policy making;
 Lack of financial and technical, cultural support for Indigenous women in designing and
implementing programs for this development;
 Lack of support for women who need to take leadership roles;
 Women have to maintain domestic responsibility and contribute to public sphere;
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Perception that women working in the home are not contributing to economic
development;
Indigenous women suffer from health challenges: cancer, diabetes;
Access to higher education for Indigenous women
Early pregnancies – due to girls being away from home
Potential conflict between customary law and national chiefs

Steps to address challenges
 Raise awareness of policy makers of causes of women’s reproductive
rights/childbearing;
 Initiate a process of cultural change  management involving communities;
 Provide technical & financial resources to have discussions;
 Acknowledge role of women in transferring culture;
 Establish women’s council in community;
 Examine models where men and women co-exist
(c)

Education

Difficulties and challenges
 Colonial education systems do not present indigenous histories correctly
 Lack of resources
 Problems of access
o In larger countries, young indigenous children either have to move away for
schools or they have to travel long distances
o Limited opportunities for education
Steps to address challenges
 Financial aid should be provided by governments to Indigenous communities for
educational development
 Curriculum modification to take into account indigenous perspectives
 Provide scholarships specifically for Indigenous students
o Reference was made here to the scholarship programme for indigenous
Dominicans initiated by Sir Hillary Beckles, then Principal of the UWI, Cave Hill
Campus, which gave many (including three representatives at the conference!) a
chance for tertiary education they would have been otherwise unable to afford.
 Inculcate heritage programmes in communities
o This would be one way of taking ownership of problems
 Indigenous people must educate themselves about international conventions
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(d)

Health and Social Services

Challenges and Difficulties
 Food becoming less Indigenous; traditional foods valued less
 Government and companies import and promote GMOs in the form of 1) seeds; 2)
chemicals (herbicides and pesticides)
 Access to healthcare is mainly focused on urban areas
 Types of food available in the markets and promoted by the media do not offer enough
healthy choices (canned, full of preservatives, hormones)
 Food system is more mechanized
 Choice of lifestyles adapted
 Transfer of Traditional Knowledge
 Bridge between Traditional Knowledge and modern health systems  acknowledge and
acceptance of traditional healing
In relation to social services, the following challenges were identified:









Access to good healthcare systems
Not imported phrase but relative to Indigenous Peoples, support:
o Education;
o Health
o Welfare of children
o Welfare of families
Social security benefits to the poor
Pantry program in Belize
Educate communities
Make information accessible
Involve IPs in decision making

Steps to address challenges
 Education system
 Balance Traditional Knowledge and modern healthcare
 More local consultations
 Publication of Indigenous Knowledge
 Promotion of good healthy practices
 Encourage consumption of fruits & vegetables
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D.

FINAL RECOMMENDATIONS OF PARTICIPANTS

Groups were asked to report in one final session on the last day of the conference on ‘Action
Plans’, ideally comprising a few key recommendations for follow-up action by both Indigenous
communities and by governments in addressing any of the challenges outlined and discussed
during the conference. The four groups that presented based their recommendations on a
synthesis of their discussions held over all three days in breakout sessions.
By group, these recommendations were as follows:

GROUP 1
Objective: Secure rights to lands, territories and resources which Indigenous and Tribal Peoples
(ITPs) have traditionally owned, occupied or otherwise used or acquired; and to traditional
governance systems
Actions
1. Establish an effective consultation process to develop and/or amend legislation
2. Amend, develop or ensure greater coordination of legislation or regulations to identify, fulfil
and protect ITPs’ rights
3. Implement and enforce relevant national, regional and/or international Court judgments
4. Review existing structures, and work on effective and sustainable Caribbean collaboration
and coordination structure for ITPs
5. Recognise and strengthen traditional governance structures and mechanisms over ITPs’ lands
and territories
6. Demarcate ITPs’ lands, development and implementation of land management plans and
development plans
7. Ensure direct availability of appropriate financing arrangements for ITPs’ development
8. Promote greater general public awareness of ITPs’ rights
9. Provide greater support for communication and collaboration between indigenous peoples in
the region.

GROUP 2
1. Ensure indigenous representation at all levels of government
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2. Invoke regional organs (such as those available under CARICOM’s treaties and mechanisms)
for assistance in resolving outstanding issues
3. Ratify ILO Convention No. 169 and incorporate its provisions in domestic law
4. Promote access to education through scholarship and exchange programmes
5. Reconceptualise the meaning of the concept of food sovereignty

GROUP 3
1. Build concrete evidence to rationalise
o Land use
o Indigenous law
o Mapping
2. Need for forward thinking (e.g. Maya Consultation Framework)
3. Regional networking for support and best practices (continuous)
4. Real estate  land tax driving value of land to levels that are not affordable by IPs

GROUP 4
1. Incorporate the provisions of UN DRIP into domestic laws, where applicable.
2. Increase awareness of Indigenous rights at international law (such as under UN DRIP)
through education – to be formally integrated into school curricula and programmes and
reinforced by training of teachers. This includes teaching indigenous languages. These proposals
should be coordinated at regional levels as well, through the Caribbean Examination Council.
3. Need to record oral histories and ensure national narratives are corrected to reflect
indigenous histories, experiences and perspectives. Relatedly, ensure that knowledge is passed
down to younger generations and establish programmes to ensure greater involvement by
Indigenous youth in the preservation and perpetuation of their unique histories, culture and
way of life.
4. Need to reclaim indigenous lands, including those held by the church, and other activities
aimed at restitution for indigenous peoples.
5. Use the ‘duty of care’ principle to force governments to acknowledge their failures towards
indigenous peoples and to exercise their responsibility towards indigenous peoples.

26 | P a g e

CONFERENCE REPORT
Final Recommendations of Participants

6. Increase national awareness of issues affecting indigenous peoples, and increase pressure on
governments to respond to those issues, including the establishment of a Minister for
Indigenous Affairs within each Caribbean government, where applicable.
7. Provide technical assistance (in law and other areas) to indigenous communities in order for
them to challenge official positions and seek justice through the courts if necessary.
8. Promote unity among indigenous peoples and Afro-descendants both nationally and
regionally. Establish an Alliance of Indigenous Peoples of the Caribbean region, which could
commence with a declaration coming out of this conference.
9. Promote the involvement and participation of Indigenous communities in all activities that
affect them.
10. Ensure that all national activities do not negate the sustainable development of indigenous
communities and peoples.
11. Increase the use of international mechanisms, where applicable, to achieve these goals,
including through links with Avaaz.
12. Establish a CARICOM Indigenous Council with a mandate to ensure that national laws are
responsive to indigenous rights and issues.
In addition, members of this group proposed the following declaration:
We, the representatives of Indigenous Nations or Tribal Communities of the Caribbean
declare the establishment of a Caribbean Council of Indigenous Peoples Affairs (identified
by our Peoples).
The Council’s sole purpose will be to collectively further the human rights of all people to
work to restore our rights to the lands of our ancestors and resources therein.
We pledge to speak with one voice from one heart, beliefs, traditional practices to protect
and preserve our Mother Earth and all our relations.
We call on our governments to fulfil their obligations and be accountable to international
commitments to protect the rights of Indigenous and Tribal Peoples.
We pledge to hold our governments accountable to these international and regional
commitments.
Though proposed, this declaration was not adopted by the participants.
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E.

CONCLUDING SUMMARY

Throughout the conference, emerging from the panel discussions and more pointedly during
the breakout sessions where participants discussed their respective experiences, challenges
and options for the future, certain themes and recommendations repeatedly arose. The
following are the most popular interventions proposed by representatives for the benefit of
their communities:
(i)

As an undisputed priority, the protection of the land and resource rights of
Indigenous Peoples, as these form the very basis of their continued survival. While
the specific needs of each territory vary, commonly all need:
a. formal protection of land and resource rights – whether this is (at one extreme)
recognition by law in Suriname, which currently lacks any such formal legal
protection, or the strengthening of existing legal frameworks in Guyana, which
has had formal state recognition by legislation since 1976; and
b. a positive and meaningful commitment from ALL governments to respect the
land and territorial rights of Indigenous peoples and their communities, which
means in particular the immediate cessation of the practice of granting
permission for resource extractive activities over indigenous lands and territories
without the free, prior informed consent of the communities affected;

(ii)

Ensure, facilitate and promote (greater) participation by Indigenous Peoples in
governance and especially in relation to issues affecting them, at all levels;

(iii)

Raise awareness at national and regional levels of issues faced by Indigenous
Peoples, including vulnerable sub-groups such as Indigenous women, with a view to
providing targeted and effective assistance in areas most needed;

(iv)

Provide greater access to education, health and other social services for Indigenous
Peoples, including some of the following specifics:
a. Ensuring that national curricula reflect indigenous histories and perspectives;
b. Provide scholarships for indigenous students at every level, and especially at the
tertiary level, so as to empower Indigenous People to speak for themselves; and
c. Encourage the intergenerational transfer of knowledge and traditions

(v)

Promote greater collaboration among Indigenous Peoples of the region; and

(vi)

Ensure international standards regarding the treatment of Indigenous Peoples (such
as set out in international documents like UN DRIP but also as articulated in the
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(vii)

various judgments obtained from regional and international courts by IP in their
favour) are implemented in domestic laws, policies and programmes.

Ultimately, the conference seemed to be well-received by the participants. At the outset,
Justice Saunders in his presentation stated that ‘the mere presence of such a rich and diverse
representation from indigenous communities here today already assures the success of this
conference.’ Indeed, this felicitous prediction was borne out by the high quality of
presentations from a variety of experts who have been working in their respective fields for
many years, which contributed significantly to the conference’s goals of public education,
information exchange, and the formulation of guidelines for action by decision-makers at every
level. Some experts, like Justice Berger, Dr Penados and Dr Janette Bulkan, shared perspectives
formulated from decades of study, collaborative research and hands-on experience with
indigenous communities. The same is true of those who spoke on behalf of Indigenous peoples
themselves, many of whom have been involved for years in the struggles of their communities.
As such, the presentations, discussions, and recommendations were substantial and impactful,
and were at all times conducted with meaning, authority and sensitivity.
As summed up by Laura George of the Amerindian Peoples’ Association of Guyana, and
reported by the media, “This forum has truly created a space where we could… come together
and work towards our indigenous peoples’ civil society to really push for government and the
states… to protect… define… [and] respect indigenous peoples’ rights to (their) lands and
resources.”2

Prepared by
Arif Bulkan
Conference Chair

2

Reported at http://dominicanewsonline.com/news/homepage/news/general/caribbean-indigenous-peoples-callfor-a-seat-at-the-table/
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OPENING REMARKS
delivered by
Hon. Wilfred Elrington, Minister of Foreign Affairs, Belize

Thank you Mr. Chairman.
Let me ask your forgiveness at the very outset for repeating the protocol list. I know it is
somewhat long but this is a truly historic occasion. I do not know when again we will have such
a distinguished panel of people gathered in our country. So, I will call the names of everyone on
the protocol list. I trust you will forgive me.
Hon. Mr. Justice Adrian Saunders, representing the Rt. Hon. Sir Dennis Byron, President,
Caribbean Court of Justice
Hon. Mr. Justice Jacob Wit, Judge of the Caribbean Court of Justice
Hon. Sydney Allicock, Vice-President and Minister of Indigenous Affairs, Guyana
Hon. Basil Williams, Attorney General and Minister of Legal Affairs, Guyana
Hon. Valarie Garrido-Lowe, Minister within the Ministry of Indigenous Affairs, Guyana
Her Excellency Deborah Chatsis, Canadian Ambassador to Guatemala and High Commissioner to
Belize
Mrs. Grace Chun, Deputy High Commissioner, British High Commission to Belize
Mr. Walter Bernyck, Head of Development Cooperation, Canadian High Commission, Jamaica
Ms. Michele Gibson, Senior Development Officer, Global Affairs Canada
Prof. Velma Newton, Regional Project Director, IMPACT Justice
Dr. Arif Bulkan, Deputy Dean, Faculty of Law, UWI, St. Augustine Campus, Trinidad and Tobago
and Conference Chair
Chiefs of Indigenous Communities and Chairpersons of Indigenous Peoples Organisations
Mr. Stanley Liauw Angie, Chairman of the Organisation of Indigenous Peoples of Suriname
Mr. Roger Belix, President of the Partners for First Peoples’ Development, Trinidad and Tobago
Mr. Alfonso Cal, Chief of the Mayan Community, Belize
Mr. Louis Patrick Hill, Representative of the Chief of the Kalinago Council, Dominica
Mr. Colin Klautky, Leader of the Guyana Association of Indigenous Peoples
Mr. Pablo Mis, Maya Leaders Alliance, Belize
Dr. Joseph Palacio, Chairman of the national Garifuna Council, Belize
Ms. Renatha Simson, Head of Bureau, Association of Saramaka Authorities, Suriname
Mr. David Williams, President, Garifuna Heritage Foundation, St. Vincent and the Grenadines
Other representatives of Indigenous People’s Organizations
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Distinguished Panelists
Ladies and Gentlemen
Members of the Press
Let me bid you a very warm welcome to Belize and to convey the apologies of our Prime
Minister the Right Honourable Dean Barrow for not being able to address you here this
morning. He was really looking forward to it, as it is always a pleasure for us to welcome our
Caribbean sisters and brothers to Belize, but this week has been turbulent for us.
This impressive gathering of some of the brightest minds of the Caribbean and elsewhere is for
the purpose of considering the rights and issues faced by Indigenous Peoples of the Caribbean,
to facilitate public legal engagement and education with a view to arriving at action plans for
the guidance of Indigenous constituencies and national decision makers around the multitude
of issues facing Indigenous communities in the region.
I would like to say that if in fact this conference was being held in one of the Latin American
countries as opposed to Caribbean countries, the topic would have been twinned. I have never
heard in the Latin American countries the expression Indigenous People, without mention of
people of African descent. This is largely because people of African descent in Latin America
have been treated in much the same way in which the Indigenous Peoples have been treated.
As a result, they deserve recognition in the Central American/Latin American countries where
there is this urgent need for intervention, both on behalf of the Indigenous Peoples and on
behalf of the peoples of African descent of whom we have quite a number here in Belize.
I applaud IMPACT Justice for including so many representatives of the Indigenous Peoples of
the region because, to my mind, it is always of practical value to have the primary stakeholders
present in policy development discussions. They are in a unique position to articulate their
needs, concerns and fears and to exercise indelible ownership from the inception.
Not little more than 500 years ago, the Caribbean and Central American region were heavily
populated by Arawak, Amerindian, Carib, Maroon and Maya, but our common tumultuous
history was not very kind to them. Some groups of Indigenous peoples where chased from the
territories they called home, others had to migrate merely to survive and others were deprived
of their lands which effectively prevented them from earning a decent standard of living.
Because of the persecution, suffering and grave injustices endured under the colonial and to
some extent post-colonial rulers, a general level of mistrust and distrust continues to
characterize the relationship between successive governments and Indigenous Persons.
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Today, fortunately, many of their descendants are still among us. For example, the 2010 Census
Report of Belize records the Maya Indigenous population at 11.3% of the total Belize population
in 2010. However, as in most of our societies, Indigenous People often belong to the poor and
marginal groups. Tellingly, the 2009 Poverty Assessment Report of Belize found poverty highest
amongst the Maya, as it was in 2002 and notwithstanding the decrease from 77% to 68%, that
has occurred since that survey, almost half are still indigent and they account for over a third of
the indigent population. All other ethnic groups have experienced an increase in poverty rates
with these increases being greatest amongst the Garifuna and the Mestizo, who account for the
largest proportions of the Indigenous poor population.
This is not to say that the Indigenous People who principally inhabit the southern district of
Punta Gorda have been neglected by Government. To the contrary, successive governments
have been concerned with the development of Toledo for many years and since the late 1970s,
several major rural development projects valued in excess of US $50 million have been
implemented in that district.
Among the cited challenges for the limited results in reducing poverty among the Maya has
been inter alia, the geographical situation of Toledo which makes utilities and public services
such as water supply, drainage, solid waste management, health clinics and schools both costly
and difficult to maintain. There is also lack of a participatory process, that is, the ability to
understand the potential impact of projects in terms of Maya customs, aspirations, historical
division practices, inter-community differences and general belief systems.
The socio economic conditions of Indigenous peoples in Belize in large part mirrors the
situation in Central America and the Caribbean and also relatively globally. Whilst I know the
focus of this conference is on the legal engagement of Indigenous People, I believe, following a
rights based approach to development, that vindication of the rights of Indigenous peoples
should not be limited, but should lead to an improved standard of living and to better
opportunities for future generations of Indigenous peoples so that the enhancement of their
legal rights should be reflected in the social conditions in which they continue to exist.
The international community has made steady, if not slow progress in promoting the rights of
Indigenous peoples through the promulgation of several international instruments. For
example:(1) Universal Declaration on the Rights of Indigenous Persons;
(2) Universal Declaration of Human Rights;
(3) International Covenant on Civil and Political Rights;
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(4) Convention on the Elimination of Racial Discrimination;
(5) The ILO Convention on Indigenous and Tribal People;
as well as at the hemispheric level, through the Inter American Commission on Human Rights.
These and other international treaties seek to ensure that Indigenous Persons have the right to
the full enjoyment of all human rights and fundamental freedoms enjoyed by people
everywhere, respective of race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. This progress has only been obtained as
a result of intense and sustained lobbying, advocacy and pressure on the part of Indigenous
Peoples and their allies. The collaborative efforts of disparate groups of Indigenous Peoples
across the world have been instrumental in contributing to what has been accomplished so far.
Not only has a significant body of international law been established, but so has its corollary
and influential body of jurisprudence.
This conference is taking place in the midst of our national dialogue on the implementation of
the consent order of the Caribbean Court of Justice in the now very famous case of the Maya
Leaders Alliance et al v. the Attorney General of Belize, CCJ Appeal No BZCV2014/002. The
government of Belize consented to an order to the effect that subject to the Belize Constitution
and the constitutional authority of the Government of Belize over all lands in Belize, the
Government acknowledges that Maya customary land tenure exists in the Maya villages in the
Toledo District and that such customary land tenure gives rise to collective and individual
property rights. This consent order represents a new beginning and an opportunity for
Government and the Maya people through consultation to develop the processes necessary to
create an effective mechanism to identify and protect the property and other rights arising
from Maya customary land tenure in accordance with Maya customary law and land tenure
practices.
Our effort to implement the consent order is the cumulative result of a series of decisions
handed down at various levels of the Belizean judiciary, which were in large measure reflective
of the legal obligations and jurisprudence arising at the international level. The Maya of Belize
have demonstrated a strategic engagement of the legal system to assert their rights as an
importance means for addressing issues that confront them.
As I alluded to earlier, Indigenous communities in Belize and regionally face the challenge of
poverty, and so in considering the multiplicity of issues that the Indigenous peoples are faced
with, there will be listed among them, the issues of access to education and health care, impact
of climate change and loss of biodiversity, as well as economic opportunities for livelihoods and
income generation and of course political engagement. Public education and social advocacy
are tools for confronting the challenges and issues faced by Indigenous people. Given the many
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dimensions of the rights and issues the Indigenous peoples of the Caribbean face, I have no
doubt that your deliberations here will be spirited and fruitful.
The Government of Belize anxiously looks forward to the results of you deliberation. I wish you
the best for a successful conference and would like to leave you with a few words from the
famous Guatemalan Ketchi Indigenous woman, who was awarded the 1992 Noble Peace Prize
in recognition of her work for social justice and ethno cultural reconciliation based on respect
for the rights of Indigenous peoples. I quote:
“We are not myths of the past, ruins in the jungles or zoos, we are people and we want to be
respected, not the victims of intolerance and racism.”
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REMARKS ON BEHALF OF THE GOVERNMENT OF CANADA
delivered by
Ambassador Deborah Chatsis,
Ambassador to Guatemala and High Commissioner from Canada to Belize

Good morning everybody, thank you Chair and thank you Minister Elrington for your warm
words of welcome on this important occasion. I am very grateful that the Chair and the
Honourable Minister have established the protocol list this morning as it is indeed a daunting
task given the many esteemed colleagues present here today.
It is a great pleasure to be here with you this morning and to welcome you on behalf of the
Government of Canada to the opening of this conference which will engage you over the next
three days. This conference is part of a series of public legal education events for CARICOM
members states under the Canadian Government funded Improved Access to Justice in the
Caribbean Project, IMPACT Justice for short, implemented by the University of the West Indies
through the Caribbean Law Institute Centre based at the Cave Hill Campus in Barbados.
Participants attending this conference deserve our individual recognition and greetings. I wish
to applaud the presence of each participant, whether an indigenous person from the
Caribbean, a policy maker, scholar, activist, presenter or representative of related interests
sharing in discussions on the issues that confront indigenous peoples across the Caribbean,
indeed across the region as a whole.
As representative of the Government of Canada and as a Canadian, in particular an aboriginal
Canadian, I feel very close to the subject of this conference and I am truly gratified to have the
opportunity to be here with you today.
The purpose of this conference is to facilitate public legal engagement and education, and to
develop action plans which will guide constituencies and policy makers on the multitude of
critical issues facing indigenous peoples in the region. Sessions will discuss land and titling,
natural resources and extractive industries, third party encroachment in the absence of free
prior and informed consent, access to justice issues, governance, education, health and other
challenges. It is not an end, it is a much needed beginning in bridging the gap between the
indigenous people and the broader societies to which they belong.
The United Nations has determined that there is no definition of the word “indigenous”. I note
that for the Caribbean, it is generally defined as the descendants of the people who inhabited
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the region before the European settlers arrived and who resolve to maintain a distinctive
relationship to their ancestral lands.
On September 13th, 2007, the United Nations Declaration on the Rights of Indigenous Peoples
was adopted by the General Assembly. This Declaration provides an important framework for
government relations with indigenous peoples. Though not legally binding, it sets new direction
for consultation and partnership. As others have done in the past when rights are infringed,
Caribbean indigenous peoples are now turning to the courts to legally safeguard their lands and
livelihoods.
I look forward to the presentations and discussion on the Belize experience amongst others at
this conference.
There is no relationship more important to Canada than the one with indigenous peoples. The
Government of Canada led by the new Prime Minister Justin Trudeau is committed to a
renewed nation to nation relationship with Canadian indigenous peoples based on recognition
of rights, respect, cooperation and partnership.
Discussions with the leaders of the five national aboriginal organizations focused on shared
priorities, national inquiries into murdered and missing indigenous women and girls. The Truth
and Reconciliation Commission’s final report calls to action the implementation of the UN
Declaration on the Rights of Indigenous peoples and socio economic improvement for
indigenous peoples amongst other issues.
The Government of Canada is therefore pleased to be associated with this historic first
conference for the indigenous peoples of the Caribbean which is hosted under the IMPACT
Justice Project. Canada has supported justice reform in the Caribbean for more than four
decades and we maintain that commitment today with the funding of an estimated BZ $62
million to projects delivered by two regional institutions, the Caribbean Court of Justice and the
University of the West Indies.
These Projects are the Judicial Reform and Institutional Strengthening in the Caribbean Project
CCJ and the Improved Access to Justice in the Caribbean Project (UWI) both known as the
JURIST and IMPACT Justice Projects respectively.
We also fund a legal educational reform project in Jamaica called Judicial Undertakings for
Social Transformation, valued at CAD $19.4 million or approximately BZ $31 million.
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The CCJ JURIST Project had a value of approximately BZ $32 million, with BZ $6 million to
moderate and strengthen Caribbean Court Systems by reengineering processes and building the
capacity of judicial officers to deliver timely, transparent and effective justice.
The UWI IMPACT Justice Project is aimed at ensuring better access to justice for vulnerable and
marginalized communities in the CARICOM region, as well as by governments, the private
sector and civil society as a whole. The Project supports the development of model laws for the
region and improved access to legal materials and to legal education by practitioners in the
public, and promotes the use of alternative dispute resolution mechanisms to take the burden
off the courts and build peaceful communities.
Both projects give significant attention to public legal education as justice is everyone’s
business. Canada’s programming to strengthen the rule of law fulfills part of Canada’s almost
BZ $1 billion in development assistance through the Caribbean Regional Development
Programme. The aim of this Programme is a more prosperous and integrated Caribbean
community able to generate sustainable economic growth, providing opportunity and security
to citizens. Through this Programme, Canada also focuses alongside the rule of law on
strengthening public sector management through technical assistance for physical and
economic reforms, tech management initiatives and leadership capacity building, promoting
business development and trade through access to finance, simplification of administrative
regulations, demand driven vocational training and finally strengthening resilience to natural
disasters through support to community based risk reduction efforts and institutions for
disaster preparedness.
On behalf of the Government of Canada I wish to acknowledge the IMPACT Justice Project
Team and the conference organizers for their hard work in bringing this all together this week.
The conference features a wealth of knowledgeable and experienced presenters for across the
region and a few from Canada and other countries and I wish to acknowledge their
participation here. I wish you well in your deliberation, which should support a better informed
public and assist indigenous communities across CARICOM to access their rights. In doing so,
we ensure equitable access to justice for all.
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SPEECH ON BEHALF OF IMPACT JUSTICE AT THE OPENING OF THE CONFERENCE ON THE
RIGHTS OF INDIGENOUS PEOPLES OF THE CARIBBEAN
Velma Newton
Regional Project Director
IMPACT Justice
The protocol list having been established by the Hon. Minister of Foreign Affairs, I will start by
letting you know that I bring you greetings from IMPACT Justice, the organisers of this
Conference, which is a Canadian funded Project being executed from the University of the West
Indies, Cave Hill Campus, Barbados.
Ambassador Chatsis has already provided background and other information on IMPACT Justice
and therefore I will only add that the Project is being implemented in 13 CARICOM Member
States (excluding The Bahamas and Haiti) and is about to enter its third year. I would just like,
briefly, to inform you of our goals and some of our activities to date.
Firstly, the focus of IMPACT Justice is on civil society aspects of the justice sector. We are
working with governments, the legal profession, civil society organisations and others to
improve legal frameworks for the improvement of the economies and societies of the CARICOM
region; to ensure that citizens are able to use alternatives to the existing justice system to
obtain speedy and fair solutions to their legal problems; to enter informed dialogue about
decisions made by government and others that affect their lives, and to claim their rights and
entitlements under the law.
This conference on the Indigenous Peoples of the Caribbean fits squarely within our Public Legal
Education project component. It is about bringing Indigenous people and policy makers from
the CARICOM and other regions together so that they get to know each other and hear of
different approaches being taken to deal with similar issues. Under this component we have
also provided lectures in communities on rights under the Constitution; we have prepared a
number of leaflets on various topics of interest to the ordinary citizen and about two months
ago we organised a conference on Media Law to which we invited representatives of the media
from all 13 CARICOM countries in which we operate.
Under another component, model legislation is being drafted in areas pre-approved by
Governments through their Attorneys General. It is through this component more than any
other that Canada’s long-term goal of assisting CARICOM Member States in the building of a
more prosperous and integrated community will be realised. So far we have drafted model and
41 | P a g e

IMPACT Justice Indigenous Peoples’ Conference Report and Presentations

modern Mediation and Sexual Harassment legislation and are currently working on model
Arbitration and Legal Profession Bills. We will shortly commence work on several other pieces
of legislation. The Project has also heard the perennial complaint that there are few drafters in
the region to assist governments in putting their policies into legislation, and so, we are also
funding the training of legal drafters. I believe we currently have 2 Belizeans in the Masters
Programme at the Cave Hill Campus in Barbados.
The other large Project component is Alternative Dispute Resolution (ADR). Under this
component, the Project is seeking to improve access to justice in the region by promoting the
use of ADR mechanisms such as mediation at the community level so that parties may solve
minor disputes with the assistance of a trained mediator, in a speedy manner and without
having to take the matter to court which can be both time consuming and costly. We
recognised early on that for community mediation to work, there must be a legislative
framework and that is why we have drafted a model Mediation Bill, which I mentioned earlier.
So far we have conducted training in Barbados, Dominica, Grenada, St. Kitts and Nevis, St.
Vincent and the Grenadines and plan to do much more during this year. We will encourage
persons trained to form country associations and ultimately a regional association so that they
can share knowledge and discuss techniques, and institute train the trainers programmes for
sustainability purposes.
In addition to mediation training, IMPACT Justice is conducting training for educators – our
school principals, deputy principals, ordinary teachers, guidance counsellors – in restorative
practices. We have so far trained educators in Barbados, St. Kitts and Nevis, St. Vincent and the
Grenadines and have plans for St. Lucia, Grenada and Dominica. This involves bringing persons
who do wrong and admit it, together with those whom they have injured so that they can
discuss what happened and agree on a way forward. It has been found to work in school
settings in North America and elsewhere, and in some of the CARICOM countries in which we
have introduced the training, positive reports are being received. However, there is still much
more to be done in terms of introducing restorative practices and working with others on
community-based peace building programmes and we would like to add Belize to the list of
countries in which we have introduced restorative practices.
There is much more that I could share with you, but we will do that through our website, which
is to be relaunched shortly, and at meetings which we have throughout the region.
Thank you all for coming. I am looking forward to the discussions and recommendations which
will come out of our deliberations during the next three days.
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REMARKS ON BEHALF OF THE MAYA Q’EQCHI AND MOPAN OF SOUTHERN BELIZE
Delivered by
Mr. Pablo Mis

Se xkab’aeb’ li komon Maay ninqe chinumtajelak sahilal echool. The Maya people extend warm
greetings to our indigenous brothers and sisters, government delegates, expert panellists and
other invited guests and participants!
Hain jun ak’ kutank! This is a new dawn, a new day! The Popol Hu, describes that to create the
world, the creators joined their minds, thoughts and spirits. This teaching implores upon us that
the power to create and transform the world lies in coming together in all our diversity and
engaging in collective action. For the next three days, we will be honoured with the presences
of Indigenous sisters and brothers from the Caribbean and like them; we know too well that our
people are confronted with enduring and tremendous challenges every day. It is clear that
Belize and rest of the Caribbean needs to transform, to address the issues of its Indigenous
People and to achieve this it will require the creative powers of all peoples of the Caribbean
united in their diversity.
In the Caribbean, transforming will require that the multitude of issues facing Indigenous
Peoples are carefully considered, understood and addressed. This, no doubt, is a tall challenge.
It will beg for a shift in how we think about and view Indigenous peoples. For instance, consider
the three decades long Maya Land Rights litigation. As a reaction to the Maya land rights many
have told us ‘to get along with the program’, that we should be grateful ‘because we are now
educated, civilized’. Our state officials have promoted that the Mayas are ‘creating a state
within a state, asserting special rights.’ Understanding the efforts of Indigenous Peoples to
transform through such lens not only fails to address Indigenous people’s issues but further
weakens the diverse fabric of our countries and in our case, our Belize. A more proper
understanding of the Maya Land Rights can be put as the Mayas seeking an affirmation from
the courts that a historical injustice is being committed against the Mayas. Therefore, the court
orders are measures to remedy, to not tolerate such injustices in the 21 century. These
remedies support the spirit of September 21st 1981 when Belize celebrated the end of tyranny,
slavery and rejoiced for freedom, equality, justice and independence.
Last week, April 22nd, our Caribbean heads of states were among 175 world leaders to sign on
to the Paris Agreement on addressing climate change where they reiterate a commitment to
respecting human rights, indigenous peoples rights and of Mother Earth. This is a global
response to major challenges that small countries such as in the Caribbean will be first to feel
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the Impact. There is now academic evidence that Indigenous peoples way of life are important
to resolving climate change, forest cover loss, and eradicating poverty. The challenge is how
Indigenous people can be a part of the solution when they are not recognized and protected in
law. There are international instruments such as the United Nations Declaration on the Rights
of Indigenous Peoples that we as countries are obligated to fulfil its spirit. One would think that
this should not be that difficult especially because it can only help the complete and full
development of our people and country. They complement national strategies, in the case of
Belize, in achieving the 17 goals to transform our World (the Sustainable Development Goals);
and the Belize Horizon 2030.
For instance, Belize’s development vision as expressed in the Horizon 2030 states,
“Belize is a country of Peace and tranquillity, where citizens live in harmony with the
natural environment, and enjoy a high quality of life. Belizeans are an energetic,
resourceful and independent people looking after their own development in a
sustainable way”.
This is precisely what our Maya people have been doing and aspires to do better. In many of
our villages, we can still leave the doors to our homes open without any fear. We are still able
to take our children to our farms and teach them the value of hard work and teach them to
participate in the community. We work the land and send them to school, use the land to build
our homes and find food. We do all of this in the spirit of community collaboration, equality,
and freedom. We do all this on the land we use and occupy, the place we call home. Like every
Belizean we Maya people dream of a better life. We want to be able to provide for our
families’ needs. We want our children to become the farmers, doctors, attorneys, nurses,
soldiers, policemen and teachers that Belize needs. We want our community to have better
roads, healthcare and educational institutions. We want our public institutions to deliver
appropriate, relevant and quality services to our people. We want to achieve the vision
expressed in Horizon 2030 by working hard and doing our part to develop our Belize. We dream
of doing this as Maya people with the dignity and freedom endowed by our creator and
enshrined in our Belize Constitution.
In the Indigenous Peoples philosophy all things have a purpose and a reason. Today, April 26,
2016, on the Maya calendar is 5 Aq’ab’al. On such a day it signifies:
‘Dawn, the first rays of sun; the one that beats darkness, represents hope, clarity and
through which light can enter in its full sense. It is a good day to make offerings, as such
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forces of clarity must be made our forces so that we can defeat our difficulties, our
weaknesses and our clumsiness.’
This Indigenous Peoples of the Caribbean Conference is the first rays. We are all here because
the teaching implores upon us that the power to create and transform the world lies in coming
together in all our diversity and engaging in collective action. On such a day we must embrace
the forces of clarity so that we can defeat our difficulties, our weaknesses and our clumsiness as
we seek to understand and address Indigenous Peoples issues in Belize and the rest of the
Caribbean.
B’antiox, B’otik, Thank you!
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REMARKS ON BEHALF OF THE INDIGENOUS GARIFUNA COMMUNITY
FINE-TUNING THE CONCEPT OF INDIGENEITY
Presentation delivered by Dr. Joseph Palacio
Chairman of the Garifuna Village of Barranco in Southern Belize

Introduction
I bring greetings to the leaders of the Improved Access to Justice in the Caribbean (IMPACT)
Project together with the esteemed guests and participants of this three-day gathering being
held in Belize City. My greetings come on behalf of my home village of Barranco in southern
Belize of which I am currently the Chairman of the Village Council. Before running for the
position of Chairman, I had worked with the University of the West Indies as an activist
academic within my discipline of social anthropology. For over thirty years I contributed to an
understanding of the indigenous peoples of the Caribbean-Central America region. My threeyear experience as Village Council Chairman adds another dimension to appreciating
indigeneity – a unique and most challenging opportunity. I can now say and truly mean it that
communities of indigenous peoples are not only to be studied from remote distance
interspersed by brief bouts of fieldwork. Instead they are to be lived in where one participates
within the infinite nuances of daily life, which include how the people define themselves.
My immediate objective in this brief presentation is to explore further the scope of indigeneity
among a group of black people, given the recurrent doubts among many in Belize and
throughout the Caribbean that black people can be and are indigenous.
Barranco – abbreviated focus on indigeneity
Currently Barranco has a population of less than one hundred people. It is coastal but its
livelihood has always been based on using coastal and hinterland resources. This dual
orientation started with its pioneers in the early 1800s, who were third and fourth generation
descendants of Garifuna arrivals from the island of St. Vincent in the Eastern Caribbean. The
pioneers came searching for land where they could lead their own lives, while having access to
markets as well as wage labour when they wanted. The capacity to live as they wanted
attracted more people, increasing the size of the settlement. The largest population that the
village reached was about 300 between early 1900s and 1950s.
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When the indigenous people’s movement started in the Americas during the 1980s, the
Garifuna presented challenges to the definition of indigeneity that still persist up to now.
Firstly, they were the descendants of the admixture with blacks and that – according to their
detractors – robbed them of their indigeneity. The thinking continued that to be classified as
indigenous one has to have olive brown skin and wavy hair. This thought permeates throughout
the region today whether one lives in Dominica, St. Vincent, Trinidad, Guyana, or Belize.
The second major block against them as indigenous people is that they were shipped from the
Eastern Caribbean to Central America. Their detractors have been quick to emphasize that
because indigeneity is determined solely by geographical origin, the Garifuna could not be
considered as being indigenous to Central America.
A third major block against the Garifuna is that their livelihood at this time is not based on the
use of land. Indeed, farming and fishing are minimal sources of livelihood in my home village
compared to cash remittances and wage labour that is available mainly away from the village.
This reality stands very much against the claims of other indigenous peoples in Belize who have
placed communal land rights as the cornerstone of their being. Their logic equates indigeneity
with land claims.
So, on what basis can the Garifuna claim to be indigenous people? There are two ways of
answering this question. One is that the Garifuna have never had any doubts about their origin
within the Circum-Caribbean region. ILO Convention 169 of 1989, the current definition of
indigenous peoples, now accepted internationally supports this self-conscious autoidentification of the Garifuna3. It further adds that a people must have biological and cultural
origins within a given region; alternatively they would have retained tribal aspects of their
culture should their origins not be in New World.
There is no need to add anything more to the several writings that have shown the origins of
Garifuna culture having distinct and traceable origins in the Eastern Caribbean, South America,
and Africa. I will say a little bit about the deep sense of history and continuity that is integral to
Garifuna indigeneity. In 1797 the British dumped their shiploads of hundreds of St. Vincent
Garifuna men, women, and children on the island of Roatan, Honduras. Over 200 hundred years
since that traumatic event there are families in Belize, Guatemala, and Honduras, who can
claim direct lines of ancestry to persons who were among the first arrivals (Palacio 2014: 110-

3

For more information on ILO 169 see
https://www.google.com.bz/search?q=ilo+169&oq=ilo+169&aqs=chrome..69i57.12598j0j1&sourceid=chrome&ie=
UTF-8
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126)4. In some cultures, persons do not preserve lines of ancestry in their memory, quickly
forgetting even who their grandparents were. A distinct sense of history and continuity in space
and time is a normal characteristic among the Garifuna that spreads across countries in Central
America as well as parts of North America. It has generated an abiding sense of being one
nation notwithstanding the multiplicity of international boundaries separating them.
Finally, I will say a little bit on the sense of territory among the Garifuna, given the salience of
communal land rights in defining indigeneity currently in Belize. For the first half of their
approximately 180 years in the village of Barranco, the Garifuna relied exclusively on the use of
land for their livelihood. As the markets for their produce were withdrawn from them, how
could they maintain their village based sustenance? Hundreds left Barranco and other villages
to find wage labour extending from the nearest to the furthest towns throughout Central
America. In short, they found themselves undergoing waves of forced migration away from the
natural resources on which they had relied. It was the beginning of the migration trajectory that
now characterizes the Garifuna as a people, thereby straining the perpetuation of their
indigeneity.
Returning to the land as primary sustenance at this point in time demands an appropriate
source of financial and technical assistance. Again Convention ILO 169 insists that states are
obliged to provide such assistance as reparation to indigenous peoples. In the case of the
Garifuna, the state needs to remove the previous causes of forced migration that had led to the
depopulation of Barranco – a process that still prevails at this time.
Conclusion
The efforts to fine-tune the concept of indigeneity as it is currently used in the Americas picked
up momentum in the 1980s. Within the Caribbean we have relied heavily on influences
originating in the United States and Canada. We should now feel free to explore what being
indigenous means to us bearing in mind that the meeting of the Old and New Worlds started
here within this very region. Certainly one of the benefits of such re-examination is to make the
definition more inclusive, based on criteria that we create and can defend.
Urgently needed as major form of institutional support are organizations such as IMPACT. In
Central America there is an important instrument of integration called by its Spanish acronym
SICA (Sistema de Integracion para Centroamerica). SICA has taken the bold measure of
declaring the years 2015 to 2024 as the Decade for people of African Descent. The Garifuna
4

J.O. Palacio “Family continuity between Yurumein (St. Vincent) and Belize” Caribbean Quarterly Vol. 60 (2): 110126, 2014.
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throughout Central America are taking an active part to make the Decade truly memorable. As
member of both SICA and CARICOM, Belize needs to be a vital intermediary for the celebration
of African-descent within the two subregions. Throughout Central America the Garifuna are
celebrated as being both indigenous and black.
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KEYNOTE ADDRESS
by Thomas R. Berger, Q.C., O.C., O.B.C.
“INDIGENOUS PEOPLES’ RIGHTS AND TITLE: AN ISSUE FOR OUR TIME”
(delivered by Professor Kent McNeil)

I am grateful for the opportunity to be your keynoter at this historic conference. I deeply regret
that I cannot be with you, but please accept my best wishes for the success of your gathering.
I think it is clear that we are for the most part heirs to the legacy of British law and policy in
Canada and the Caribbean, and I hope that I can say something useful on the subject.
But I should like, at the outset, to glance briefly at the history of the Americans and the policy of
Spain, which was of course the first European power to enter the New World and to assert
dominion over the peoples of the Caribbean.
The history of the Americas has been the history of the encroachment of European societies on
the Indigenous peoples.
We call this hemisphere “the New World” because five hundred years ago, for Europeans,
North and South America raised moral, legal and philosophical questions – questions that are
still before us. True, we and our institutions have prevailed throughout the New World. But the
Indigenous peoples are still here, and they have never surrendered their history or their
identity. Today they have a tale to tell not only of subjugation but also of survival, for they still
live among us, and they have a claim on our consciences, a claim that we should honour the
principles by which we profess to live.
By what right did we take their land and subjugate them? Having done so, by what right do we
now claim that they should assimilate? Is the argument that, since we took their country – in
fact, two whole continents – and reduced them in some cases to a condition of lamentable
poverty, nothing remains except for them to merge their identity with ours? What excuses did
we have? What reasons did we offer to justify taking possession of the New World? Does
justice have any claims on us today?
I have thought about these questions. As a lawyer I have been engaged in many cases brought
on behalf of Indigenous Peoples in Canada. After I became a judge, I conducted the Mackenzie
Valley Pipeline Inquiry from 1974 to 1977, travelling throughout Canada’s western Artic to hear
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the views of Indigenous people and non-Indigenous peoples about whether a pipeline and
energy corridor should be built from the Arctic to the mid-continent, across land claimed by
Indigenous peoples.
From 1983 to 1985 I conducted the Alaska Native Review Commission, to examine the effect of
the land claims settlement for Alaska Natives enacted in 1971 by the United States Congress. In
1991-1992 I served as deputy chair of the World Bank’s Independent Review of the social and
environmental impact of the construction of the Sardar Sarovar dam on the Narmada River in
western India. Since then I have continued to represent Indigenous causes in the courts.
It was Bartolomé de Las Casas, God’s angry man of the 16 th century, a passionate critic of
Spain’s policy, who raised these questions. His denunciation of the atrocities being committed
by the Spaniards against the Indians in the Caribbean and the mainland led Charles V, in 1550 to
summon a junta of the most learned men in Spain – clerics, lawyers and other scholars – to the
city of Valladolid. He urged them to consider Las Casas’s challenge. The point on which the king
sought advice was: “How can conquests, discoveries and settlements [in my name] be made to
accord with justice and reason?”
The debate was far-reaching, encompassing the nature of man, the law of nations and the
legitimacy of conquest. The two protagonists were Juan Gines de Sepúlveda, a famous Spanish
philosopher, and Las Casas. Sepúlveda adopted the view of Aristotle that some races are
inferior to others, that some men are born to slavery. By this reasoning, the Europeans, a
superior race, were justified in subjugating the Indians, an inferior race. The Indians’ inferiority
came naturally, and their subjection did no injustice to them.
Las Casas, on the other hand, regarded the Indians as people with an evolved culture, with their
own social, economic and religious institutions. He urged that the Indians were rational beings,
fit to be compared to the Greeks or the Romans.
The junta never did resolve the matter. But the great issues debated at Valladolid had to be
considered by the other European powers that followed Spain into the New World. Which
brings us from Charles V to George III.
In Canada, our study of the rights and title of Indigenous peoples begins with King George the
Third’s Royal Proclamation of 1763. Great Britain, having won out over the French for control of
North America, had acquired New France, France’s colony along the St. Lawrence River. But the
British had to consider the same issues that had been debated at Valladolid. What about the
Indians? What rights did they have?
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The Royal Proclamation decreed that only the Crown could negotiate with the Indians for the
surrender of Indian rights and title. The Indians were not to be disturbed in the occupation of
their territories.
This was a remarkable document for the time. It certainly got the attention of Britain’s subjects
in the Thirteen Colonies. It became one of the grievances listed by Thomas Jefferson in the
Declaration of Independence in 1776, because it would be an impediment to westward
expansion.
Nevertheless the Royal Proclamation had a very real influence on U.S. jurisprudence. When
Chief Justice John Marshall was called upon, in the 1820s and 1830s, to determine the place of
the Indians under the U.S. Constitution, he went back to the Royal Proclamation of 1763.
Chief Justice Marshall sought to reconcile Europe’s triumph with the idea of the rule of law.
Marshall did not rely on Europe’s Christianizing or civilizing mission. Instead he enunciated the
principle of discovery: the Europeans had discovered America, and this gave them sovereignty
over the indigenous people of America and dominion over the land. But this did not mean the
Indian tribes had no rights thereafter. In 1823, in a case called Johnson v. McIntosh, 21 U.S. 54
(1823), he wrote:
“In the establishment of … relations … [between Europeans and Indians] the rights of the
original inhabitants were, in no instance, entirely disregarded; but were necessarily, to a
considerable extent, impaired. They were admitted to be the rightful occupants of the
soil, with a legal as well as just claim to retain possession of it, and to use it according to
their own discretion; but their rights to complete sovereignty, as independent nations,
were necessarily diminished and their power to dispose of the soil at their own will, to
whomsoever they pleased, was denied by the original fundamental principle that
discovery gave exclusive title to those who made it.”
By this reasoning Marshall held that the natural right to dispose of their property did not apply
to Indians. The Indians had no power to sell their land, except to the federal government. This
was a fundamental principle, derived from the Royal Proclamation, and designed to protect the
Indians. Only the federal government could buy Indian lands; only the federal government
could convey title to Indian lands.5
Land and sovereignty were seen, then as now, to be the two vital elements in the consideration
of the rights of the Indians. The assumption of sovereignty by the United States did not
5

See also Cherokee Nation v. Georgia 30 U.S. 1 (1831) and Worcester v. Georgia 31 U.S. 515 (1832).
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extinguish Indian title nor deny tribal sovereignty; these were, however, as Marshall wrote,
“necessarily diminished.” The whole edifice was founded on the theory of discovery; no one
who thought about it, however, was altogether satisfied with this rationale.
Marshall himself, in a passage that has been quoted many times by judges throughout the
English-speaking world, began by wondering aloud about his own theory of discovery. It is
difficult to comprehend the proposition that the inhabitants of either quarter of the globe could
have rightful original claims of dominion over the inhabitants of the other, or over the lands
they occupied or that the discovery of either by the other should give the discoverer rights in
the country discovered which annulled the pre-existing rights of its ancient possessors.
Marshall was skeptical, but he concluded:
“But power, war, conquest, give rights, which after possession, are conceded by the
world; and which can never be controverted by those on whom they descend. We
proceed, then, to the actual state of things, having glanced at their origin, because
holding it in our recollection might shed some light on existing pretensions.”
I went to law school at the University of British Columbia in the mid-1950s. There we were
taught nothing about the rights and title of Indigenous peoples. The subject never arose. But a
few years into my practice I had to consider the matter.
In 1967 the chiefs of the Nisga’a Tribal Council came to see me at my law office. They wanted to
go to court to establish that their Indian title – their aboriginal title – had never been
extinguished. The case was brought in the name of Frank Calder, the president of the Nisga’a
Tribal Council. It was to open the way for modern Indigenous land claims in Canada. This is not
to say that in Canada land claims based on aboriginal rights were only recently invented. The
Indigenous peoples had never abandoned their claim to aboriginal title; but for a long time such
claims were mistaken for the rhetoric of powerlessness.
Where Indigenous people are asserting land claims, they do so on the basis of their aboriginal
rights as aboriginal peoples. In Canada where judges have since Calder built on the edifice of
the Marshall cases this has given rise to a well-developed theory of aboriginal rights. In Canada
these rights are unique to Indigenous peoples because at the time of the coming of the British
aboriginal peoples were present in self-governing, organized political communities, in use and
occupation of the land.
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In 1967, the Nisga’a nation filed a lawsuit in the Supreme Court of British Columbia. Their claim
was a simple one. They alleged their aboriginal title to the Nass Valley, which they had occupied
for centuries, had never been extinguished.
The chiefs and elders testified. We also presented the evidence of Professor Wilson Duff, an
anthropologist from the University of British Columba and the leading scholar in the province
on northwest coast Indian ideas of aboriginal title, described the concept as understood by the
Indians themselves.
It is not correct to say that the Indians did not own land but only roamed over the face of it and
used it. The patterns of ownership and utilization which they imposed upon the lands and
waters were different from those recognized by our system of law, but were nonetheless
clearly defined and mutually respected. Even if they didn’t subdivide and cultivate the land,
they did recognize ownership of plots used for village sites, fishing places, berry and root
patches, and similar purposes. Even if they didn’t subject the forests to wholesale logging, they
did establish ownership of tracts used for hunting, trapping, and food gathering. Even if they
didn’t sink mine shafts into the mountains, they did own peaks and valley for mountain goat
hunting and as sources of raw materials. Except for barren and inaccessible areas which are not
utilized even today, every part of the province was formerly within the owned and recognized
territory of one or other of the Indian tribes.
The Nisga’a lost at trial and in the British Columbia Court of Appeal. They appealed to the
Supreme Court of Canada.
The chiefs of the Nisga’a villages in the Nass Valley, together with village elders wearing their
traditional sashes, travelled to Ottawa for the hearing in November 1971. Seven judges of the
Supreme Court of Canada sat on the case. The argument of the appeal took five days. The
judges reserved their decision for fourteen months. In February 1973 when the Court handed
down its judgement, Canada’s highest court had unequivocally affirmed the concept of
aboriginal title.6 Mr. Justice Judson, writing for three judges, in describing the nature of Indian
title, concluded:
“The fact that when the settlers came the Indians were there, organized in societies and
occupying the land as their forefather had done for centuries. This is what Indian title
means … What they are asserting in this action is that they had a right to continue to live
on their lands as their forefather had lived and that this right has never been lawfully
extinguished.”
6

Calder v. A.G. B.C. [1973] S.C.R. 313
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Mr. Justice Judson went on to hold that the pre-Confederation enactments of the old Colony of
British Columbia had effectively extinguished the aboriginal title of the Nisga’a Indians, before
British Columbia entered Confederation in 1867, but he had no doubt that aboriginal title had
always been recognized under the common law.
Mr. Justice Emmett Hall, writing for the three judges, was prepared to uphold the Nisga’a claim.
He urged that that the courts should adopt a contemporary view and not be bound by past and
mistaken notions about Indians and Indian culture. This required an understanding of the place
of Indian history in Canadian history. He suggested that the B.C. Court of Appeal, which had
asserted that the [Nisga’a] were at the time of settlement “a very primitive people with few of
the institutions of civilized society, and none at all of our notions private property,” had
assessed Indian culture by the same standards that the Europeans applied to the Indians of
North America two or more centuries before. Mr. Justice Hall rejected this approach. He said:
“The assessment and interpretation of the historical documents and enactments
tendered in evidence must be approached in the light of present-day research
and knowledge disregarding ancient concepts formulated when understanding of
the customs and culture of our original people was rudimentary and incomplete
ad when they were thought to be wholly without cohesion, law or culture, in
effect a subhuman species.”
Mr. Justice Hall concluded that the Nisga’a had their own concept of aboriginal title before the
coming of the Europeans and were entitled to assert it today. He said:
“What emerges from the … evidence is that the [Nisga’a] in fact are and were from time
immemorial a distinctive cultural entity with concepts of ownership indigenous to their
culture and capable of articulation under the common law….”
The decision catapulted the question of aboriginal title into the political arena. On 8 August
1973, the federal government announced that it intended to settle aboriginal land claims in all
parts of Canada where no treaties had yet been made. Mr. Justice Hall’s judgement had
become – and remains – the basis for the assertion of Indigenous land claims throughout
Canada: see Honourable G.V. La Forest, “Reminiscences of Aboriginal Rights at the Time of the
Calder Case and its Aftermath,” Let Right Be Done, UBC Press, 2007.
Calder brought about a fundamental change in Canadian policy. That same year Canada
established a comprehensive land claims policy. As a result negotiated settlements have been
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reached beginning in 1975 with the Cree and the Inuit of Quebec, extending to include
Canada’s three northern territories, and now into British Columbia. These modern treaties
cover almost one half of the Canadian land mass.7
Canada’s Constitution, adopted 19 April 1982, contains in S.35 a guarantee of Indigenous
people’s rights: “The existing aboriginal rights and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.” This provision is binding not only on the federal
government but also on the provinces. The Supreme Court has, relying on S.35, in a series of
important judgements, elaborated the rights and title of Indigenous peoples in Canada.
One of the critical intersections where Indigenous rights and title are implicated is over
questions of land use.
During 1975 and 1976 I conducted hearings in northern Canada to examine a proposal to build
a gas pipeline and energy corrido from Alaska into Northern Canada and along the Mackenzie
Valley from the Arctic Ocean to the mid-continent. I had been appointed to do so by the federal
government. The Mackenzie Valley Pipeline Inquiry took me to every village, town and
settlement in Canada’s western Arctic. Government and industry wanted to build the pipeline.
Indigenous people of the region – Indians, Métis and Inuit – opposed the pipeline. They wanted
a settlement of their land claims first, to preserve their hunting, fishing and trapping economy,
and to secure their land base. They also wanted to secure their right to a measure of selfgovernment.
The pipeline project itself was remarkable. Canadian Arctic Gas Pipeline Limited (Arctic Gas), a
consortium of twenty-seven Canadian and American companies, had proposed construction of
a gas pipeline some 2,600 miles (3860 km) long from Prudhoe Bay, Alaska, across the Northern
Yukon, then south from the Mackenzie River delta to mid-continent, to carry natural gas from
Prudhoe Bay and the Mackenzie Delta to Alberta and then to metropolitan centers in Canada
and the U.S. It was understood that the pipeline project was to be a precursor of an energy
corridor, which would include an oil pipeline in due course.
But all of this took place against a background of rising Indigenous consciousness and the
emergence of the land claims movement. The villages along the proposed route of the pipeline
were indigenous villages, Inuvialuit, Dene and Métis. They still depended in some measure on
hunting, fishing and trapping. Government had always tended to diminish the importance of
these activities, of living off the land. Industry joined in: if subsistence was dying, if it was an
anachronism, then all the more reason for large-scale frontier development. The object was to
7

The Nisga’a Treaty itself was signed in 2000.

56 | P a g e

CONFERENCE PRESENTATIONS
“Indigenous Peoples’ Rights and Title: An Issue for Our Time” - Thomas R. Berger, Q.C., O.C., O.B.C.

bring Indigenous people into the market economy. So government and industry believed that
the nation needed the pipeline and that the best hope of northern Indigenous peoples lay in
construction of the pipeline. Indigenous leaders were saying, however, that land claims must
be settled before the pipeline was built. Many Canadians thought, on the other hand, that not
to go ahead with the pipeline until Indigenous peoples claims were settled would enable them,
in the phrase popular at the time, “to hold the country to ransom.” It was a conflict between
two cultures, between two quite distinct ideas of progress for the North.
The Mackenzie Valley Pipeline Inquiry was to be unique in the Canadian experience. For the
first time, we were to try to determine the impact of a large-scale frontier project before and
not after the fact. It was to be the means by which the nation examined the issues of energy,
environment, and the rights of Indigenous peoples, all in the context of the future of the North.
It was my view that the Inquiry could only be useful if we had a level playing field. The
proponents of the pipeline were ready for the Inquiry. But the people affected– mainly the
Indigenous people, the Dene, the Inuvialuit and the Métis – had to have time and money to
participate.
On my recommendation, funding was provided by the Government of Canada to the
Indigenous people’s organizations, the environmental groups, and northern municipalities, to
enable them to participate in the hearings on an equal footing (so far as that might be possible)
with the pipeline companies - to enable them to support, challenge, or seek to modify the
project.
Formal hearings were held at Yellowknife, the capital of the Northwest Territories, where
expert witnesses for all parties could be heard and cross-examined, and where the proceedings
would, in some ways, resemble a trial in a courtroom. It was at Yellowknife that we heard the
evidence of approximately 300 experts: the scientists, the engineers, the biologists, the
anthropologists, the economists - the people who had studied northern conditions and
northern peoples.
At the same time, community hearings were held in each city and town, settlement and village
in the Mackenzie Valley, the Mackenzie Delta and the Northern Yukon. The idea was to take the
Inquiry to the people. I travelled throughout the Mackenzie Valley and Canada’s Western Arctic
for twenty-one months. I slept in tents and log cabins, on schoolroom floors and, of course, in
more ordinary accommodations. I travelled mostly by small chartered aircraft, occasionally by
freighter canoe, from one village to another. At these hearings, local people were given the
opportunity to speak in their own languages and in their own way. The Dene spoke four
different languages, the Inuvialuit spoke Inuktituk. I wanted the people in the communities to
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feel free to tell me what their experience led them to believe the impact of a pipeline and an
energy corridor would be. More than 1000 people, mainly Indigenous, testified at the
community hearings.
The most important contribution of the community hearings was, I think, the insight it gave us
into the true nature of Indigenous claims. No academic treatise or discussion, or formal
presentation of the claims of Indigenous people by the Indigenous organizations and their
leaders, could offer as compelling and vivid a picture of the goals and aspirations of Indigenous
people as their own testimony. In no other way could we have discovered the depth of feeling
regarding past wrongs and future hopes, and the determination of Indigenous people to assert
their collective identity in years to come.8
The emphasis in these land claims, indeed, since the modern land claims era began in 1975,
with the James Bay and Northern Quebec Agreement, has been on achieving a land base, that
is, ownership of surface and subsurface resources, protection for traditional hunting, trapping
and fishing rights and funding for economic development.
In my report, which I completed in 1977, “Northern Frontier, Northern Homeland”, I
recommended that the land claims of the Dene, the Inuvialuit and the Métis had to be settled
and measures taken to protect the environment before a Mackenzie Valley gas pipeline should
be built. The Government of Canada adopted those recommendations. It led to land claims
negotiations throughout the valley. The land claims settlements there have made the Dene,
the Inuvialuit and the Métis owners of hundreds of thousands of hectares of surface resources
and subsurface resources. Moreover, the Dene and the Inuvialuit have led the way, in those
land claims agreements, in protecting the environment.
In 1984, the Inuvialuit provided in their land claims agreement for the establishment of Ivavik
National Park on the Arctic coast of the Yukon. The Gwich’in (a Dene people), in their land
claims agreement in 1995, provided for the establishment of the contiguous Vuntut National
Park. Together these parks protect the calving grounds and the winter range of the Porcupine
caribou herd, the staging grounds of 500,000 snow geese, as well as, wolves, grizzlies and other
species.
Now you may think this is ancient history. But in Canada the Inquiry, though it occurred forty
years ago, is still regarded as a landmark, as a model for the consideration of the study of the
8

Virtually all of these features of the inquiry were innovations – preliminary hearings, an orderly process for
exchange of research, funding for interveners, community hearings as well as formal hearings, a report written not
only for government but also for those affected and citizens generally.
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potential impact of major projects in rural, wilderness or frontier areas.9 Moreover, the United
Nations Declaration on the Rights of Indigenous Peoples, adopted by the General Assembly on
September 13, 2007, endorsed by Canada on November 12, 2010, includes provision, in Article
32(2) for obtaining from Indigenous Peoples, “their free and informed consent” prior to the
approval of any project affecting their lands or territories and other resources, particularly in
connection with the development, utilization and exploitation of mineral, water or other
resources.
This represents an international consensus. Even though it was described by Canada, in
endorsing it, as an “aspirational” document, there can be no doubt that the Supreme Court of
Canada will proceed on the footing that, though such accords are not binding, Canadian
legislation is presumed to respect the values and principles of international law, customary and
conventional, e.g. see Baker v. Minister of Citizenship and Immigration (1999) 174 D.L.R. (4th)
193, L’Heureux-Dubé J. at paragraph 70.
So I suggest that the Mackenzie Valley Pipeline Inquiry may be useful even today in pointing the
way to a means of implementing Article 32(2).
At bottom the question of Indigenous peoples’ rights and title is a question of human rights.
Political theories designed for Europe will not be complete in the New World until they provide
a place for the rights of Indigenous collectivities. This is the point: in 1550 Las Casas said, “All
the peoples of the world are men.” In 1987 Pope John Paul II said, speaking to Canada’s
Indigenous peoples at Fort Simpson in the Northwest Territories, “You are entitled to take your
rightful place among the peoples of the earth.”
Indigenous peoples believe that their future lies in the assertion of their own common identity
and the defence of their own common interests.
Indigenous peoples’ land claims are not ancient, forgotten and specious, but current and
contemporary.
This is still the age of discovery, a discovery of the true meaning of the history of the New
World and of the Indigenous peoples’ rightful place in that world. This is a discovery to be made
in our own time, should we choose it – the second discovery of America.

9

It is currently the subject of a travelling exhibit, which has visited 40 schools, universities, galleries and museums
across Canada, and is now invading the U.S. The exhibit is presently at the Centre of Southwest Studies, Fort Lewis
College, Durango, Colorado.
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ADDRESS ON BEHALF OF THE RIGHT HONOURABLE SIR DENNIS BYRON,
PRESIDENT OF THE CARIBBEAN COURT OF JUSTICE
Delivered by
HONOURABLE JUSTICE ADRIAN SAUNDERS,
JUDGE OF THE CARIBBEAN COURT OF JUSTICE

Participating in this conference brings to mind the first occasion the CCJ visited this beautiful
country in 2008. It was on that occasion that I first heard the wonderful music of Andy Palacio. I
was immediately struck when I heard on radio, or was it TV, this captivating song – Watina. But
what language were they singing in? And where did this music come from? I couldn’t get the
music out of my head. I made inquiries and learned about Andy. A Belizean friend gave me a
copy of the CD that had been released the year before. I still treasure it. Not just because of the
quality of the musicianship, but also because, as a Vincentian, I naturally feel a kinship with the
Garifuna. One of the songs on that amazing album speaks of Yurumein i.e. the Garifuna name
for St Vincent. The same song also exalts the memory of Chatoyer. Joseph Chatoyer was not
only the leader of the Garifuna nation immediately before their brutal and forced exile first to
Baliceaux and then to Central America; Chatoyer is also a national hero, to date in fact, the only
individual named as a national hero of St Vincent and the Grenadines.
This morning I wish to address briefly a few disparate aspects of justice and Indigenous people.
But first it is important that I should enter all my caveats. Any opinions I express here are solely
mine. I deliver this address in my personal capacity and my views do not represent any policy
position of the CCJ. There has been, and I believe there still is pending, litigation before the
Courts of Belize between the Maya and the Government of Belize. Counsel and the parties on
either side of this litigation would be ill advised to think that any viewpoint I express might
suggest how I might rule on any issue that could conceivably arise in that litigation. I make a
distinction between an address such as this and a judgment I give or concur in. One is an
academic exercise. The other is a considered opinion made after hearing evidence and legal
arguments.
The consequence of exile, displacement, conquest and separation from one’s customary way of
life has invariably been discrimination, a disproportionately high incidence of poverty among
the affected population and their unequal access to the basic necessities of life. The best
antidote to such marginalisation is not welfare, it’s not government programmes to assist the
people. It is justice! The greatest need of people who are marginalised is for justice. The worth
and dignity of indigenous people can only be assured through the protection of their individual
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and collective rights. This in turn requires an appreciation that their current needs and
aspirations for the future may differ from those of the mainstream population. My central
thesis is that the best way to engage with the indigenous people of the region is to understand
and acknowledge the injustices they face and have endured; to secure their access to justice; to
enhance their confidence in the integrity of the justice system and to ensure that, not just for
them but for everyone, the wheels of justice run as efficiently and effectively as possible.
Several powerful forces have, in the last quarter century or so, laid a firm foundation for
securing justice for the indigenous. There now exists a sound platform upon which a
commitment to justice for such peoples can be strengthened and realized. Scholars and
intellectuals from among the indigenous people themselves have emerged whose passion and
research have helped to channel and galvanise claims for reparations for indigenous
communities. But more importantly, over the last 3 or 4 decades, international developments
have created good conditions for the pursuit of justice for indigenous peoples.
In the first place, there has been remarkable progress in the field of international human rights
law and how that law is applied. The old paradigm of international law as a body of law
conferring rights only upon states has given way to the individualisation of access for the
protection of human rights. Individuals and groups of individuals may now complain to regional
and international bodies that have been established and are devoted to securing and protecting
human rights. And I pause here to note that our CARICOM region has produced several jurists
who have served in such human rights bodies at the very highest levels. Over the last 6 years,
for example, we have had two outstanding Presidents of the Inter-American Commission on
Human Rights in the persons respectively of Ms Tracy Robinson and Professor Rose-Marie
Antoine. Judge Margaret Macaulay of Jamaica has also been a judge of the Inter-American
Court of Human Rights. And further afield, Judge Patrick Robinson and Sir Dennis Byron have
distinguished themselves as Presidents of UN Tribunals trying gross violations of human rights
committed in the former Yugoslavia and Rwanda respectively.
A second plank in the platform that has been laid to assure justice for the indigenous people is
the fact that the international community has begun to give far more serious attention to the
plight of such populations and the measures of reparative justice to which they are entitled. As
is noted by one international expert,10 “in a span of only 3 decades – after nearly 5 centuries of
prevarication – the attitude of international law with respect to indigenous peoples has been
reversed, from the ‘assimilationist’ approach … to the ‘solidaristic’ one”.

10

Lenzerini, Reparations for Indigenous Peoples, OUP, 2008 at p19
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The Declaration on the Rights of Indigenous Peoples, adopted by the UN General Assembly in
September 2007, seeks to enshrine the rights that “constitute the minimum standards for the
survival, dignity and well-being of the indigenous peoples of the world.” The Declaration affirms
that indigenous peoples are equal to all other peoples, that they contribute to the diversity and
richness of civilizations and cultures and that they have suffered from historic injustices
including the dispossession of their lands and resources. The Declaration recognises the urgent
need to respect and promote the inherent rights of indigenous peoples and it stresses that
control by indigenous peoples over developments affecting them and their lands and
resources will enable them to maintain and strengthen their institutions, cultures and
traditions, and to promote their development in accordance with their aspirations and needs.
The Declaration urges states to comply with and effectively implement all their obligations
as they apply to indigenous peoples in consultation and cooperation with the peoples
concerned.
Given this more favourable international climate for engaging in the pursuit of justice the
indigenous people themselves are vigorously renewing their just claims and finding ways to
make optimum use of what access is available to advance and protect their interests. On
December 3, 1996, the Maya in Belize filed a motion for constitutional redress in the Supreme
Court of Belize.11 They sought a court order declaring the existence and nature of Maya
interests in certain lands and resources and the status of those interests as rights protected
under the Constitution.
In August, 1998 a petition was presented by the Maya to the Inter-American Commission of
Human Rights (the "Commission”) alleging that the State was responsible for violating rights,
under the American Declaration of the Rights and Duties of Man, that the Maya claimed over
certain lands and natural resources in the Toledo District. Although in 2000 the parties did enter
into what was called “the Ten-Point Agreement”, in which, inter alia, the Government
recognized that the Maya People had “rights to lands and resources in southern Belize based on
their longstanding use and occupation”, the Inter-American Commission considered it
appropriate to proceed with the Petition and to publish their Report. In that Report the
Commission concluded that the State had violated the Mayans’ right to property enshrined in
Article XXIII of the American Declaration, and the right to equality enshrined in Article II
because the Government had failed to take effective measures to delimit, demarcate, and
officially recognize Mayan communal property right to the lands that the Maya have
traditionally occupied and used, and by granting logging and oil concessions to third parties,
11

Toledo Maya Cultural Council, Toledo Alcaldes Association et al v Attorney General, Unreported, Action No. 510,
November 29, 1996 (SC Bze)
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without consultations with the Maya people. The Commission also commented on the delay in
the progression of the domestic proceedings.
Based upon these findings, the Commission recommended that the State provide the Maya
with an effective remedy that would include recognizing their property rights to the lands that
they have traditionally occupied and used. The State was also encouraged to delimit,
demarcate and title the territory in which these communal property rights exist. The
Commission also recommended that the State abstain from any acts that might affect the
existence, value, use or enjoyment of the property used by the Maya people until their territory
is properly delimited, demarcated and titled.
In 2001, the Belize National Assembly amended this country’s Constitution to include in its
Preamble the requirement that the State adopt policies “which protect the identity, dignity and
social and cultural values of Belizeans, including Belize’s indigenous peoples”. This was a
welcome development that constitutionalised the case of the Maya in their domestic litigation.
Similarly, Guyana’s National Assembly has also amended that country’s Constitution to
acknowledge the right of the native peoples “as citizens, to land and security and to their
promulgation of policies for their community.” A new Article of the Guyana Constitution, Art
149G, gives Guyana’s indigenous peoples the right to the “protection, preservation and
promulgation of their languages, cultural heritage and way of life”. An Indigenous Peoples
Commission has also been established in Guyana to “enhance the status of indigenous people
and to respond to their legitimate demands.”
These alterations to domestic CARICOM Constitutions accommodate just resolutions of the
complaints of indigenous peoples. Cases brought by them can now more easily be tested
against the fundamental law of the country12
and, just last year, one such case from Belize reached all the way up to the CCJ where it was for
the most part settled by an order made by the CCJ with the consent of both parties. Indeed, it is
more accurate to state that, commendably, the parties agreed an Order and the CCJ gave its
blessings to what everyone considered to be a just platform for resolution of the main issues in
dispute.
In that court order it was agreed that Maya customary land tenure exists in the Maya villages in
the Toledo District and gave rise to collective and individual property rights within the meaning
of the Belize Constitution. The precise scope and extent of Maya customary land tenure are
12

See for example Thomas and Arau Village Council v Attorney General of Guyana, GY 2009 HC 7 (CARILAW)
April 30, 2009(HC Guy)
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matters that must now be identified and codified by the laws of Belize. At any rate, the
Government of Belize undertook to adopt affirmative measures to identify and protect the
rights of the Maya. Until these measures are created, the Government further undertook to
abstain from and to deter acts that might adversely affect the value, use or enjoyment of the
lands that are used and occupied by the Maya villages. The consent order was careful to
indicate that the constitutional authority of the Government over all lands in Belize was not to
be affected by the terms of the order.
As we stated in our judgment, the Consent Order represented a historic settlement for which
both sides are to be enthusiastically commended. The undertakings of the Government to
engage in the agreed consultations, to develop the appropriate legal mechanisms, and to cease
and abstain from measures that adversely affect Maya land interests are all of deep
significance. In the words of the judgment, the parties mutually recognize and have given legal
and constitutional effect to “the umbilical relationship between the Maya people of
southern Belize and the land and its resources that have long provided physical and
spiritual sustenance to them and their forebears”.
The single issue that the parties could not resolve was whether the Government had breached
any constitutional rights of the Maya and, if so, whether and to what extent if at all, the Maya
were entitled to monetary damages. On the first issue, the court recognised the past
statements of government intent to bring the legal regime on property rights, inherited
from the pre-independence colonial system, into conformity with the Constitution of Belize.
However, the CCJ had little hesitation finding that The Maya’s right to protection of the law had
been breached. The past statements of intent of the Government had not been matched with
sufficient positive measures.
On the second issue as to money damages, the court noted that an award of monetary
compensation is not the invariable relief for a breach of constitutional rights. The court
nevertheless thought it appropriate to order that the Government of Belize establish a fund of
BZ$300,000.00 as a first step towards compliance with its undertaking to protect Maya
customary land tenure. In so doing, the court took into account that the Government of Belize
will be required to engage in considerable expense in order to meet all its obligations under the
Consent Order.
In the course of the judgment, the court underscored some important observations on the rule
of law and the right of every citizen to the protection of the law. The court noted, for example,
that the right to protection of the law may, in appropriate cases, require the relevant organs of
the State to take positive action in order to secure and ensure the enjoyment of basic
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constitutional rights. In appropriate cases, the action or failure of the State may result in a
breach of the right to protection of the law. The court held that the right to protection of the
law encompasses the international obligations of the State to recognize and protect the rights
of indigenous people and to honour international commitments.
The consent entered into between the Maya and the Government of Belize before the CCJ and
the orders made by the CCJ represent the close of one chapter. But it also marks the beginning
of another step in a long and difficult process of ensuring justice for the Maya in the context of
the State’s responsibility to look after all the people of Belize. This new chapter will naturally
entail more struggle and compromise, reasonableness and sensitivity on all sides. Reparative
justice for indigenous peoples must be made to be consistent with and fully accommodated by
the fundamental law i.e. the Constitution. The State should also ensure that within any selfgoverning indigenous communities there are no internal human rights transgressions taking
place and that, for example, women and vulnerable persons living within these communities
also have full access to justice.
Earlier I began by noting that the consequence of exile, displacement, conquest and separation
from one’s customary way of life has invariably been discrimination, a disproportionately high
incidence of poverty among the affected population and their unequal access to the basic
necessities of life. In countries like Belize, Suriname, Dominica, or Guyana, “the affected
population”, comprised as it is of the descendants of slaves, indentured servants and native
peoples, may actually constitute, not a minority, but the vast majority of the people. It’s a
thought worth contemplating.
I end as I began; by evoking another memory I have of that 2008 visit of the CCJ to Belize. We
came in two batches, on consecutive days. I was in the second batch. The receptionist who
checked the members of the first batch into the hotel was a Garifuna young lady. She was an
amiable, talkative, helpful lady and on the day the first batch arrived at the hotel she got to
chatting with them. Quite by chance, as I later learned, she discovered from a staff member
that one of the judges of the CCJ was from St Vincent and the Grenadines. Immediately she
became excited, agitated. Where is he, she asked? Show me which one? I want to meet him,
NOW!!! They told her that I wasn’t yet in Belize and that I was coming in the next day. That day
was her day off. She could have waited and met me on the day after that but she chose instead
to turn up at the hotel on her off day, not to work but to seek out and greet the judge from
Yurumein. As I checked in that day she was waiting. I was pointed out to her and she embraced
me like a long lost brother.
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I have heard stories like this before. Other Vincentians have told me that they have similarly
been warmly embraced by members of the Garifuna community of Belize. It is something on
which I have often reflected. The Garifuna still today regard Vincentians and St Vincent and the
Grenadines with this mixture of awe and nostalgia. They are the descendants of those who
were uprooted and exiled. We, my fellow Vincentians and I, are the descendants of those who
fell under the yolk of the British marauders who exiled them. As Andy’s music so powerfully
reminds me, the uprooted and the marooned share and celebrate alike a common ancestral
home, a common anti-colonial hero.
It is for social anthropologists, not judges like myself, to deconstruct and explain fully this
kinship, this nostalgia, the Garifuna continue to have even after 220 years. The descendants of
the slaves who arrived in the Caribbean in the 19th century, before that odious trade was
declared illegal, have no knowledge of which African country their ancestors came from. It
would be interesting to analyse the precise reasons why the Garifuna have been able to go
further and keep alive their language, their history and so many aspects of their native culture.
Finally, I cannot close without expressing the view that the mere presence of such a rich and
diverse representation from indigenous communities here today already assures the success of
this conference. On behalf of Sir Dennis Byron, President of the CCJ, we express our profound
gratitude to Professor Newton, the IMPACT project and Global Affairs Canada for
conceptualising, funding and organising it and I look forward to the discussions that will take
place over the coming days.
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DEVELOPMENTS ON ABORIGINAL TITLE
Professor Kent McNeil
Osgoode Hall Law School
Toronto, Canada

I would like to thank the organizers of this conference, especially Dr. Arif Bulkan and Professor
Velma Newton, for inviting me to speak and welcoming me to Belize.
Hon. Justice Thomas Berger has made my task much easier by presenting the philosophical and
legal underpinnings for Indigenous land rights, and providing an introduction to the
development of the doctrine of Aboriginal title in Canada.
I am going to try to fill in some of the detail by drawing a composite picture of Indigenous rights
in the four common law jurisdictions that I am familiar with, namely Canada, the United States,
Australia, and New Zealand.
I will also talk about the important 2014 decision in Tsilhqot’in Nation v. British Columbia,13
where the Supreme Court of Canada issued a declaration of Aboriginal title for the very first
time.
At the outset, I would like to emphasize that Indigenous rights are not just rights to lands and
resources – they include rights in relation to Indigenous law and governance authority.
I am going to address three main issues:
1. The source and proof of Indigenous rights;
2. The content of Indigenous rights; and
3. Extinguishment and infringement of Indigenous rights.
1.

The Source and Proof of Indigenous Rights

Source and proof are so intimately linked that they can be conveniently addressed together.

13

[2014] 2 S.C.R. 257.
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In all four of the common law jurisdictions I am considering, Indigenous rights arise from
occupation and use of land, usually at the time the British Crown acquired sovereignty (though
the timeframe is different in United States – I’ll come back to that).
As Justice Judson of the Supreme Court of Canada stated in 1973 in the Calder case, already
referred to in Tom Berger’s talk, “when the settlers came, the Indians were there, organized in
societies and occupying the land as their forefathers had done for centuries. This is what Indian
title means…”.
This is consistent with the approach taken by the U.S. Supreme Court, going all the way back to
Chief Justice Marshall’s seminal decision in Johnson v. M’Intosh14 in 1823.
This approach was affirmed in 1941 by Justice William O. Douglas of the U.S. Supreme Court in
United States v. Santa Fe Pacific Railroad,15 and has been applied in numerous decisions of the
U.S. Court of Claims in cases on appeal from the Indian Claims Commission.16
The same approach, based on occupation and use, was applied by the High Court of Australia in
Mabo v. Queensland17 in 1992, and more recently by the New Zealand Court of Appeal in
Attorney-General v. Ngati Apa.18
However, the law in these four jurisdiction diverges somewhat on two questions, specifically:
(1) What does occupation mean? and (2) What is the relevance of Indigenous law?
In the United States, occupation refers to occupation of territory rather than land. In the Santa
Fe Pacific Railroad case, for example, Justice Douglas said that Indian title existed over lands
that constituted the “definable territory” of the claimant tribe.19
This has meant that, as decided by the U.S. Supreme Court in Worcester v. Georgia20 in 1832,
the Indian nations’ rights to the territories in their exclusive occupation include property rights
– title to land – and governmental authority, sometimes described as residual sovereignty.

21 U.S. (8 Wheat.) 543 (1823).
314 U.S. 339 (1941).
16 See Michael J. Kaplan, “Proof and Extinguishment of Aboriginal Title to Indian Lands” (2003) LEXSEE 41
American Law Reports Federal 425.
17 (1992) 175 C.L.R. 1.
18 [2003] 3 N.Z.L.R. 643 (C.A.).
19 United States v. Santa Fe Pacific Railroad, above note 3 at 345.
20 31 U.S. (6 Pet.) 515 (1832).
14
15
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So in the United States, Indian title and tribal sovereignty can be established by proof that an
Indian nation was in exclusive occupation of a “definable territory” for a long time – occupation
which could have originated after the territory became part of the United States.
There is no requirement in the United States that the occupation be in accordance with the laws
of the Indian nation – this is simply assumed because it is obvious that every Indian nation must
have had laws in relation to lands and other matters.21
So proof of Indigenous law is not necessary to establish Indian title and tribal sovereignty in the
United States.
The adequacy of occupation is assessed in a culturally-appropriate way, taking into account the
claimant nation’s way of life.
As Justice Baldwin stated in 1835 in Mitchel v. United States, Indian occupation “was considered
with reference to their habits and modes of life; their hunting-grounds were as much in their
actual possession as the cleared fields of the whites”.22
Likewise in Canada, the source of Aboriginal title is exclusive occupation of land, though the
occupation has to be established at the time of Crown assertion of sovereignty.
Prior to the Supreme Court’s 2014 decision in Tsilhqot’in Nation, it was not clear whether
Aboriginal title had to be proven in relation to specific sites, such as villages and fishing places,
or could be claimed and proven on a territorial basis over a larger area.
In her unanimous judgment, Chief Justice McLachlin adopted the territorial approach and
applied it to declare Aboriginal title over a large area where the trial judge had found the
Tsilhqot’in to be in exclusive occupation through their presence on the land and their use of it
for hunting, fishing, and gathering natural resources.
Evidence of Tsilhqot’in law had also been presented at trial to demonstrate their control over
the land, and the Supreme Court relied on this as well in concluding that their occupation was
exclusive.

21
22

This was acknowledged by Marshall C.J. in Johnson v. M’Intosh, above note 2.
34 U.S. (9 Pet.) 711 at 746 (1835).
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However, although proof of Indigenous law in relation to land can be used to help prove
exclusive occupation, as was held by Chief Justice Lamer in the Delgamuukw case in 1997,23
Aboriginal title in Canada does not depend on Indigenous law.
While accepting the territorial approach to Aboriginal title in Tsilhqot’in Nation, Chief Justice
McLachlin did not acknowledge the residual sovereignty of the Indian nations in the way the
U.S. Supreme Court has done ever since the decisions of Chief Justice Marshall in the 1820s and
1830s.
However, the Supreme Court held in the Delgamuukw case that Aboriginal title is communal
and that the title-holding community has decision-making authority over their lands.
In Campbell v. British Columbia,24 Justice Williamson of the B.C. Supreme Court held that this
authority must be governmental in nature because a political structure is necessary for
communal decisions to be made.
But while accepting that Aboriginal title-holders have the authority to manage their lands, Chief
Justice McLachlin did not decide in Tsilhqot’in Nation that this authority is governmental.
In New Zealand, in the leading case of Attorney-General v. Ngati Apa the Court of Appeal held
in 2003 that the Maori had Aboriginal title to any lands occupied by them in accordance with
Maori customs and usages at the time of Crown acquisition of sovereignty in 1840.
Maori customs include Maori law, though as long as lands were being exclusively used by the
Maori in 1840, it seems that they would have title, without having to establish that title as a
matter of Maori law.
This can be contrasted with the situation in Australia, which is the real outlier among these four
common law jurisdictions.
Apart from statute, there was no acknowledgement that the Indigenous peoples of Australia
had any legal rights to the lands they traditionally occupied until the High Court’s momentous
decision in Mabo v. Queensland25 in 1992.

Delgamuukw v. British Columbia, [1997] 3 S.C.R 1010 at paras. 102, 148, 157.
[2000] 4 C.N.L.R 1 (B.C.S.C.).
25 Above note 5.
23
24
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That decision reversed two centuries of denial by ruling that the Indigenous peoples of Australia
do have native title – as Aboriginal title is called there – to the lands that they occupied in
accordance with their traditional laws and customs at the time of the Crown’s acquisition of
sovereignty.
In the words of Justice Brennan that were incorporated into the Native Title Act 1993 (Cth),
section 223(1), native title “has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the indigenous inhabitants of a
territory.”26
As a result, for the Indigenous peoples of Australia to prove native title they have to show not
only that they were in exclusive occupation of the claimed lands, but also that they had rights
to those lands by virtue of their own laws.27
The stringent test for native title in Australia is out of step with the requirements for Aboriginal
title in the other three common law jurisdictions we have examined.
In addition, it is inconsistent with the common law as developed in England over the centuries,
whereby a person who is in exclusive occupation of land has title by virtue of that occupation as
against anyone who cannot prove a better title, including the Crown.28
I now want to turn to the second issue to be discussed – the content of Aboriginal title.
2.

The Content of Aboriginal Title

In the United States, Aboriginal or Indian title is an all-encompassing right, entitling the titleholding nation to exclusive possession and use of the land and the benefit of the natural
resources on and under it, including standing timber and minerals.29
As mentioned earlier, the territorial nature of this title means that it includes governmental
authority.30

Ibid. at 58.
See Members of the Yorta Yorta Community v. Victoria, (2002) 214 C.L.R. 422.
28 For detailed discussion, see Kent McNeil, Common Law Aboriginal Title (Oxford: Clarendon Press, 1989).
29 See United States v. Shoshone Tribe, 304 U.S. 111 at 115-18 (1938); United States v. Klamath and Moadoc
Tribes, 304 U.S. 119 at 122-23 (1938); Otoe and Missouria Tribe v. United States, 131 F. Supp. 265 at 290-91
(1955), cert. denied 350 U.S. 848 (1955); United States v. Northern Paiute Nation, 393 F. 2d 786 at 796 (1968);
United States ex rel Chunie v. Ringrose, 788 F. 2d 638 at 642 (1986).
26
27
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In Canada, Aboriginal title is also a right to exclusive possession and use of the land, including
surface and subsurface resources, for whatever purposes the titleholders choose.31
Because Aboriginal title is a complete beneficial interest, the Crown’s underlying title has no
beneficial content whatsoever.32
However, unlike in the United States, there is an inherent limit on Aboriginal title in Canada –
the lands can’t be used in ways that will substantially deprive future generations of Indigenous
title-holders of the benefit of the land.33
There is thus a sustainability component to Aboriginal title that, in my opinion, it would be well
worth applying to all land in Canada.
Not all land rights in Canada amount to Aboriginal title. There are also more limited, nonexclusive resource-use rights, such as site-specific hunting and fishing rights, that are subject to
a different test for proof.34
In New Zealand, exclusive Maori title is also all-encompassing, though most Maori title lands
were either surrendered to the Crown or converted to Maori fee simple lands in the latter half
of the 19th century.
As in Canada, it is also possible for the Maori to enjoy non-exclusive resource use rights, when
provided for by Maori customs and usages.
Again, Australia is the exception where the content of native title is concerned.
Because native title originates from and is defined by Indigenous laws and customs, the content
of the title depends on those laws and customs.35
See Worcester v. Georgia, above note 8; United State v. Mazurie, 419 U.S.544 at 557 (1975); United States v.
Wheeler, 435 U.S. 313 at 322-23 (1978); Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); United States v.
Lara, 541 U.S. 193 (2004).
31 Delgamuukw v. British Columbia, above note 11 at paras. 116-24; Tsilhqot’in Nation v. British Columbia,
above note 1 at paras. 67, 73.
32 Tsilhqot’in Nation v. British Columbia, above note 1 at paras. 70-71.
33 Delgamuukw v. British Columbia, above note 11 at paras. 125-32; Tsilhqot’in Nation v. British Columbia,
above note 1 at paras. 74-75, 86.
34 The test, established in R. v. Van der Peet, [1997] 2 S.C.R. 507, requires proof that the custom, practice or
tradition on which the Aboriginal right is based was integral to the distinctive culture of the Indigenous
people claiming the right at the time of contact with Europeans.
35 Mabo v. Queensland, above note 5 at 58; Native Title Act, 1993 (Cth), s.223(1).
30
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So if, for example, an Indigenous people had no laws and customs regarding subsurface
resources, their native title would not extend to mineral rights.36
The Australia approach to the content of native title rights involves a strict application of what
is known as the doctrine of continuity.
That doctrine provides that any property rights enjoyed under a pre-existing legal regime
continue after the Crown acquires sovereignty.
However, as applied in Australia, the approach ignores the significance of exclusive occupation,
which as we have seen is the basis for all-encompassing Indigenous land rights in Canada and
the United States.
Finally, in all four jurisdictions there is a restriction on alienation of Indigenous land title. In
Canada, Australia, and New Zealand, it can only be surrendered to the Crown. In the United
States, it can only be surrendered to the U.S. government.

3. Extinguishment and Infringement of Indigenous Rights
The question here is the extent to which Aboriginal title in particular is protected against
extinguishment or infringement.
There are three potential sources of protection: (1) the common law; (2) constitutional
provisions; and (3) statutory provisions.
I am going to leave aside statutory provisions, which are too specific for my overview.
Aboriginal title is a property right, and as such it enjoys the same common law protection as
any property right.
Intruders who enter Aboriginal title land without permission are trespassers, and the Aboriginal
titleholders have the same remedies as other land owners: they can employ self-help to remove
the trespassers, or they can go to court and get an injunction and damages. 37
Western Australia v. Ward (2002) 213 C.L.R. 1.
In Tsilhqot’in Nation, above note 1 at para. 90, Chief Justice McLachlin stated that, “[a]fter Aboriginal title to
land has been established by court declaration or agreement, … [t]he usual remedies that lie for breach of
36
37
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The government, as the upholder of the rule of law, is obliged to use its authority to protect the
property rights of Indigenous peoples.
This also means that the government itself cannot take or infringe these rights unless it has
statutory authority to do so.
Ever since Magna Carta in 1215, property rights have been protected against executive taking or
infringement,38 and this protection extended to Indigenous property rights when overseas
territories were colonized by the Crown.39
However, the common law does not protect property rights against legislative taking or
infringement.
Legislatures acting within their constitutional authority can enact statutes that authorize the
taking or infringement of property rights, as long as the intention to do so is clearly and plainly
expressed in the legislation.40
Expropriation statutes, permitting the taking of private property for public purposes, are
examples.
But payment of compensation is required, unless expressly denied by the statute.41
Although the common law does not protect property rights against legislative taking and
infringement, constitutions do provide such protection in some jurisdictions.
I understand that Belize is one of these jurisdictions.

interests in land are available”. She was referring there to remedies against the Crown, but a fortiori the usual
remedies against third parties would also be available.
38 See Attorney-General v. De Keyser's Royal Hotel, [1920] A.C. 508 at 569 (H.L.); Burmah Oil Co. v. Lord Advocate,
[1965] A.C. 75 (H.L.); A.G. v. Nissan, [1970] A.C. 179 (H.L.).
39 See Amodu Tijani v. Secretary, Southern Nigeria, [1921] 2 A.C. 399 (P.C.); Eshugbayi Eleko v. Government of
Nigeria, [1931] A.C. 662 (P.C.).
40 See Newcastle Breweries Ltd. v. The King, [1920] 1 K.B. 584; Spooner Oils Ltd. v. Turner Valley Gas Conservation
Board, [1933] S.C.R. 629; A.G. Canada v. Hallet & Carey Ltd., [1952] A.C. 427 (P.C.); Colet v. R., [1981] 1 S.C.R. 2 at
10; Clunies-Ross v. The Commonwealth (1984) 155 C.L.R. 193 (H.C. Aust.).
41 See Western Counties Railway Co. v. Windsor and Annapolis Railway Co. (1882), 7 App. Cas. 178 at 188 (P.C.);
Commissioner of Public Works (Cape Colony) v. Logan, [1903] A.C. 355 at 363-64 (P.C.); Central Control Board
(Liquor Traffic) v. Cannon Brewery Co. Ltd., [1919] A.C. 744 at 752 (H.L.); De Keyser's Royal Hotel, above note 26 at
542, 576, 579.
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Of the other four jurisdictions that I am considering, the United States and Australia do have
constitutional provisions protecting property rights generally.
The 5th Amendment of the U.S. Constitution provides that private property shall not “be taken
for public use, without just compensation.”
Now remarkably, the U.S Supreme Court in 1955 in the Tee-Hit-Ton Indians42 case held that
Indian title is not property that is protected by the 5th Amendment.
One justification given was that Indian title is more in the nature of sovereignty, which relates
to the jurisdictional dimension of Indian title that I mentioned earlier.
However, I think the real basis for this decision was political and economic: the Supreme Court
wanted Congress to have discretion to deal with the Indian tribes as it thought best without
being subject to constitutional protections for property.
In Australia, section 51(xxxi) of the Constitution provides that any taking of property by
Parliament has to be on “just terms”, but this provision does not apply to state legislatures and
so has provided little protection to Indigenous land rights.
Aboriginal title and other Aboriginal rights do enjoy significant constitutional protection in
Canada.
In 1982, the Charter of Rights and Freedoms was added to our Constitution, providing
important protections for civil rights.
At the same time, section 35 of the Constitution Act was added. It provides that “[t]he existing
aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and
affirmed.”
A large body of case law has since grown up around section 35, which I don’t have time to even
summarize.
But briefly, the Supreme Court of Canada has held, first of all, that as a consequence of section
35 Aboriginal rights, including title, can no longer be extinguished unilaterally by legislation.43

42
43

Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).
R. v. Van der Peet, above note 22 at para. 28; Mitchell v. MNR, [2001] 1 S.C.R. 911 at para. 11.
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Aboriginal title can only be surrendered with the consent of the Indigenous titleholders, for
example in a modern land claims agreement.
The Supreme Court has nonetheless held that, despite section 35, Aboriginal rights can still be
infringed by legislation, provided that the infringement can be justified by the government on a
strict test.
Briefly, the government must prove that there is a valid legislative objective behind the
legislation, which usually isn’t hard to do.
But that is just the first part of the test. The second part requires the government to prove that
it has respected the Crown’s fiduciary obligations to the Aboriginal people by (1) consulting
with them about the proposed infringement; (2) infringing the right as little as possible; and (3)
paying compensation for the economic impact of the infringement.
I am not aware of any court cases in which the government has succeeded in proving that an
infringement of an Aboriginal right was justified.
So although justifiable infringement is theoretically possible, in reality governments need to
negotiate with Aboriginal rights holders and get their consent to actions that will impact
negatively on their rights.
The most significant development in Aboriginal rights law in Canada in the past 12 years has
been the Supreme Court’s imposition on governments of a duty to consult with Indigenous
peoples, even when their rights have not yet been proven.44
This duty arises when their claimed but unestablished rights could be negatively affected by
government action, such as authorization of resource development, including mining and
harvesting of forests.
As long as the Indigenous people concerned have a credible claim, even though not yet proven
in court, and the government is aware of that claim, consultation has to take place before any
action that would have a potential negative impact on the claimed rights can go ahead.

This duty was first articulated by the Supreme Court of Canada in Haida Nation v. British Columbia, [2004] 3
S.C.R 511, and Taku River v. British Columbia, [2004] 3 S.C.R. 550, and has been applied in numerous decisions
at all levels of courts across the country since then.
44
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While this does not give Indigenous peoples a veto over resource development, it does make
them players and give them considerable clout in negotiating benefits for their communities.
As I have said, this duty to consult is in relation to claimed but unproven rights.
Where rights have been proven, as in the case of the Tsilhqot’in people in British Columbia who
had their Aboriginal title recognized by the Supreme Court a couple of years ago, consent is
almost always going to be required.
As the Supreme Court said in the Tsilhqot’in Nation decision, consent can only be dispensed
with if the government can meet the justifiable infringement test.45
And as I noted earlier, this will rarely be possible.
Moreover, in Tsilhqot’in Nation, the Supreme Court said that, even if justified, infringements
can’t substantially diminish the benefit of the land for future generations.46
So the sustainability restriction on Aboriginal title applies to governments as well as to the
titleholders themselves.
As a result, where Aboriginal title has been established, Canada will almost invariably have to
obtain the “free, prior informed consent” of the Indigenous people concerned before taking
action that might impact on their rights.
This is required both by Canadian law and by the U.N. Declaration on the Rights of Indigenous
Peoples (e.g. Articles 19 and 28).
Conclusion
I think that is a good point to end on. I very much look forward to questions and to discussion
over the next two days.

45
46

Tsilhqot’in Nation, above note 1 at para. 90.
Ibid. at para. 86.
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REGIONAL LAND RIGHTS CLAIMS:
THE MAYA LAND RIGHTS CASE OF SOUTHERN BELIZE
Presented by Ms. Cristina Coc
Spokesperson for the Maya Leaders Alliance

INTRODUCTION
Since time immemorial, the Maya people of Belize have inhabited the Toledo District of
southern Belize and its surrounding regions. The Maya people, like all other indigenous
peoples around the world, maintain a unique connection to land – the land we live on. This
connection entails our lands providing for the social, political, spiritual, and cultural well-being
of our people. In that sense, as a Maya people we farm to provide for our livelihood or using
western language – our food security is land based, we sell the surplus crops to guarantee our
financial security, we gather and collect medicinal plants for our health and we maintain the
integrity of our waters for our continued consumption. Most importantly, our governance
structure as a Maya people, customs, and traditions all center on the land we live on. As a
result, we the Maya people believe that we are the protectors of the land and must protect the
land from the multitude of threats that cause irreparable damage to our forests. The duty to
protect is what has led my people to fight legally to secure our customary land tenure. I will
now begin to describe the Maya Land rights case and how it has evolved over decades.
BACKGROUND
For years, we the Maya people have been struggling tirelessly to secure rights to the lands that
we use and occupy. We have been doing so peacefully and our efforts have been recognized by
both international and domestic courts.
Our Country Belize inherited the legacy of the British, which was one of exploitation of the
virgin forest of southern Belize for log woods. Like the British, over the decades the
government of Belize, through its Ministry of Natural Resources, have granted numerous
concessions for logging on Maya lands. The rural parts of the Toledo District that are most
affected by these historical and ongoing concessions are inhabited primarily by Q’eqchi and
Mopan Maya people, direct descendants of the Maya civilization that flourished throughout
substantial parts of Mexico and Central America hundreds of years prior to European
colonization in the Western Hemisphere.
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After years of trying to negotiate by way of peaceful talks with the Government of Belize, the
Maya were forced to seek a determination from the Courts.
1. The first law suit was filed in 1996. At the Supreme Court of Belize, Maya organizations
initiated an action challenging the granting of logging concessions in an area called the CRFR.
In this lawsuit, we - the Maya asserted our rights over lands and resources that were
included in these logging concessions and sought to have the concessions declared a
violation of our rights.
In our initial pleading in the case, TMCC v. Attorney General of Belize, we highlighted the
largest of the seventeen Concessions at the time, covering over 24,000 acres of pristine
tropical forest, granted to the Malaysian multinational company called Atlantic Industries Ltd.
The largest of the concessions being challenged was issued to another, related Malaysian
company, Toledo Atlantic International Ltd., for logging on over 159,000 acres.
While the threat presented by the logging concessions raised environmental concerns for
everyone, the Maya people of Toledo District were the ones most directly affected by them. The
Maya of Toledo live in 38 villages throughout the District, all of which are either within, or in
close proximity to, the lands over which logging concessions had been granted. Lands around
the villages that are used by the Maya for agricultural and other subsistence purposes, including
hunting and gathering, were included in concession areas.
For us, the issue was not simply one of environmental degradation; it was more
fundamentally one of ownership and Land tenure security over the lands and resources that
we have long depended on. We were directly challenging the government by asserting
property rights over lands and forest resources that the government of Belize had
encumbered and, by attempting to alter the government's course of conduct, to
accommodate our Maya customary Land rights.
We assert our rights on the basis of our historical occupancy and ongoing customary land
tenure. Our Maya Communities assert rights over the collective territory of our customary land
tenure independently of any government grant or specific act of recognition. The 1996 Notice
of Motion for Constitutional Redress sought a declaration that the Maya people "hold rights to
occupy, hunt, fish and otherwise use" specified lands "and that such rights of use and
occupancy... , in accordance with the common law and relevant international law, arise from
and are commensurate with the customary land tenure patterns of the Toledo Maya.,
Moreover, this pleading, sought to establish these rights as protected by Articles 3 and 17 of
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the Belize Constitution which uphold property rights in general terms. This Case of the mid-90’s
went unheard. It was never brought to a hearing.
2. This led our traditional leaders to petition the Inter-American Commission on Human Rights.
In 2001 the Inter-American Commission on Human Rights (IACHR) found, among other things,
that the State of Belize had violated the Maya communities' right to property by not
recognizing their communal property right to their ancestral lands and territories. The
Commission recommended that Belize delimit, demarcate and title the territory through a
free, informed, prior consultation, and to abstain, until then, from any act that might affect
Maya territory.
3. In 2007 and 2010 the Supreme Court of Belize confirmed that under Belizean law, the Maya
hold customary land and resource rights that should not be interfered with unless they provide
prior consent. The government appealed the 2010 Supreme Court judgment and the Court of
Appeals issued its decision in 2013. It affirmed Maya land rights generally in accordance with
the lower court ruling but lifted the injunction against interference with Maya lands. (2007
injunction prohibiting government interference with the land use of two Maya villages, Conejo
and Santa Cruz, is still in effect).
This Court of appeals decision was appealed to the Caribbean Court of Justice. Of interest is
that, shortly after we filed briefs with the CCJ, on January 3, 2015, the Government of Belize
initiated discussions with the Maya parties’ legal counsel to enter into a consent decree and
avoid a hearing on the issue. Given the Governments consistent disregard of our rights, our
leaders advisedly strongly against a settlement outside of court. In fact they insisted that we
finalize this matter before the CCJ. This final decision came on April 22nd , 2015 in Belize City.
At the CCJ most if not all of the issues were settled and entered into a consent decree filed with
the Court.
These Subsequent decisions affirmed the findings of the Commission in its Final Report and
applied, for the very first time by any domestic court, the United Nations Declaration on the
Rights of Indigenous Peoples.
Through the help of many, including the Indigenous Peoples Law and Policy Program at the
University of Arizona College of Law we the Maya people obtained these various judgments
from international institutions, like I mentioned - the Inter-American Commission on Human
Rights, and the domestic courts of Belize , all these times the courts have repeatedly affirmed
Maya Rights- An unbroken chain of decisions acknowledges and recognizes that the Maya
peoples’ occupancy and customary usage of lands we have historically lived on constitute the
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right to property under international law as well as under the Constitution of Belize.
For us the Maya, of greatest significance in the CCJ order are:
•

Maya Customary land tenure exist in southern Belize;

•
Where it exist it gives rise to Maya property rights, in accordance with section 3 & 17 of
the Belize Constitution.
•
Failure of the GOB to recognize and protect Maya property rights is a violation of the
constitutional protection guaranteeing Protection of the Law.
•
The CCJ, held that the nature of the property right is defined by Maya customary laws
and practices.
•
The Supreme Court judgments in Re Maya Land Rights and the CCJ respectively
described the nature of those rights as “title” and a “proprietary right in the land itself."
•
In the course of negotiations leading to the parties’ mutual consent to the CCJ Order,
the government of Belize provided a signed “Statement of GOB’s Commitment” to advance its
obligation under the Order. Paragraph 3 of that Statement of Commitment states that the
“GOB recognizes the exclusive right of each village, subject to law, to control who may take up
residence within the villages’ lands.” Paragraph 4 of that Statement of Commitment states
that the “GOB will promote and protect the right of each Maya village, subject to law,
collectively to manage the use and occupations of its lands, and the resources on those lands,
through Maya modes of governance.”
The CCJ order is of- monumental importance to the Maya people and to Belize. We were and
continue to be encouraged that the outcome was positive and believe that the concessions
made by the government bode well for reconciliation between my people and my
government.
Nevertheless there are Challenges:
•
Despite CCJ Order of April 22, 2015, and the new beginning represented by the
government’s Statement of Commitment, we remain confronted up to present day with the
fact that the States’ actions and attitude have not measurably changed since the events of
2008 that sparked this action, and indeed since the late 1990s when the legal struggle for
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recognition of Maya land rights began. The government of Belize itself, and third parties
authorized by the government, continued to encroach on, and interfere with, land used and
occupied by several Maya villages. The land expropriation without consent in Jalacte, the illegal
logging in Golden Stream, and the encroachment unto the sacred temple of Uxbenka in Santa
Cruz, are examples of current and ongoing violations of the CCJ Order, and other binding court
orders protecting the rights of the Maya villages to their lands and resources.
•
Despite the written commitment from the government recognizing the right of each
Maya village to control who may use land and take up residence within village lands, the
government began making public statements that contradicts its obligations under the CCJ
Order as well as its own written commitment. Soon after the CCJ Order was issued, the
government arrested Maya Leaders in Santa Cruz village for lawfully protecting their property
rights as recognized and affirmed by the CCJ Order.
•
It is important to note that the CCJ Order itself affirmed an earlier judgment of the
Court of Appeal of Belize delivered on October 18, 2013 (Claim No 366 of 2008). In that case,
the learned justices of the Court of Appeal of Belize unambiguously ruled “that Maya customary
land tenure exist [ ] in all the Maya villages in the Toledo Districts [ ] and where it exists, gives
rise to collective and individual property rights within the meaning of sections 3(d) and 17 of
the Belize Constitution.” Santa Cruz was one of the two villages party to the 2007 claim.
•
Despite the judgments of the Supreme court, the Court of Appeals, and the CCJ Order,
and despite the terms of the government’s own Statement of Commitment, since April 22,
2015 Government officials appeared to have taken the position that Maya land rights does not
merit adequate protection, and that such rights does not include the right to determine who
resides in their lands. They have done so publicly, and without having even initiated the
consultations required by the CCJ Order.
•
For instance, the government of Belize, through its agents, the police and armed
forces, failed to respond at all to multiple requests from the village of Santa Cruz for assistance
dealing with interference by a third party, Rupert Myles, with Santa Cruz’s use and occupation
of its village lands. Mr. Myles had settled in Santa
Cruz village lands without permission, in violation of customary law, and built his
house within the well-known prohibited zone at the sacred Maya temple of Uxbenka, an area
where farming or housing activities are strictly prohibited. Mr. Myles, by his actions,
permanently destroyed part of the temple structure.
•

Finally, despite the CCJ Order, the government, through Forestry Department officials
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continue to approve logging activities in Golden Stream village lands by third parties, without
consulting or obtaining the consent of the village. In Fact, just yesterday, our traditional
leaders administered a field expedition to continue to document rampant logging on their
lands despite numerous calls upon those in authority for their intervention and protection
consistent with the CCJ Order. It is important that the government of Belize ensure that its
actions, and those of third parties acting under its authority, fully complies with the spirit and
letters of the CCJ Order, by ceasing all encroachments on land used and occupied by Maya
villages.
•
Still, we are very positive and optimistic about this historic decision which is no doubt
setting precedence in the region. While ruling is encouraging, main emphasis has to be a
paradigm shift for Belize and government to accept what indigenous land rights truly mean,
and to respect that it exists for the Maya of southern Belize
•
The Maya peoples’ tireless efforts and with minimum resources is a huge
accomplishment in the international arena and our fight for land tenure security stands as
example to all other indigenous peoples around the world.
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PANEL DISCUSSION ON REGIONAL DECISIONS ON LAND RIGHTS CLAIMS
Presentation made by Roy Cayetano

[Greeting in Garifuna] I give greetings to the gathering. I want to give thanks to Mother God and
the spirit of the ancestors for this opportunity to share some thoughts with you.
It was mentioned that indigenous people are now mentioned in the Constitution of Belize so I
would like to give a little background to that.
In 1998 or 1999 after a change in government, the new government decided to establish a
Political Reform Commission. Persons were appointed to sit on the Commission, including Mr.
Ernest Castro from the Garifuna Council who represented the indigenous people.
Towards the end of the Commission’s deliberations, Mr. Castro reported to me that the
Commission had decided that indigenous people should not be named in the constitution. I was
president of the National Garifuna Council (NGC) at the time, so I said to him, you cannot allow
that to happen, you have to write a dissenting opinion. I then helped him write the dissenting
opinion which was published as an addendum to the report of the Political Reform Commission.
I was very pleased that that recommendation not to include indigenous people in the preamble
of the Constitution was rejected outright by the government and they chose instead to go with
the dissenting opinion by the indigenous representative Ernesto Castro. From here on when
you read the Constitution and you see it mention the indigenous people, you will know the
story.
The Garifuna people were exiled from St. Vincent in 1797. Some people refer to it as a
“deportation”, but I am a linguist by training and I think words are very important, I therefore
strongly object to the use of the word “deportation” because we had a right to be there, it was
therefore an exile.
We were exiled in 1797 and the records, not left by my ancestors but the settlers records, show
that the Garifuna have been here from at least 1802, five short years after the arrival in Central
America.
The arrival of the Garifuna in Central America was looked to with hope because it was expected
that because of their military prowess they would have been useful as mercenaries in the
defense of the settlement against Spain which attacked in 1798.
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According to the records, the Garifuna defected to the Spaniards in Trujillo. In my opinion, it
was not a question of defecting, it was a question of here were these exiles needing to make a
life in this new land where there was no UNAID or CR or any other such agency, so they had to
survive the best way they could. So here began their dispersal in Central America including
coming over to Belize and moving southwards.
After the threat passed, there were restrictions imposed on the Garifuna People in the
settlement. One example of the restrictions included having to report to the Superintendent if
they were going to be in the settlement for more than 48 hours. As a result of the restrictions,
the Garifuna people did not settle in the settlement at the mouth of the Belize River. If you look
at the map of Belize you will see that the Garifuna communities are all situated south of the
Sibun River, which up to 1859 constituted the southern boundary of the settlement.
In 1859 however, the southern boundary of the settlement was moved to the Sarstoon, but the
Garifuna people were already well established in the coastal areas between the Sibun River and
the Sarstoon Rivers.
Another wave of migration then came from the other direction, Honduras and Guatemala and
the two migration routes met in Barranco where my compadre, Dr. Palacio is chairman today.
So the people established their communities and we can say that the historical evidence
indicates that the Garifuna people were south of the Sibun before Belize. I would imagine that
this would have some implications for their land rights as a people in the coastal areas, but
there were pressures on the people to de-indigenize (referred to by Dr. Palacio), with the
expansion of the settlement to the Sarstoon because the British authorities came with a
vengeance.
A case in point, in 1892 a surveyor was sent to Barranco to survey the village, the residential
layering, and what he did was very interesting. First, he did a plan of the village as he found it,
then he superimposed on that plan his survey. I think that map speaks eloquently to the two
narratives, the narrative of the people’s way of life, how they organized themselves, how they
established their homes, where if someone wanted to build a house, neighbors would often
identify their plots and allow them to build which created in family clusters. So you can look at
the villages and see these are the Cayetanos, these are the Arzuls and so on.
This way of life was not acceptable to the powers that be because they had to impose their will
on the people and in an attempt to replace their narrative, it was interesting to see survey lines
passing through people’s homes, passing through their kitchens and it was like saying you are
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here now, you can stay, but next time you build that is your lot. This half of your house is not on
your lot.
Then of course we had education which aimed originally to facilitate the resettlement of the
settlers’ children, but even after the benefit of education was extended to the natives, the
orientation did not change. Our brightest and our best were chosen to become teachers and
were sent all over the country. Garifuna people would proudly tell you how we educated this
country and they are right, but it was at a very high cost to our people as those who were sent
off were the same ones who otherwise would have been there to facilitate the development of
our communities. The impact of the experience changed them. They were no longer in the
villages as Garifuna young men, but they were there as representatives of an alien culture,
representing the state, representing the church and of course, when they came home for the
holidays people looked up to them and wanted to be like them and so the change, the deindigenization.
We are agrarian people, tied to the land, we can live our culture and our spirituality only if we
have land. So when we become urbanized and lose our link to the land because of urbanization,
it becomes difficult to live according to the principal of “Au bun, amürü nu” [I for you and you
for me], where no Garifuna is a stranger in a Garifuna community.
So if I am growing the plantains and the cassava and catching the fish and I have the coconuts,
my relatives, my cousins, my friends can live with me and I can feed them every day, but if I
have to go to the market because I am now dependent on a wage in order to live, and
everything that I need has to be bought from the market, how long can I feed you? So how can I
live my obligation as Garifuna in the spirit of I for you and you for me? So de-indigenization
lures our people away from that.
Then also, the were restrictions imposed on access to land, some serious restrictions to the
extent that the Garifuna people in Punta Gorda in the 1880s or thereabout, found that the
Confederates and others Europeans were getting preference by Government for land. For
example, a huge piece of land was given to Mr. Cramer which is now called the Cramer Estate.
Also, the Confederates who were given large amounts of land. This therefore meant that there
was a danger that the Garifuna would have found themselves a landless people. So what did
they do? They realized that faced with the tremendous power of the British Colonial
Government, they had no choice but to try and buy some of the land.
If you go to Punta Gorda today, the St. Vincent Block which is not a reservation or a reserve, is
1000 acres of land bought by the Garifuna People. They collected money among themselves, a
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process led by Jose Maria Nunez, so that they could buy the land to ensure that the people
would at least have some land .That is the story of the St. Vincent Block.
Of course, Dr. Palacio’s book “Barranco Continuity and Land,” details the story of how people
manage to resist, and how people manage to keep going in the face of the awesome power of
the colonial government. Now having said that, maybe there are a couple bright spots.
Around the same time that the government that came into power in 1998 entered into the ten
point agreement with the Maya leaders, there was also a memorandum of understanding
signed by the National Garifuna Council and the Government. The 4 th clause reads:
“The GOB shall take measures, in cooperation with the NGC, to protect and
preserve the land and sea environments of communities predominantly
populated by the Garinagu (plural of Garifuna) of Belize”.
Clause 6 reads:
“The GOB agrees to conduct serious good faith negotiations with the NGC with
regard to the communal rights of the Garinagu to certain lands”.
Now we speak of lands, but we also speak of territory and territory includes the seas.
Traditionally, as Dr. Palacio pointed out, our people made their living from the land and the sea.
Fishing and farming and access to the sea, including the Cayes is very important in the practice
of our spirituality because when you have the Dugu Ceremony people have to go out to collect
sea food for use in the rituals, including making offerings to the ancestral spirits. Of course, if
government continues to give away the Cayes and the owners, many of whom are foreigners,
put up signs saying “Private property keep out,” then what do we have left in order to exercise
our spiritual obligations, to carry out our rituals?
So as the MOU between the Government of Belize and the NGC indicated, there was intention
for good faith negotiations and indeed those negotiations started, and government called in its
premier negotiator Asad Shoman to lead the process, just like it did with the Maya leaders in
regard to the ten point agreement, but the Garifuna approach was different.
If you look at a village like Seine Bight, when I was education officer and in the Stann Creek
District, I would go to Placencia and Seine Bight for work I would prefer to stay in Seine Bight
because there was a rest house there. Therefore I would from Placencia to Seine Bight for the
night and then walk back to Placencia the following day. There wasn’t the lovely highway that
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the Heads of Government drove on when they had the CARICOM Heads of Government
meeting in Placencia. It was a trail and there were no resorts like we have now. But today the
entire area is littered with resorts and condos and time shares and elaborate buildings, none of
which belong to the people.
Now what do we do in a case like that? Would it be reasonable to say these are Sein Bight lands
and therefore you should give them back to us? The position that we took was that we will look
at the current situation, it should never have happened, but in a way the system has taken
advantage of the ignorance of the people. Maybe ignorance is too strong a word because when
I became president of the NGC that is when we first put on the table the question of hey, we
were here before Belize, shouldn’t that mean something? Which was then a revolutionary idea,
but when de-indigenization sets in with regard to it, what do you expect? Was it Marcus Garvey
who said “Emancipate yourself from mental slavery”? The impact of the education and
churches is tremendous, so it does take a good amount of effort to rise out of the slumber.
So our position was that government owed us some form of restitution, some form of
reparation. Sure we need land, but it might not be reasonable to give Sein Bight those lands
where all of these major developments have taken place. Sure we need some land, but we also
need funds or an arrangement so that our development can be facilitated.
Unfortunately, for some reason the negotiations lost steam. Maybe it had to do with a lack of
capacity in the National Garifuna Council, which is really built on the backs of volunteers who
only give their spare time to the organization. I think that something needs to be done about
that to strengthen the organization so that its capacity can increase.
With regard to the land claims, we have always held that the claims of the Mayans and the
Garifuna People are complimentary because the Maya were traditionally an inland people,
while the Garifuna are coastal people. When I was a school boy in Toledo, you didn’t see Maya
People in Punta Gorda outside of market hours, but you have to understand that at one point
when I was a boy, the population of Belize was 75,000 and there was not the kind of migration
that has happened during the last 30-40 years. So there is now pressure on the people that are
moving towards the coast and you cannot tell people do not come. Just a few days ago we had
a meeting in Barranco dealing with an issue between the people of Midway, which was
established on Barranco Farmland and the people of Barranco.
We believe that the Garifuna people are in no way threatened by the CCJ ruling. In fact, we
celebrate the CCJ ruling with our Mayan brother and sisters because it also offers us hope. I
think that declaring and acknowledging the rights of the Mayans does not in any way threaten
the Garifuna people, or say that the Garifuna people do not have rights. I believe that we
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messed up when we did not enter into the litigation as an interested party. Had we done so,
people would know, including the learned judges that we also have an interest. But then we
only have ourselves to blame.
Even so, where we are concerned, we have to make sure that the Garifuna people are involved
in the process so that as the boundaries are set we are taken into account and we do not stand
to lose. So there is hope for us in the result of the Maya litigation, so that is why we
congratulate our Mayan brothers and sisters.
We are also encouraged by recent rulings by the Inter-American Court of Human Rights in 2
cases that were brought by OFRANEH (Organizacion Fraternal Negra Hondureña), a Garifuna
organization in Honduras, where the court affirmed the right of indigenous and afrodescendant people to land. I believe that this decision should have implications for us here as
well, because Belize is also a member of the OAS.
There is a concept in Garifuna that has come from the Central America Integration System
(SICA) that looks at Garifuna lands in the region as one territory, even though they are
noncontiguous lands. I think that this concept offers a great opportunity for development and
recognition of the Garifuna nation across borders as it will enable us to work together for the
development of our people. Of course, it also means that some attention has to be given to the
matter of territory and land which could be used for development.
Thank you very much.
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“MAPPING, NEW TOOLS AND THEIR USE“
Presentation by Mr. Brian Miller

I would like to recognize that we are in the traditional territory of the Maya and Garifuna
Indigenous communities. Thank you for welcoming me here.
I have been working in environmental services and consulting industries for a little over 20
years, having spent about 10 years in government and 12 years in private industry. Prior to
attending university, I worked in oil and gas in the forest industry and then I went on to
complete two degrees. I am a registered professional planner and I also have a certificate as an
ISO 14001 Departmental Management System Lead Auditor. (see Appendix -slide 3)
My professional areas of interest continue to be the areas that I have worked in, that being:
- regional and urban land usage planning;
- environmental and social-economic impact assessment;
- approval and home management processes;
- environmental auditing and risk assessment; and
- conservation and environmental protection.
(see slide 4)
Some of the projects I have worked on in the past range from the renewable energy industry
such as biogas facilities, hydro development complex projects, wind farms along with working
in the mining industry, both on base metals, precious metals and industrial minerals sectors. I
have also done a lot of work in the oil and gas industry namely, facility siting, pipelines and
waste landfills for hydrocarbon waste. (see slides 5-10)
I have done a fair amount of work on the public infrastructure sites both in rail and in highways,
also in the recreational and tourist industries. Keep in mind that environmental assessments
often do not get completed, so as a planner I get to work on a lot of these projects from the
front end but I seldom see what they look like because many of them do not get built, which
could be good or bad, but it is just the reality of the world that I work in as a planner. (see slides
11-12)
Also, in the area of auditing, I have done a fair amount of work in drinking water source
protection, contaminated sites as well as fisheries and aquaculture.
So when we talk about maps, what are we talking about? Why are maps important? Maps
provide us with spatial context and a scale to look at an area and get some understanding
about that area. You want to be able to have a unit of analysis in which you can derive data and
information from that specific area. It also provides accuracy around data collection and
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analysis. Maps are a very visual product and you will see them throughout my presentation.
There is a lot of material I would like to cover.
The important thing about mapping is that it improves our knowledge of changing landscapes
which is important when doing planning work and when you are trying to do conservation and
development or any type of planning or you have interaction between people and projects.
(see slide 13)
So when we think of map making we may think of somebody like this (see slide 14) who may
have been involved in producing a product like this (see slide 15), which is one of the oldest
maps ever identified in Canada, made in the late 1600s from Eastern Canada. So you can see
from where we have been almost 1600 years ago to today, where we have world geographic
information systems, how we have used technology and computers to educate us and provide
us with these products that increasingly allow us to generate these maps in very quick time
with quite detailed levels of understanding.
This particular map is about biogeoclimatic zones in British Columbia (see slide 16) and it looks
at vegetation and tree coverage across the province. Forestry in British Columbia has been the
primary developer of data and its application to land management and so this is a very common
type of map that you would use to just familiarize yourself with a particular area and the types
of vegetation that exist there.
So maps can be used in a variety of different areas, we can use them for development
proposals, to illustrate different ideas, they can be used for preparing technical documents or
for engaging technical specialists. (see slide 17)
This is a map of a new development of a number of natural gas pipelines that are currently
proposed in British Columbia (see slide 18). There is a lot of discussion about liquefied natural
gas. Currently there are about twenty proposals. I think one has been approved but it is still a
long way away from being built, but this gives you an idea about scale. These right of way
access points are probably about a 1000km long and then there is a spatial component to
mapping, you can look at an area and you can enlarge it or you can drill it down into the
particular geographic area and get an understating of very specific data levels of a variety of
types of information. It really depends on what you are trying to display.
This map (see slide 19), happens to be a map of conservation areas throughout British
Columbia. This map (see slide 20), can also be used for urban planning. These are
neighborhood area level plans and you can drill down to more specific individual residential
units (see slide 21), or you can look at it from the context of an industrial urban interface.
This is actually an oil tank farm (see slide 22), which is close to the shoreline in North Vancouver
and the infrastructure around there that is being superimposed on the map through CAD CAM.
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This particular area actually had a breach of an oil pipeline by a back hoe and it caused quite a
controversy in Vancouver and it remains controversial because it is a major oil pipeline project
that is being proposed throughout Vancouver which would triple the size. So maps like this give
you some context as to what is actually happening on the ground and some visual
representation.
This is a technical map (see slide 23) that shows relief and drainage. You can also look at the
physical side of it.
Terrestrial and ecosystem mapping is a very common tool that is used in British Columbia (see
slide 24). This happens to be for raptors and it looks at the different types of habitat and where
the footprint of a project is being proposed in conjunction to the location of different nesting
sites or breeding areas or feeding areas where these specific species of raptor would live.
This is a land use map associated with a hydroelectric project I was involved with (see slide 25)
and this focuses on range tenure and trap lines so as you can see, a variety of different types of
maps can be superimposed with different layers of data and we get just a zoom limitations now
on what you can do as long as you can get points of reference.
So the tools that are used in map making today can be classified in four different areas. We
have the GIS Systems that Jerry was talking about, satellite and aircraft imaging and we have
issues around data and database storage and also issues around data standards. (see slide 26)
I hate to admit but a lot of the topography of Belize is a very tedious process which has
certainly changed since then. This is the kind of product that we would develop (see slide 28).
We would have a base map and we would superimpose some kind of infrastructure asset or
feature on the map. This happens to be of highways, but there are also topo maps which are
much more detailed (see slide 29) which look at elevation and topography.
Aerial photography and stereoscopes are also an important tool as well as aerial photographs,
again, I am dating myself but this is how I was trained (see slide 30). I used 3D imaging where
you put together a couple maps and you try and decipher what the stereo feature of the area is
using the stereoscope.
This is what a standard air photo looked like for many years (see slide 31). Today, digital
orthophotos are the standard. This happens to be a map as well as an old air photo (see slide
32). Well these old air photos are just that, photos, but now digital orthophotos are actually
considered maps.
We have satellites that have become critical for a variety of data collection issues and remote
sensing as well which focusing on trade analysis (see slides 33 and 34). I like this image because
you can see the types of applications and you can superimpose images right into the remotely
sensed image.
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Lidar has become quite important over the last few years (see slide 35). Lidar is light detection
and ranging so if you look to the far right you see the 2 meter scale of the image and that’s
where we are at today. When I was looking at stereoscopes when I was studying it looked like
the image on the far left, so that’s why we needed to have the stereoscope to better interpret
what exactly you were looking at.
There are five general classifications of data in the environmental sector that I come across on a
regular basis (see slide 36). I can’t go into all of it but my area of specialty is the socio-economic
area where planning generally falls under a variety of socio economic fields. There are probably
about 30 economical technical fields in these disciplines and in all of those, any kind of data can
be generated into a map. So if you are looking at geophysical data for example, it can be
something like geology or hydrogeology, so you are looking at the physical side of things. You
can also be looking at water, animal habitat or geology. On the aquatic side, it covers a variety
of areas as well, all water related. Socioeconomic deals mostly with infrastructure issues, and
planning metric around socioeconomic indicators, looking at the chemistry of the ocean,
anything to do with the different types of species that live there and their habitat, which
becomes very critical for developing standards.
When we collect this kind of information we house it in databases and databases have really
changed over the last 20 years or so. These are the more common ones (see slide 37), but the
backend of GIS products and the tools that you use with mapping are really critical because it
allows you faster processing times with data and can produce the map at a much more detailed
level and the backend also includes the IT framework in which we keep all this data.
This is a land survey record framework (see slide 38) and it gives you a general understanding
of what happens when you collect the data how it comes into the system, the different types of
interfaces it has, the data sources and has the ability to actually generate a map at the end
when it is all said and done.
The Resource Inventory Standard Committee (RISC) in DC has become the standard bearer for
defining data requirements and methodology for map making in DC (see slides 39 and 40). The
purpose of it is to assist practitioners on the ground who are developing inventories. You don’t
have an inventory then you don’t have a basis from which to understand what you are
measuring and what it is in relation to and it provides a foundation for the supporting
mechanisms that help validate the type of data that you are using. So it looks at fuel inventory
methodologies, it also talks about data storage analysis, how you report and this covers as well
the range of technical disciplines that also exist as I showed you earlier.
In my particular area of planning I focus on land use classification systems, culture, recreation,
impacts on land base and then tourism is also a big area.
So when we talk about tools and the direction that it is all going, computer and IT have really
changed map making. As Jerry illustrated we can do pretty much everything right off of a
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cellphone now. It has taken a long time to reach this point and the technology is changing
rapidly.
The different types of browsers and software that were available and application are coming in
so regularly you simply cannot keep up with them. The direction a lot of this is going is towards
mobile and hand held devices. These products are really quite interesting from the two and
three dimensional modeling and digital applications which you could not do without the
technology that we have today (see slide 41).
Telemetry and drones are very important for increasing data collection capability and also this
issue around databases and how fast they are and what they can house.
This is an image of a geophysical survey (see slide 42), with a helicopter doing a flyover to
transect an area. It is taking images, this is essentially seismic data collection. We can also see
that with the digital orthophotos which use LIDAR and have GPS systems and you can do
transect flying overs (see slides 43 and 44). This is an area that I have worked in that Kent spoke
about yesterday.
There are also tools used in Marine mapping. This is a tool used to collect data from the ocean
floor (see slide 45). Then of course you can do telemetry work with any kind of species where
they are hooked up to the satellite and this comes back down to the ground (see slide 46). You
can begin to map those movements and trace the habitats that those animals are living in. The
same thing can occur on a terrestrial site (see slide 47). You can see that drones can go places
that humans cannot get to and they are increasingly becoming more common in field collection
work, both on the marine level and on terrestrial sites (see slide 48).
This is a map that shows how that data has been collected (see slide 49). It shows grizzly bear
scat data which reflects the movement of grizzly bears within a geographic area. Because of the
telemetry devise it can illustrate exactly where that animal is hibernating, eating or going to the
bathroom.
This is a ethno-cultural map of an aboriginal linguistic community in British Columbia (see slide
50). On this map you can see that geographic area has identified quite a number of linguistic
groups and you can do a map of that. You can drill down further or keep at this level but it is a
good representation of how First Nations are distributed in a particular area.
Now this is where I live on Vancouver Island (see slide 51). I thought this map was interesting
because within a 50 to 75 km radius of my home there are probably 30 First Nations and there
are in a variety of different stages of land claim negotiation processes. The southern part of
Vancouver Island was subject to treaties in the 1850s and there is a lot of controversy arising
out of those treaties today.
The specific land claim process set up to deal with these issues is very controversial in many
respects because essentially you are taking land out of the land base. But there are also
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comprehensive land claim communities on this map, as well as self-governing communities and
this is just the general distribution of these communities throughout Vancouver Island. As Jerry
mentioned, about 1/3 of all First Nations in Canada are based in DC so there is a lot of
discussion going on around mapping and territory and how we can define boundaries in several
of these claims.
Now this map is a landscape level inventory map (see slide 52). Back in the 90s, there was a
process called a land and resource planning exercise where essentially the Department of
Forestry wanted to better understand how land throughout the province was being utilized and
managed. They went through what is essentially a zoning exercise that looked at different types
of land use and interesting enough the First Nations did not participate in this exercise because
they were worried about how their treaty negotiations would potentially be jeopardized and so
many First Nations never developed land use plans.
I believe that maybe 25% of the 200 communities in DC have them but this is the foundation of
the process of a lot of the data standards that have developed and is very important to the
industry in British Columbia.
So when we talk about how aboriginal communities have been mapped historically, this is the
standard survey map and also a plan (see slide 53). So maps can double as both plans or a map
depending on the degree of data provided and the level of analysis that goes into it.
This is an interesting map because unlike the conventional survey map which I just showed you,
this is a map from a central British Columbian linguistic group and they actually call their
traditional territory Keyoh (see slide 54). Keyoh is a stewardship area and they developed their
own type of zoning classification system, which in this case is actually based on families where
individual families would be responsible for stewardship of a particular people and there can be
a variety of different uses, management approaches and different types of resource utilization
that results from individual maps. It is not consistent across the entire space of aboriginal
communities but many First Nations use this type of approach to develop stewardship
management in their own territory.
I thought this was an interesting map, we talked a little about this yesterday. This is a land claim
settlement map for Canada (see slide 55). In this very large area in mostly northern and eastern
Canada and British Columbia on the west coast, there have only been a couple of self-governing
agreements that have been settled. They start as a land claim, but as Jerry showed you on the
map earlier, British Columbia is overlapped by land claims pretty much about 110%. This
potentially gives some ideal of where these communities are located and is a good context to
talk about traditional territory which is what this map does.
This Tsawwassen Community signed a self-government agreement a couple years ago and
there are an urban First Nation based just outside of Vancouver just outside an urban border
(see slide 56). The box on the right illustrates their traditional territory.
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Now this is an actually agreement which was ratified by the federal government (see slide 57).
As you can see, it is not as ambitious as what they were initially seeking but by all accounts the
Tsawwassen are very comfortable with the outcome of this and now they are a self-governing
community.
Now this is an example of a land use plan in an urban area which is what the Tsawwassen have
developed (see slide 58). It illustrates how much detail can go into map making and the
different types of zoning designations that are associated with finalizing a land use plan.
Now this is a regional perspective of a land use plan of another self-governing community (see
slide 59). This is called the Sechelt First Nation and the traditional land use planning process
was developed in the 1990s to early 2000s as a vehicle to try to push forward treaty type
discussions but outside of the treaty process because the treaty process does not really work in
British Columbia but the communities that have been successful and have developed their own
plans this is an example of one.
One thing I wanted to highlight was the issue around cultural emphasis areas and stewardship.
Conservation areas we know well and we understand what they look like, stewardship on the
other hand is essentially a multiple use area, so there are various types of usage that can occur
in a particular area but the cultural emphasis area is one type of designation that is mostly
associated with traditional types of activities as well as sacred types of activities. This is one
classification that is almost linked to intellectual property because this is the historical
understanding of the community in question.
So whilst this may not reach the public domain it is very interesting when you get to see these
products both at the mapping level and also at the planning level with any project that may be
involved. This particular community has the largest gravel and aggregate cooperation on the
west coast in North America.
Now also there is what is called comprehensive community planning which is another form of
mapping which occurs within a built environment of a community (see slide 60). I am not sure
what you call them outside of North America, but this is what we would call in non-aboriginal
communities a visual community plan which is essentially a vision for a community. The
community gets together and there is a lot of public dialogue and consultation and you have an
opportunity to contribute to defining what the goals and the objectives are for your
community.
This happens to be a First Nation that is also self-governed, they are based in the interior of
British Columbia in Kelowna and they have done a pretty remarkable job. There are a lot of
plans which don’t really illustrate interconnection between the biometric planning exercise and
the comprehensive community planning exercise at the local level, and what is called land
codes. Land codes have become a product for communities that are still managed under the
Indian Act. They have the ability to have more self-autonomy and are able to administer their
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own land, and that’s where a lot of communities are trying to get to right now in the absence of
an actual treaty.
This is a tribal park which is also more common with First Nations that are self-governing (see
slide 61). This is inside a national park inside of British Columbia and it illustrates the variety of
different land use type designations. I thought that this was probably the most interesting
aspect of understanding mapping.
Toponomy is the discussion around name placement and as you can see, this is essentially
communities that in their own language define what a location is and add some explanation
that you would prepare in a map like this (see slide 62).
In closing, the implication for mapping and tools for aboriginal communities are that it can
certainly improve land management decision making, lower the cost to undertake projects
because there is a lot more accessible information provided and provides a lot of opportunity
for capacity building. Also, these is the increasing need to integrate some of these planning
exercises together to facilitate the recognition of traditional knowledge and traditional use a lot
more as communities go down this road and as they support their other First Nations (see slide
63).
So my last impressions are more accessibility to data via open sources, increased sophistication
of technology; changing data standards and storage capabilities, lower overhead costs to make
it accessible right on the desktop; and more increasing public consultation and crowd sourcing
where you actually have the public meet to input data into these products and put them out
into the public domain (see slide 64).
Thank you and these are some of the associations that work with the Planners (see slide 65).
Thank you for your time.
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Hon. Sydney Allicock, MS, M.P.
Vice President and Minister of Indigenous Peoples’ Affairs,
Co-operative Republic of Guyana
28th April, 2016

CREATING AND SUSTAINING LIVELIHOODS
The bedrock of sustainable livelihood for Indigenous Peoples all across the globe is LAND. The
key support components are relevant government policy, strong legislative provisions and
appropriate support systems.
Our fore-bearers who were here centuries ago had no restrictions with respect to land. Their
civilization flourished. Their technology excelled. They built a city in the sky. They had running
water to every home in that city. Each person received seventy liters of water per day. They
built pyramids, ocean going vessels, manufactured tools and weapons. They survived
unbelievable circumstances. They kept close watch on the environment and maintained the
earth’s lungs. They had their own systems of governance which was dictated by the laws of
nature.
We the descendants of these great souls of centuries ago must now bow to new systems of
governance from colonialism to internal self- government, in independent countries and
republics which replaced over time the remarkably successful systems they employed. These
were systems which are, in large measure, responsible for the maintenance of the eco-systems
of the world. Thanks to those people and systems, the world can still breathe through fairly
healthy lungs.
Today, building a multi-storey complex presents major challenges to engineers; and providing
twenty liters of water to one of earth’s inhabitants per day is a major challenge. In fact finding
clean safe water is close to impossible in some parts in the world today.
As one of our Indigenous leaders from Shulinab, one of Guyana’s southern Villages said only a
few days ago: “We the Indigenous Peoples of Guyana have preserved the natural environment
for centuries and now we suffer more than any other group of citizens from the negative
effects of Climate Change”.
Such is the plight of Indigenous Peoples the world over. To us land is life; our mother; the giver
of all things and the receiver of our worthless flesh when we die. To others, land is to be
exploited for wealth. The extractive industries hurts us all, whatever our origin and wherever in
the world we live. Such is the price of development. But must it be that way?
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For Indigenous Peoples the story is not the same. We have been doing the same things for
centuries to exist side by side with other life forms on mother earth. Today, however, the
world has changed. Industrialization is moving forward. Advanced technology in agriculture,
mining and all other sectors necessitates appropriate training. It makes keeping abreast with
new and improved methods mandatory.
We the Indigenous Peoples of the world must keep on doing the same things we have been
doing for centuries using the safest of the new technologies. We must integrate and centralize
our outputs. We must maximize the economic benefits of our traditional collective efforts by
importing kayap into our mainstream economic endeavours.
In Guyana, we are challenged by logistical considerations. We are located in remote geographic
spaces. We are in the mountains, rivers, savannahs and rain forest. From our capital city to
Masakenyari, home to our WAI WAI brothers for example requires upwards of three hours
flying time or fifteen days by trail and rivers. To our Arawak, Carib and Warrau brothers in
Mabaruma and Region 1 (northern Guyana), one must fly for an hour or travel by ocean for
upwards of twenty four hours. The challenging travel to villages by rivers and trails then
commences. In the upper reaches of the highlands of Regions 7/ 8 is two hours by air to our
Patamona, Akawaio and Arekuna relations, then the travel continues to various villages.
Similarly to the Rupununi Savannah region 9, home land to the Makushi and Wapichan Peoples.
We still have the forest as our home. We still have our rich culture; our several languages and
our traditions. I dare say that, agriculture is one of those traditions.
I call on all Indigenous Peoples the world over to see our forests, cultures and traditions as our
key assets in the mission of creating and sustaining livelihood.
Let us continue to preserve our forests. Let us sell our trees hundreds of times over to
thousands of buyers from across the globe. It is better than cutting it down, killing it and selling
it only once. Let us sell the wildlife that makes those trees their home just as many times over.
Let us find ways to package our culture; our way of life as a tourist commodity. The world still
does not understand us. The world still sees our first languages as dialects. But we have our
music, our dances, our percussion and string instruments. We still have our traditional
garments and in some cases, our Indigenous religions. These are unknown to most of the
world. Let us promulgate, preserve and market our valuable commodity. With careful
consideration let us exploit our natural resources for our future sustainability.
Let us take our agriculture to the next level. Dehydration of fruits and vegetables and
processing foods beyond primary level such as powdered forest fruits that are numerous,
tomatoes, turmeric, ginger, mangoes and peppers for example is a real possibility. Centralizing
the output of the legendary cassava and the commercial production of cassava flour is another.
The possibilities are endless.
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Training is the key to success in this regard, especially in confidence building, leadership,
accountability, management, marketing, conflict resolution, legal knowledge and ownership of
activities for sustainability.
Here is where critical government support and services comes in. Our government, the
Government of Guyana, is fully aware of the importance of its role in this regard. To this end
and in keeping with our commitment to our Indigenous Peoples our several policies and
programmes in support of sustainable livelihood speak for themselves.
The Amerindian Land Titling Project seeks to ensure that Guyana’s Indigenous peoples become
the owners of the lands they traditionally occupied and utilized. This process of ensuring
ownership of lands by the Indigenous Peoples of Guyana is as old as Guyana itself. Our
President intends to have the Indigenous Peoples’ land issues resolved once and for all. In this
regard, government will establish the Hinterland and Indigenous Peoples’ Land Commission in
accordance with President Granger’s Ten Point Plan for Hinterland and Indigenous Peoples’
development.
Communication through Internet connectivity, renewable energy, adequate pure water and
food security is high on the agenda for our Indigenous Villages and Communities. There are
two hundred and twelve such communities across Guyana’s ten Administrative Regions. This is
necessary and safe technology for sustainable livelihood. Information and better access to
communities are critical in this process.
The Hinterland Employment and Youth Service is yet another intervention which is pivotal to
this process. It seeks to bring skills training to our young Indigenous men and women.
Appropriate training is being designed specific to village needs. It is envisaged that, our more
than seventy five thousand (75,000) Indigenous Guyanese citizens will directly or indirectly
benefit from this programme. Women in community administration are of great importance
for social stability. Skills sets critical to sustainable development in a community can only
enhance our chances at being competitive in a dynamic world.
A strong legislative platform is as essential as any other ingredient in this process. Our
Amerindian Act of 2006 is not as strong and perhaps not as specific in some key and critical
areas as may be necessary if some things are to be achieved. This will soon be addressed
through a process of reform. Mining is our biggest environmental challenge for example. Our
legislation could best aid in mitigating these challenges if we effectively strengthen its
provisions in this regard.
Our government also sees great wisdom in taking and sharing relevant education with our
Indigenous Peoples where they live. Education is a two way flow, in and out of the hinterland.
Agricultural training facilities and Technical facilities are under active consideration and may
sooner rather than later become reality.
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All of this can only deliver the desired results if our objectives are common and if there exist a
spirit of true cooperation manifest in partnerships of quality. To this end, it is our government’s
intention and my ministry’s responsibility to build strong and lasting partnerships with
Indigenous and other like-minded Non-Governmental Organisations; strengthen existing
relations with International Organisations and our own National Toshaos’ Council. The National
Toshaos’ Council is a body corporate. It is the elected representative National leadership body
for all Indigenous Villages and Communities in Guyana. This Council in turn, elects an Executive
Committee of twenty persons to manage its affairs. It is our direct connect with our Indigenous
Peoples outside of the immediate Village structure.
Building partnership and creation of linkages through the means outlined guarantees in my
respectful view, effective application of resources and maximum utilization of human capacity
for economic sustainability in our hinterland. It opens new vistas for bridging the divide
occasioned by time and distance. It essentially is, when taken with the other initiatives, the
complete vehicle for the creation of one Guyana; not urban and rural Guyana.
This is our idea of engineering sustainable livelihood and improving the personal and Village
economies of our Indigenous Peoples. We believe that, it is a good model. I take the liberty of
asking you to critique what I have said here today and to afford me the benefit of your honest
perspectives in this regard. If we find agreement, perhaps we can together further strengthen
this model for the benefit of our Indigenous Peoples and indeed for the greater good of the
world.
May we collectively use the voice of reason to continue our journey on our old pathways, to
find new directions for sustainability of the eco systems thus causing us to work along with
nature rather than against so that creating and sustaining livelihoods can be a reality.
I thank you.
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Caribbean Indigenous Women at the Crossroads:
Gender, Identity and Nationhood – Zoila Ellis Browne

“CARIBBEAN INDIGENOUS WOMEN AT THE CROSSROADS: GENDER,
IDENTITY AND NATIONHOOD”
Presented by Mrs. Zoila Ellis Browne

WHAT IS GENDER?
Social, cultural and psychological patterning of differences between males and females
UN INTERNATIONAL CONFERENCES OF WOMEN
1995: First UN World Conference of Women in Beijing
2015: Beijing + 20 (Review of the Beijing Declaration and Platform for Action .
Review shows that Improvements have been made in Indigenous women’s lives but much more
remains to be done.
UN Declaration on the Rights of Indigenous Peoples (UNDRIP) calls for the particular attention
to be paid to Needs of Indigenous Women
• CONCERNS OF INDIGENOUS WOMEN SUBSUMED UNDER THE BROAD AMBIT OF ALL WOMEN

INDIGENOUS COMMUNITIES: MEN AND WOMEN
- Different gender roles and responsibilities
- Different needs, desires and interests.
- Complementarity often existed in traditional societies where the prevailing norms upheld and
respected the role of women.
Indigenous Men: Traditional Roles
 Decision Makers
 Exert power and control over lands
and natural resources where there
are collective resources

 Control exerted over women’s
reproductive rights
 Negotiates with the Dominant
Society outside of the Indigenous
community
Indigenous Women: Traditional
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Roles
 Care & Socialisation of Children
 Care of the Community
 Custodians of culture, language and
beliefs

 Traditional Medicine - Practitioners
 Some access to and control over
collective land and natural
resources

WOMEN IMPACTED BY INDIGENOUS DISCRIMINATION AGAINST INDIGENOUS PERSONS


Dominant economic model which is based on that inherited from the colonial experience,
followed by the neocolonial era and globalisation and economic liberalisation.



Result: Export oriented, market economy, based on the exploitation of the natural
resources, unequal relations of labour, as well as a general disinterest in , disrespect and
disregard for indigenous traditions.

IMPACT OF THE MARKET ECONOMY ON INDIGENOUS WOMEN


Depletion of natural resources upon which traditional Indigenous communities are based
results in poverty and scarcity of valuable natural resources needed for survival;



Destruction of Indigenous subsistence economies and resulting loss of livelihoods of
Indigenous women as their products are replaced by manufactured goods; and



Involvement in the Market economy is not accompanied by increased input of women in
decision making and economic power..

INDIGENOUS WOMEN AND HUMAN RIGHTS


Indigenous women - marginalized within the broader movement for women's rights,



Indigenous women seek to be empowered as women as well as indigenous persons.
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Gender, Identity and Nationhood – Zoila Ellis Browne


Indigenous women are seeking to re-align the traditional role of reproducing indigenous
culture and identity with the current socio-economic realities in a manner which supports
their empowerment instead of their subordination.

INDIGENOUS WOMEN & MEN AT THE CROSS ROADS:
NATIONHOOD, IDENTITY AND GENDER


The issue of Gender – a challenge for both Indigenous Men and Women.



Including Gender dimensions in the Indigenous peoples’ movement is often seen as
“interfering with culture” or “imposing western values”.



Indigenous Women within the leadership of the Indigenous Movement are still subject to
discrimination at the domestic level.

INDIGENOUS WOMEN AT THE CROSSROADS


Indigenous Women are becoming more visible and less accepting of Traditional Gender
Roles.



Supporting gender equity and supporting indigenous peoples’ cultures, customary laws
and institutions often collide.



Indigenous communities often hold different views on the issue of women’s role;



Is there a contradiction between the views held by Indigenous communities on women’s
role and the principle of gender equality and women’s empowerment.



There is the need for respect, negotiation, sensitivity in relation to these issues.
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WHAT DO INDIGENOUS WOMEN BRING TO THE CONVERSATION?


Worldview based on traditional connections with the earth and the continued use of the
earth’s fragile and limited resources in a sustainable manner for the benefit of future
generations;



Bearers of traditional spirituality, language, culture, traditions which enhance humanity
and which reinforce the collective drive of the world for wholesome survival.

KEY ISSUES: SOME NEEDS OF INDIGENOUS WOMEN - A FEW SUGGESTIONS


Participation in Development as Indigenous women on an equal and complementary basis
with Indigenous men;



Protection from gender based violence;



Full development of their human potential and support for Indigenous culture;



Removal of social exclusion and invisibility.

FORWARD LOOKING STRATEGIES FOR INDIGENOUS WOMEN:


Access to quality and culturally appropriate education which is supportive of the
continuation and nurturing of indigenous traditions (language, spirituality, etc.).



Promotion and achievement of the Millennium Development Goals; and



Greater participation in leadership, policy making and decision making at all levels
through action programmes at the community, national and international levels.

SUGGESTED ACTION POINTS ON THE WAY FORWARD


Collection of Qualitative and Quantitative Gender disaggregated data on Indigenous
Women;
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Implementation of Programmes for Empowerment of Indigenous Women through
capacity building in the areas of Leadership, Organizational Development; Gender;
Income Generation; functional literacy & cultural revitalisation among others.



Organisation of Conferences, Workshops and other Forums within the Indigenous People’s
movement and other at the local, national and regional levels to examine issues affecting
Indigenous Women and to find possible solutions.

CLOSING NOTES
•

Research – Much more research in relation to Gender, Identity and Indigenous Women

•

Compilation of a database of existing Research;

•

Empowerment: Connection & Collaboration – As Indigenous Women we need to utilise
whatever available means (technology, etc.) to engage ourselves in the process of
developing a common platform for collaboration & promotion of our own Agenda for
Action at the local, regional & international levels.

As indigenous people, all of us have suffered. Our lands have been or are being taken away
from us, our cultures are threatened with marginalization at best or extinction at worst, our
social institutions, or whatever is left of them, are being molded to ensure our continued
subservience to an agenda and a developmental paradigm that has hurt us as indigenous people
and finally our children are being taught that nothing they can do or say will be good enough to
erase the stigma of being born indigenous.
We must find a way to unite around collective issues and find common ground, instead of
exacerbating our differences and falling prey to the common strategies of divide and conquer.
Indigenous women have traditionally been the voices of calm and wisdom as we have drawn
upon our experiences as mothers, nurturers of the earth and its resources and traditional
healers. At this time in our history we desperately need to call upon the collective energies and
power of our Indigenous spirit, our ancestors and the spirit of resistance in order to design
collaborative strategies for our common survival.
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Food ‘Security’ and Indigenous Peoples, a cross-cultural food conversation –
Dr. Filiberto Penados and Mark Chatarpal
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Food ‘Security’ and Indigenous Peoples, a cross-cultural food conversation –
Dr. Filiberto Penados and Mark Chatarpal
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NATURAL RESOURCES, EXTRACTIVE INDUSTRIES, AND ACCESS TO JUSTICE: STANDARDS FROM
THE INTER- AMERICAN SYSTEM OF HUMAN RIGHTS
Efrén C. Olivares
Texas Civil Rights Project

Sources of Law


Inter-American and Universal Human Rights Systems

Sources of International Law






American Declaration of the Rights and Duties of Man (Bogota Declaration), 1948
American Convention on Human Rights (Pact of San Jose), 1969
-Barbados, Dominica, Dominican Republic, Grenada, Haiti, Jamaica, Suriname, Trinidad
and Tobago*
Convention No. 169 of the International Labor Organization on Indigenous and Tribal
Peoples, 1989
-Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Ecuador, Guatemala, Mexico,
Nicaragua, Paraguay, Peru, Venezuela
-Dominica (2002)
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), 2007
*Denounced in 1998

Overview of Inter-American System


Inter-American Commission on Human Rights (Washington, DC)
o Petition and case system
o Precautionary measures
o Thematic & country reports
o On-site visits



Inter-American Court of Human Rights (San Jose, Costa Rica)
o Cases: binding judgments
o Provisional measures
o Barbados, Dominican Republic, Haiti, Trinidad and Tobago*, Suriname

General Concepts & Obligations





Adopt and implement appropriate regulatory framework
Obligation to prevent violations of human rights
Monitor and supervise extraction, exploitation, and development activities
Guarantee mechanisms of effective participation and access to information
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from the Inter-American System of Human Rights - Efrén C. Olivares



Obligation to prevent illegal activities and violence
Guarantee access to justice: investigate, punish, and provide adequate reparations for
victims of human rights violations

American Convention on Human Rights
Article 21. Right to Property
1. Everyone has the right to the use and enjoyment of his property. The law may
subordinate such use and enjoyment to the interest of society.
2. No one shall be deprived of his property except upon payment of just compensation, for
reasons of public utility or social interest, and in the cases and according to the forms
established by law.
3. Usury and any other form of exploitation of man by man shall be prohibited by law.
Rights of Indigenous Peoples
Considerations in the context of extractive industries
Types of projects








Mining: legal and illegal
Hydrocarbons: exploration and exploitation
Infrastructure: highways, dams, airports, ports, wind farms
Agriculture: monoculture, deforestation and cattle raising
Forestry or logging
Tourism: resorts, hotels
Natural reserves

Natural Resources & Rights of Indigenous Peoples








Right to physical and cultural survival
Effective participation
Free, prior and informed consultation & consent
Environmental and social impact assessments
Benefit sharing
Non-discrimination in relation to the right to collective property
Access to justice regarding all of the above
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Free, Prior and Informed Consultation & Consent
Content and legal standards in the Inter-American System of Human Rights
Free, Prior and Informed Consent (FPIC)
Who?

Indigenous peoples and tribal peoples

What?

FPIC: not limited to matters which affect the property rights of indigenous peoples.
Also apply to administrative or legislative measures that may have an impact on
the rights or interests of indigenous peoples. Our focus today: extraction,
exploitation and development projects

When?

“Prior”, in initial stages and throughout the implementation of the project

How?

Free and informed; according to uses and customs; prompt access to information
is key; and judicial recourse if necessary.

Free, Prior and Informed Consent (FPIC)
1. Compliance with international law of expropriation, as reflected in article 21 of the
Convention
2. Non-approval of any project that would threaten the physical or cultural survival of the
people
3. Approval only after effective participation (and, where applicable, consent), a prior
environmental and social impact assessment conducted with indigenous participation;
and reasonable benefit-sharing
IACtHR, Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations,
Judgment of June 27, 2012 Series C. No. 245
Physical and cultural survival



Sine qua non requirement
More than physical survival:
 “must be understood as the ability of the [indigenous] people to preserve, protect
and guarantee the special relationship that [they] have with their territory, so that
they may continue living their traditional way of life, and that their distinct cultural
identity, social structure, economic system, customs, beliefs and traditions are
respected, guaranteed and protected …”.




Continuing obligation during the project’s duration
Special considerations – PIAV

174 | P a g e

CONFERENCE PRESENTATIONS

Natural Resources, Extractive Industries, and Access to Justice: Standards
from the Inter-American System of Human Rights - Efrén C. Olivares

Right to FPIC & C






“Prior”: since the initial stages of design, evaluation, implementation of the project
In accordance with the IP’s uses, customs and traditions; ensure the participation of
women
Not only for projects in their territories. Ex: hydrocarbons laws in Chile, Peru, Bolivia
The State has the burden of conducting the consultation process, and cannot delegate it
to a private company
Access to full, accurate and comprehensible information is necessary

Right to FPIC & C






Objective should be to obtain consent - must be in good faith, not mere “workshops” or
meetings
Consent required? Large-scale development or extraction projects that would have “a
major impact within the indigenous territory” Saramaka v. Suriname. Projects that
“could affect the integrity of the [indigenous] people’s lands and natural resources.”
Sarayaku and the question of consent
Magnitude/dimension and human/social impact is key
Free: no coercion or deception of any kind

Environmental and social impact assessments





By independent and technically capable entities, with the State’s supervision
Dissemination and “socialization”
States must allow the participation of indigenous peoples and take their input into
account
ILO also contemplates “spiritual and cultural” impact, and IACHR has stated these
aspects should be included in the impact assessments. Inter-American Court has not
ruled on this point.

Benefit sharing




Arises from Article 21(2)’s expropriation standard, “deprivation of the regular use and
enjoyment of …property”.
The indigenous peoples themselves, and not the State, must determine who should be
the beneficiaries
Not the same as “corporate social responsibility”
o Private companies vs. the State
o “Good will” vs. mandatory benefits determined by the indigenous peoples
themselves
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Other considerations
 Development of the right to collective property of indigenous peoples in the InterAmerican system
o Recognition collective land ownership
o Delimit, demarcate, and title lands
o Land and territory
o Restitution of ancestral lands
o FPIC & C
o Precursor to the exercise of other rights
o Kaliña and Lokono v. Suriname
 Some governments attempt to “game” the system, by trying to make it look as if a
consultation took place
 Common denominator: discrimination in relation to the right to collective land
ownership
 Overarching concept and driving force: right to self- determination
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COMMUNITIES, CONSERVATION, AND PROTECTED AREAS
Presentation delivered by
Mr. Lee Mcloughlin

TALKING POINTS
•

Fortress Conservation

•

Global paradigm shift

•

Community forest management successes in Latin America

•

Community forest management in Belize

•

Developing Compliance Management Strategy

•

Vision

FORTRESS CONSERVATION
•

Forced displacement
protected areas

of

Indigenous

peoples

•

Exclusion of all humans from ‘wilderness areas’

•

Concept that humans and ‘nature’ cannot cohabit

•

Very high social and economic costs

for

Theordore Roosevelt in Buckskins, Dakota Territory, ca. 1885.
Roosevelt R500, R67, Theodore Roosevelt Collection, Houghton
Library, Harvard University, Cambridge, Massachusetts
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“(In Latin America) many natural protected areas have been created on ancestral indigenous
lands or in regions that have historically been a source of subsistence for indigenous peoples. In
most cases, these areas were created without the prior consent of the local inhabitants. ”
BACA & MARTIN, 2007

“If conservationists go so far as to include indigenous peoples in their management plans, they
only take them into account as a means to an end and not an end in themselves”
CHAPIN, M. (2004)

TOWARDS THE END OF THE 20TH CENTURY
A PARADIGM SHIFT
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“People in need (must be) provided with a living, at the same time involving them in Protected
Area development, increasing their capacity and awareness. It will be a challenge for the future
to develop these and other programmes and to analyze both their successes and their
shortcomings in making Protected Areas relevant to the poor.”
NELSON MANDELA – WORLD PARKS CONGRESS 2003

INTERNATIONAL COMMITMENTS
•

Convention on Biodiversity (2004) - the achievement, by 2008, of a full and effective
participation of indigenous and local communities in the management of existing protected
areas and the establishment of new areas in full compliance with their rights and
recognition of their responsibilities, and consistent with applicable national law and
international obligations, as well as with the participation of other relevant stakeholders

•

Convention No.169 of the International Labor Organization (2003), concerning Indigenous
and Tribal Peoples, recognizes that many indigenous people have a profound relationship
with their territories as a result of living in them for generations. Often, the territories are
sacred or have spiritual significance (ILO, 2003)

•

United Nations Declaration on the Rights of Indigenous Peoples (2007)

•

Fifth Assessment Report of the Intergovernmental Panel on Climate Change (2013) recognition of the role that traditional knowledge plays in increasing community resilience
and capacity to mitigate and adapt to climate change, as reflected in the […]
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THE PROMISE OF SYDNEY
•

IUCN, the WPCA and Indigenous
Peoples develop a new category system
for indigenous territories management,
including Indigenous Protected Areas
(IPAs)

•

In accordance with UNDRIP, all
protected areas established on the
territories, lands or seascapes of
Indigenous Peoples fully observe their
rights and governance systems, and
Indigenous Peoples are fully involved in
their creation, designation and
management

•

By 2020, all governments recognise,
strengthen, and appropriately support
the collective land and resource rights
of Indigenous Peoples and local
communities to their lands and seas

“Community forestry is based on the recognition of
the rights of communities to establish and enforce
rules governing the access and use of forests”
–JANICE ALCORN (2014)
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COMMUNITY MANAGEMENT OF FORESTS
•

Latin American region has the greatest area
under community management

•

Clear legal frameworks have been critical

•

Sustainability primarily determined by social
and economic factors

Alcorn, Janis B. 2014. Lessons Learned from Community
Forestry in Latin America and Their Relevance for REDD+.

Credit: Ya’axché Conservation Trust

INGREDIENTS OF SUCCESS
•

Effective community level institutions capable
of establishing and enforcing rules governing
access and use

•

Equitable sharing of costs and benefits

•

Capacity for good governance and capacity
for/access to specific skills

•

Empowerment of community managers as
decision makers

Alcorn, Janis B. 2014. Lessons Learned from Community
Forestry in Latin America and Their Relevance for REDD+.

Community fire management
Photo credit: Ya’axché
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BELIZE CONTEXT
TOWARDS COMMUNITY FOREST MANAGEMENT – SETTING RULES
AND BUILDING COMPLIANCE

COMPLIANCE MANAGEMENT
•

Ya’axché Conservation Trust initiated the development of a compliance strategy for four
government Protected Areas in southern Belize

•

Aim - to reduce need for coercive compliance by increasing voluntary compliance

•

Requires agreement on rules - awareness of, and justification for […]
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FIVE PILLARS OF COMPLIANCE
The strategy depends upon the following pillars
•

Rights Based Law and Policy

•

Presence of Sustainable Livelihoods

•

Integration of Culture and Traditions

•

Effective Enforcement

•

Integrated Education and Awareness

THREE CROSS CUTTING ISSSUES
These three issues influence the strength of all of the five pillars. Ensuring they are in place,
both for and between managers and users, increases chances of success
•

Communication

•

Technology and data collection

•

Capacity building

TWO STAGES IN STRATEGY DEVELOPMENT
•

Stage 1
• Literature review (global approaches to CM) and strategy design
• Information gathering from those involved in PA management (focus groups,
workshops, survey, semi structured interview)

•

Stage 2
• Information gathering from PA users (community surveys with more than 300
households across 12 buffering villages
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THE PERSPECTIVE OF THE USERS

Piloting surveys in Crique Jute
Photo credit: Alyssa Thomas

OUTPUTS
The data from each stage will then be combined (by Sept 2016) to produce a final strategy with
recommendations which can potentially inform;
•

Government
• Forest Department
• Toledo Maya Land Rights Commission

•

Civil Society
• Maya Leaders Alliance
• Toledo Alcalde’s Association, and specific stakeholder community leaders
• NGO Comanagers (Ya’axche Conservation Trust)
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WIDER IMPACT
•

This strategy and the methodology developed has been identified as a model for a
forthcoming national CMS which will provide a blueprint for a new Compliance
Management Program in Forest Dept.

•

Some of the recommendations will be applicable to other forest buffering communities in
Belize

•

This process can inform a variety of efforts to build compliance - even across different
sectors

VISION
•

Communities play a greater role in protected
area management

•

Rights to access respecting customs and
traditions, in the context of sustainable use

•

Users of natural resources work closely with
government regulators to achieve compliance
with laws and policies that are well understood
and agreed upon

Snake Creek, Bladen Nature Reserve
Credit: Ya’axche Conservation Trust
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