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Foreword 
 
In light of a deeper desire to increase regional corporate competitiveness, this report seeks 
to provide substantial guidance on drafting comprehensive recommendations on a range of 
areas identified as necessary for a modern company law framework. It is highly noteworthy 
that, in the areas which are central to this report, there are no legislative provisions in 
existing Commonwealth Caribbean company law frameworks. These areas stand in contrast 
to those discussed in chapters 1 to 27 of the first report where, though containing some 
provision on the specific area, the status quo was insubstantial, incomplete or unfit for 
purpose. 
 
At the outset, it was desired that each chapter would contain substantive provisions, which 
could be adopted by regional drafters. The Process of writing, however, disclosed that in 
some areas, this would be more plausible than in others. In some areas, an integrated 
approach, which includes investment in technological resources, is required to achieve the 
desired outcome. These chapters approach the issue by providing substantial 
recommendations with a view to achieving the desired outcome. Thus, though legislative 
change is required, for example, other impediments must be first removed or incentives 
provided to corporations to encourage further engagement.   
 
This report is dedicated to my champion, my mother, who sadly lost the battle to multiple 
myeloma when this report was being drafted. Her desire for change and progress, even in 
times of illness, serves as strong inspiration as I desire that this report will serve as beacon 
of light, paving the way for increased engagement in regional company law reform.  
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Chapter 1 
Introduction  
 

 
This Report, drawing on the themes from the last report, seeks to provide further guidance 
on the incorporation of provisions essential for modern company law frameworks. In the 
first report, it was accepted that any provisions should be enabling rather than regulatory, 
and it is hoped that this is equally achieved in this Report. This report explores areas of 
company law not yet legislated across the Commonwealth Caribbean, which are critical for 
the modernisation of company law.  
 
The goal of this report was the drafting of concrete provisions for each of these key elements 
but, as the drafting of the report commenced, it became clear that many of the solutions that 
would facilitate the incorporation of these provisions required an integrated approach. For 
the purposes of clarity, some illustration would be useful. On the issue of director 
disqualification, the task of drafting concrete plans for its incorporation into company 
statutes is simpler when compared to the regulation of provisions for the introduction of 
modern registration. In the case of the latter, it proved easier to identify the key elements 
that should be introduced, many of which may not require hard law but investment in the 
relevant infrastructure. Thus, the level of statutory and/or structural detail provided is 
commensurate to the task to be achieved.  
 
Ten key issues were drawn from the earlier report but only nine are discussed here. The 
excluded area of corporate groups is not considered in this report as a comprehensive 
assessment was provided in the earlier report. As noted, many jurisdictions have developed 
comprehensive provisions on this area.  
 
First, as raised at the July 2017 meeting, a more meaningful and direct approach to director 
disqualification is needed in the Caribbean region. It is accepted that atleast one country has 
taken steps to ensure that a director’s disqualification in their jurisdiction is recognised in 
that jurisdiction. Though case law has been useful in determining the appropriate remedy 
for director misconduct, it has been long accepted in other jurisdictions that meaningful 
statutory provision is needed.  
 
Second, director remuneration in public companies is another issue that must be addressed. 
The shameful manner in which some directors have been involved, directly and indirectly, in 
the setting of their own remuneration has for many years received public outcry. Though it 
is well understood that to attract talent, the remuneration package must be commensurate 
with the skill set, too often directors have been rewarded for failure. Simply put, they should 
prosper only when the company prospers – the converse also being true.  
 
Third, to ensure continuous economic development, companies must be built, as the saying 
goes, “from the ground up”. Very little has been done from a company law stance in 
protecting and encouraging the development of small and medium enterprises. Some 
meaningful proposals are provided in this report. Their aim is to ensure that the balance is 
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firmly struck in ensuring that the regulatory burden is not disproportionate to the age and 
type of the company. In cases where some regulation is necessary for the protection of 
interested parties, including shareholders, creditors and the general public, further support 
mechanisms should be introduced to assist such companies.  
 
Fourth, though having its (each jurisdiction) own competitive advantage, as a region, we are 
stronger when we combine our individual strengths with a view to retaining regional 
corporate competitiveness. When our regulatory framework contains weak provisions, there 
is an increased risk of forum shopping.  
 
Fifth, critical to many of the elements raised above is the introduction of a modern 
registration system which is electronic, customer-focused, transparent, cost and time 
effective both for administrators and end users, accessible, comprehensive, and quite 
importantly, offers practical solutions. The paper-based systems, which are presently in use 
across the Caribbean community, lend to considerable inefficiency, including many reports 
of lost filings. Further, it prevents investors from accessing basic company information 
without attending the corporate registry office in the relevant jurisdiction. This operates a 
barrier to the desired efficiency, which should be one of the desired goal of every registration 
system.  
 
Sixth, the monitoring role of the shareholder in relation to the company’s board of directors 
cannot be overstated. Thus, company law statutes should empower shareholders, 
particularly minority shareholders, to act against the board. This section of the report seeks 
to provide further guidance on how such measures may be strengthened.  
 
Seventh, in an increasingly diverse workforce, the role of an equally diverse company board 
cannot be understated. This flows well into the eighth critical element which raises some of 
the concerns of the World Bank ‘Doing Business’ reports. One of these issues is board 
diversity. Other issues include the efficiency of company registries as noted in the fifth point 
above, transparency of the registration process and officials involved therein, managing 
costs in registration and the protection of minority shareholders (another theme raised 
above).   
 
Finally, the role of corporate social responsibility in strengthening the corporate and social 
partnerships should be highlighted. It is not proposed that an environmental component be 
incorporated into the provision on director’s duties, as is the case in some jurisdictions. This, 
however, is one of the key components which should be encouraged, and not necessarily 
regulated.  
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Chapter 2  
Other Modern Developments 
 

 
With a view to presenting global perspectives on developing modern company law 
frameworks, this chapter provides a brief overview of some of the global developments 
between May/June 2017 and June 2018. It identifies a common trend across developing and 
developed countries namely the creation and development of competitive, global and 
outward-looking approaches that are attractive to local and foreign investors. Other 
developments by international firms have also been noted. Robert Goddard’s Corporate Law 
and Governance blog (Senior Lecturer in Law, Aston Law in Aston Business School) provided 
useful when compiling these international developments. 
 
The countries are assessed in alphabetical order rather than on the significance of the 
development. It appears that many of the strides relate to two main issues: first, board 
diversity, which could be properly included in the larger theme of the role and, secondly, the 
importance of corporate governance in developing competitive company law frameworks. 
 
2.1 Jurisdictions 
 

2.1.1 Bhutan  
 
The Bhutanese Company Act, which entered into force July 2016, marked a new turn towards 
a modern company law framework for that country. Though modeled on and therefore 
including some of the key elements found in the United Kingdom Companies Act 2006, from 
its preamble, it signaled its intention to consider a wider gamut of issues which are critical 
to progressive outlooks on company law. While raising the common features relating to 
incorporation, registration, reorganisation and dissolution, it also explores themes raised in 
corporate governance codes: 
 

An Act to reform the law on incorporation, registration, conduct, reorganization, 
winding up and dissolution of companies; to provide for minority interest protection, 
enabling provision for corporate governance and corporate social responsibility, 
separation of ownership and management along with robust regulatory body in 
keeping with good standards of business ethics, securities regulation with an 
objective of fostering good governance, transparency, vibrant, free and fair 
market in the economy. 

 
There are also three other curious features of this Act. First, section 13 states that a 
government company shall be incorporated as a public company. Second, in determining one 
of the appropriate measures of independence, section 135 states that a director is not 
independent if he has been an employee of the company or group within the last year. Third, 
the Act makes provision for the establishment of a Code of Conduct which will deal with the 
governance of companies (section 163). The Code must promote those conditions that will 
enable the pursuit of Gross National Happiness in accordance with Article 9, section 2 of the 
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Constitution of the Kingdom of Bhutan (Article 9 covers the principles of state policy). 
Further, this Code should contain policies on ‘business ethics, auditing, risk management, 
good corporate governance ownership and the human resource management and corporate 
social responsibility (section 164). It is quite interesting, that in section 166, the Act states 
that failure to comply with the Code does not in itself constitute an offence but if such a failure 
leads to a specific offence or is relevant when considering the conduct between shareholders, 
directors and present or former officers, it may be taken into account. Third, section 165 
requires all companies to maintain a Corporate Social Responsibility fund.  
 

2.1.2 Canada  
 
In 2018, Canada sought to bring further diversity to its boardrooms by the introduction of 
new legislation intended to ensure that publicly traded federally incorporated companies 
publish board diversity data and policies. 

 
‘When we come together in our community, in the workplace or on a board of directors, our 

diversity and our experiences are what bring unique ideas to the table. The best ideas can 
come from anyone or anywhere. Progress can take time, but we encourage corporate Canada 

to rise to the challenge because diversity is our strength.’ 
The Honourable Navdeep Bains, Minister of Innovation, Science and Economic Development 

 
‘For too long, hard-working women business owners and leaders have been under-represented 

in the private sector. We believe it’s time to change. This legislation will make a meaningful 
difference, but there is still work to be done. That is why we announced a nationally 

coordinated, regionally delivered Women Entrepreneurship Strategy in Budget 2018. We 
know we can and must do more to support women entrepreneurs as they invest in and grow 

their businesses. This will mean growth for our economy and good jobs for Canadians. We 
must work together, not just for the strength of our economy but also for our society.’ 

The Honourable Bardish Chagger, Minister of Small Business and Tourism and Leader of the 
Government in the House of Commons 

 
The statistics show that though women make up 48% of the workforce, they only hold 14% 
of all Canadian board seats and approximately 22% of the board sets in the Financial Post 
500 companies (Innovation, Science and Economic Development Canada, May 2018).  
 
As it relates to the amendments, section 172.1 of the Canadian Business Corporations Act 
states that the prescribed information relating to diversity among the directors and among 
members of senior management as defined by regulation, shall be placed before 
shareholders at every annual meeting. Further, this information must be provided to 
shareholders in writing except to a shareholder who has identified that he does not wish to 
receive such information. However, diversity is not defined in the section and proposed 
regulation 10 merely divides it into “gender” and “other than gender”. Canadian Bar 
Association (2017), in noting the danger posed by a wide definition, argues that at the very 
minimum, it should recognise the intersectional nature of identity including gender, 
disability, race, ethnicity and sexual and/or indigenous status. 
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2.1.3 Denmark  
 
In November 2017, the Committee on Corporate Governance proposed a “comply or explain” 
approach. This soft law approach was preferable to hard law (legislation). Though 
characterized by a high degree of voluntarism, it allows the law to adapt to the unique 
circumstances of each company. The explanations given must be clear and thus provide the 
reader with an opportunity to understand that company’s style of management. In line with 
modern corporate governance frameworks, the proposal addresses a number of key issues: 
first, quality communication and interaction by the company with its investors and 
stakeholders; second, the overall tasks and responsibilities of the board of directors, 
including the adoption of practices as it relates to corporate social responsibility; third, the 
composition and organisation of the board of directors, including issues of diversity and 
independence; fourth, remuneration of management; and fifth, financial reporting, and risk 
management and audits including policies on whistleblowing. 
 

2.1.4 Japan  
 
In June 2018, the Tokyo Stock Exchange adopted Japan’s revision of its corporate governance 
code. The Code explores five general principles: policies to secure the rights and equal 
treatment of shareholders, appropriate cooperation by the management and board with 
stakeholders and other shareholders, ensuring appropriate information disclosure and 
transparency, responsibilities of the board and dialogue with shareholders. The 
amendments address issues such as greater diversity on boards (as over half of Japanese 
companies do not have female representation on the board), reforms in relation to 
compensation and nomination committees (where persons sit on the committee which 
determines their remuneration) and reducing the likelihood of cross shareholdings (where 
one publicly traded company strategically owns stock in another publicly traded company).  
 

2.1.5 New Zealand  
 
In early 2018, the Financial and Markets Authority in New Zealand introduced updated 
guidelines intended to assist ‘those in governance roles for non-listed and public-sector 
companies and other entities (‘companies and entities’) to think about, apply and report on 
corporate governance.’ There is no order of priority and it is hoped that rather than reporting 
on specific detail of each principle, the organisation will explore how it has applied the eight 
principles: (i) ethical standards: directors should set high standards of ethical behaviour, 
model this behaviour and hold management accountable for delivering these standards 
throughout the organisation;  (ii) board composition and performance: to ensure an effective 
board, there should be a balance of skills, knowledge, experience, independence and 
perspectives; (iii) board committees: the board should use committees where this will 
enhance its effectiveness in key areas, while still retaining board responsibility; (iv) 
reporting and disclosure: the board should demand integrity in financial and non-financial 
reporting, and in the timeliness and balance of corporate disclosures; (v) remuneration: the 
remuneration of directors and executives should be transparent, fair and reasonable; (vi) 
risk management: directors should have a sound understanding of the key risks faced by the 
business, and should regularly verify there are appropriate processes to identify and manage 
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these; (vii) auditors: boards should ensure the quality and independence of the external audit 
process and (viii) shareholder relations and stakeholder interests: the board should respect 
the rights of shareholders, and foster constructive relationships with shareholders and 
stakeholders that encourage them to engage with the entity. 
 

2.1.6 Sierra Leone  
 
In November 2017, Sierra Leone released a draft Corporate Governance code which covers 
a range of areas critical to the development of a modern corporate governance code. It 
touches on ethical guidelines, social accountability, transparency and disclosure, beneficial 
ownership, the board and management, board proceedings, remuneration, performance and 
related matters.  
 

2.1.7 South Africa  
 
From 2017, consultations have been in the works to reform the South Africa Companies Act 
2008 with a view to ensuring good governance, consideration of social and ethical issues 
critical to the company’s development, corporate rescue and greater protection of 
shareholder interests.  
 

2.1.8 United Kingdom  
 
Diversity, not limited to gender, has been one of the key areas in which the United Kingdom’s 
company law framework has sought to progress. In June 2018, the publication of the 
Hampton-Alexander review (discussed in further detail below) has prompted the 
publication of data regarding women on FTSE 350 boards. Prior to the 2016 Hampton-
Alexander review, research produced in 2014 by the 30% Club/YSC/KPMG’s findings. 
Considered in the Hampton-Alexander review, this report considered some of the myths, 
assumptions and stereotypes regarding female leadership (tabled below). 
 

The Myth The Reality 
Women don’t aspire to senior leadership 
roles 

Women become more ambitious about 
senior leadership as their career progresses 

Women don’t stick it out to make it to the 
very top 

At senior levels, women are more likely to 
stay around but miss out on promotion 

Childbearing stops women getting to the 
top 

Childbearing is just one factor that slows 
down many women’s careers – many 
barriers associated with simply being a 
woman rather than being a mother 

Women don’t get to the top because they 
lack confidence 

Women are clear about their abilities but 
careful not to oversell themselves 

Women lack the leadership qualities 
needed at the very top 

The majority of men’s and women’s 
leadership behaviour is the same 

Women don’t have the networks that open 
doors to the top 

Women prefer formal over informal contact 
for accessing career-related support 
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Senior women leaders pull up the career 
ladder behind them 

Senior women actively seek out other 
women to join them 

High potential programmes are fast-
tracking women 

Women don’t see development 
programmes as a top enabler to their 
success 

Formal flexible working arrangements ease 
women’s route to the top 

Informal personal arrangements made 
directly with their manager are what 
women – and men really value 

The business case for gender diversity is 
working 

Personal experience of gender diversity is 
more powerful motivator for change 

 
The first Hampton-Alexander report also sought to provide case studies and a more detailed 
understanding of all public companies relative to board representation. At this juncture, it is 
important to note that more data is required on board diversity in public companies and on 
state boards in the Caribbean region to ensure that there is an accurate picture of the present 
state of affairs. Indeed, the public sector should be leading the way in disclosing diversity on 
all state boards.  
 
A year post-Hampton-Alexander review, the 2017 report has provided evidence that where 
credible steps are taken, reform is indeed possible. Some of the highlights of this follow-up 
report include that in 2011, only 12.5% women held board positions compared to the 27.7% 
at the time of reporting – thus, a doubling of female representation in six (6) years. Second, 
in FTSE 350 companies, there are only eight (8) all-male boards, which is a significant 
reduction from 152 all male boards in 2011. Third, over a third of FTSE 350 are already at 
33% or more or on track to achieve this target, set in 2016, by 2020. This 2017 review is also 
useful in providing reflections from many of the industry leaders across sectors. It includes 
Vodafone, telecommunications sector; Lloyds Bank Group, banking and financial sector; and 
the hotel and service industry, IHG.  
 
In August 2017, the Government’s response to the Green Paper on Corporate Governance 
Reform identified that though the UK corporate governance system is rightly envied and 
emulated across the world, more could be done to ensure that it retained its competitive edge 
(HM Government, 2017). These will be discussed as appropriate in the text of this report. For 
summary purposes, it explored (i) executive pay; (ii) a company’s wider social 
responsibilities including strengthening the employee, customer and wider stakeholder 
voice; (iii) corporate governance in publicly held business (update: January 2018 – a range 
of stakeholders, led by James Wates CBE, have met to commence this process); (iv) 
boardroom diversity and (v) a range of other issues. In discussing other issues, reference was 
made to simplification of the UK Corporate Governance Code, an expectation that the board 
would set out the company’s culture and disclosure of whether there was a code of ethics, 
statutory statement on the duty of care, effectiveness of the enforcement of directors’ duties 
and protection of minority shareholders.    
 
In October 2017, the Parker Review Committee, released its final report entitled ‘A Report 
into the Ethnic Diversity of UK Boards’, which explored ethnic diversity on FTSE 100 
companies. This stands separate and distinct from much of the laudable work that has been 
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done on gender diversity. This is an indicator that there will be more work of the different 
strands of diversity in the future. Some of the key findings are that the UK population is made 
up of approximately 14% of “people of colour” or from a “non-white” ethnic group, yet it only 
represents 2% of the total UK citizens director population. What is interesting is that there 
is a high concentration of directors of colour where they made be found. There are 85 
individual directors of colour in contrast to 1050 director positions in total. Fifty-one of the 
FTSE 100 companies do not have any directors of colour. Seven companies account for over 
40% of the directors of colour; five of these have headquarters historically located outside 
the UK. Only six people of colour hold the position of Chair or CEO. To this end, the Parker 
Review Committee recommended credible steps including a target of one director of colour 
by 2021, human resources teams or search times are required to present qualified people of 
colour to all FTSE 100 and FTSE 250 nomination committees, pipeline and succession plan 
within such companies for people of colour and ensuring transparency and disclosure in 
these regards. This report also provides the commercial case and pathway to talent 
recruitment as it relates to increasing ethnic diversity on UK boards.  
 
In March 2018, data to mark International Women’s Day showed that considerable progress 
was being made at board level in FTSE 100 companies (HM Government, 2018). Some of the 
key statistics include that 29% of FTSE 100 board positions were held by women, while in 
FTSE 350, the number of women chairs had risen from 17 to 20 while the number of women 
on boards had increased to 25.2%. 
 
2.2 International firms, bodies and organizations 
 
Good corporate governance is a means by which organisations may achieve their own purpose 

in the long term. It is not a box- ticking exercise … Corporate governance is a term broadly 
used to describe the way in which companies are directed and controlled. But it’s a nebulous 

concept: there is no one ‘way’ because companies are diverse and constantly evolving. There is 
no established ideal model that can be targeted, reached or surpassed. 

ACCA (2018) 
 

In exploring the tenets of good corporate governance, the May 2018 ACCA report highlights 
a number of key themes essential in any discussion on corporate governance. First, in 
considering diversity and balance, it advocates for a wide-ranging view of diversity that must 
be supported by a balanced understanding of factors, which impede diversity in the 
boardroom, and how these might be mitigated. Second, every board member must 
understand his/her responsibility in ensuring effective boardroom discussion. Chairs must 
also understand their role in soliciting views from across the room, and find solutions to any 
element that would limit this, including dominant members. The role of disclosure and the 
increasing sense of inequality (both from shareholders and the general public) are critical to 
tackling the third issue of executive remuneration. As the report notes, ‘[T]he “gatekeeping” 
of corporate governance involves more than just companies and their owners: the wider 
public and policymakers also play a role.’ This fourth element is critical to charting the path 
forwards. A more detailed look at corporate governance and its recent strides can be gleaned 
from the Grant Thornton Corporate Governance 2017 review.  
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Chapter 3  
Reflections  
 

 
3. 1 Context  
 
On 4th July 2017, a body of regional experts explored the first Report entitled ‘Bridging the 
Gap: A Status Report on Company Law in the CARICOM Region with Recommendations 
for Reform’. Present at this meeting were attendees from eight (8) Caribbean countries, 
namely, The Bahamas, Barbados, Grenada, Guyana, Jamaica, St. Lucia, St. Vincent & the 
Grenadines, and Trinidad & Tobago. In this chapter, the writer hopes to reflect the mood, 
high level of engagement and flavour of the discussions on that day, and any subsequent 
discussion, which occurred outside of the established panels via email communication. These 
reflections would not have been possible without the efficiency, detail and accuracy of 
IMPACT Justice in the preparation of the minutes from that meeting.   
 
The session opened with introductory comments from Professor Velma Newton, Regional 
Project Director of IMPACT Justice, who noted that the seminar fell under IMPACT Justice 
Legislation and Treaty Policy Making component, falling under Immediate Outcome 1100 – 
Increased Access by CARICOM Member States to gender-equitable and environmentally-
sensitive regional model laws and new or amended national laws. Included in the opening 
remarks was an address by The Honourable Sir Martson Gibson, K.A. who regarded the 
report to be ‘riveting’ while noting that the lack of harmonisation of Commonwealth 
Caribbean companies law posed a challenge for the creation of a single economic space and 
internationalisation of the Region’s approach. He cautioned against the potential for hostility 
to businesspersons from other CARICOM jurisdictions due to domestic laws. Ms. Gibson who 
serves as Justice Sector Team Leader, Senior Development Officer of Global Affairs Canada 
explained Canada’s long-standing support for justice sector reform. She also noted the 
relevance of Canada’s newly promulgated ‘Feminist International Assistance Policy’, the goal 
of which was to ensure that concerns for women and girls remained at the heart of 
development. She also commented that a CARICOM Single Market and Economy (CSME) is 
achievable where competitiveness and coherence in the law ensured that companies could 
operate across borders without facing additional red tape.  
 
The day’s proceedings, chaired by Ms. Suzanne Goldson, Senior Lecturer in the Faculty of Law 
at University of the West Indies (Mona Campus), were divided into four sections, where I 
presented my key findings. The first session was entitled ‘A View Across the Region: The 
Contextual Framework of Company Law in the Commonwealth Caribbean’. This section 
explored the present state of Caribbean company law and some of the key values which must 
be adopted to ensure that it grows from strength to strength. The second session ‘Regional 
Legislative Approaches: Core Areas of Strength’ explored the present approaches to company 
law by considering some of the provisions discussed in the report on a section-by-section 
basis. These included provisions on formation and operation of companies, protection of 
companies and investors, winding up and other provisions. This included a detailed 
discussion and concrete examples of how coherence in the region was possible. ‘Adapting to 



 

10 

Survive: Extending Corporate Competitiveness – Recommendations for Regional Reform’, 
the third session, considered a number of areas in which the region could grow with a view 
to developing modern, forward thinking provisions. This Report seeks to provide 
extended guidance on Chapter 28 of the first report. The session was closed by a detailed 
summary from the Chair.  
 
3.2 Deeper Reflections with Preliminary Recommendations 
 
As noted above, this Report seeks to expand Chapter 28 of the first Report, which raised ten 
key elements identified in the Report as critical to the development of robust company law 
provisions. This should, in turn, enhance corporate competiveness. In the session, many of 
these areas, and, in particular, its execution generated considerable debate, which seemed to 
provide some evidence of the appetite for change within the Region.  
 

3.2.1. Corporate Groups 
 

3.2.1.1. Overview of findings  
 
On corporate groups, a query was raised in relation to the continued use of Articles of 
Association/Memoranda of Association in Trinidad and Tobago.  It was suggested that 
historical bureaucracy might be linked to the failure to reject the approach adopted in old 
British Acts. The requirement for both of these complicated the process and often required 
the assistance of an attorney-at-law, which would be an additional cost. Another issue 
relative to corporate groups was the occurrence of interlocking directorships and there was 
an exploration of how this may have led to the demise of some well-established companies. 
Support for this was evident where this was seen as one of the areas that remained 
overlooked and unregulated across the region.  
 
Though it was noted that some measure of freedom must be given to serve on different 
boards and share knowledge, this had to be escalated to more than an issue of disclosure and 
conflict of interest. This is particularly relevant where shareholders are apathetic and such 
disclosure may not be met with any opposition, particularly in times of corporate strength. 
In addition, it was noted that while it was well known that there were interlocking 
directorships or where persons sat on various boards, there was no evidence of withdrawal 
from certain decisions. Reference was drawn to the Corporate Governance Code in Jamaica 
where the number of boards on which a director could sit was ‘regulated’. It was raised that 
there was a possibility that this may be addressed in the financial institution’s guidelines but 
was not presumably provided for in the Companies Act.  
 

3.2.1.2. Recommendations: 
 
Further work is to be done on interlocking directorships with a preference for regulation 
under the Companies Act. Whether it should be done under a mandatory law under company 
law or a governance code will be discussed in further detail below.  
 
 



 

 11 

3.2.2. Director Disqualification 
 

3.2.2.1. Overview of findings 
 
Three main issues were raised in this section: the disqualification of shadow directors, online 
director registries and regional approaches against unscrupulous directors.  
 
There was no discernable rejection of disqualification of shadow directors, assuming that a 
clear standard was identified.  
 
Guyana was the only jurisdiction where a director disqualified in its jurisdiction was deemed 
as disqualified in sister jurisdictions. Further, Guyana was the only jurisdiction, which 
recognised disqualifications in sister jurisdictions. If regional harmonisation remains a 
desirable goal, steps must be taken to prevent unscrupulous directors who move across the 
Caribbean region. Some disagreed with regional disqualification of directors regarding it as 
too punitive. However, appeals should be allowed on a case-by-case basis, but, on the 
balance, regional disqualification is a desirable goal.  
 
As it relates to online registers (or a single regional register) of directors and the policy of 
transparency of persons holding directorships, it is desirable that a register be established. 
This is particularly so where the identification of directors is publicly accessible in the 
corporate registry office. It may be possible to have a closed register but governments would 
have to weigh the best approach to be adopted. Even in cases of open registers, persons 
should be permitted to request that their name be withdrawn from an open register. Such 
policies should not deter directors from serving and thus must be weighed in light of such.  
 

3.2.2.2. Recommendations 
 
As it relates to recommendations, it was proposed that a determination should be made 
whether shadow directors should be expressly included in Companies legislation as it is in 
Jamaica, and if so, whether there is a natural extension to disqualification for shadow 
directors as would be the case for ordinary directors. With a view to regional harmonisation, 
one of the necessary policies is the approach to online regional registries matched with an 
up-to-date hard copy registry. Though views were mixed on regional disqualification, on the 
balance and in light of the importance of protection of the public and shareholders, a director 
who is disqualified in one Caribbean country should not be allowed to act as a director in 
another Caribbean country. It was accepted that, with a view to bring balance, it may be best 
if there is some provision for case-by-case waiver where it is in the public interest that it 
should be done.  
 

3.2.3. Director Remuneration  
 

3.2.3.1. Overview 
 
Increased regulation of director remuneration might lead to private equity buy-outs and 
might cause the brightest minds to go offshore due to dissatisfaction with pay. It was critical 
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that companies were willing to explain to shareholders how pay was set in the company. A 
‘comply or explain’ provision was suggested. This would operate as an enabling provision 
which the directors could opt out of but, as a matter of best practice, this should be treated 
as a separate item on the agenda which would then require shareholder approval by ordinary 
resolution. Such requirements would be more fitting for public rather than private 
companies. 
 
It was noted that Jamaica had made a move to have a say on executive pay, but it did not 
receive private sector support. As a consequence, there was a watered down version in 
Jamaica’s Corporate Governance Code stating that the shareholder should have “a non-
binding vote on the remuneration policy”. A question was also raised as to whether such a 
provision should be in a code or legislation. A provision on executive remuneration did not 
exist in the UK Companies Act, but in the UK Corporate Governance Code which was 
somewhat binding on companies, in the sense that there could be repercussions if 
shareholders are not given the power to vote, rather than a direct power to change pay. For 
reasons of attractiveness of companies and recruitment of managerial talent, a direct power 
to change pay would be unattractive. Rather, if executive pay is exorbitant, the shareholders 
have the power to remove a part or the entire board of directors. Nonetheless, it is accepted 
that such matters are only increasingly important when the company is on the decline.  
 

3.2.3.2. Recommendations 
 
Further research is needed in this regard. Guidance should be provided which would 
encourage companies to not simply disclose their pay but also to provide shareholders with 
some voice in determining whether executive and non-executive pay should be approved.  
 

3.2.4. SMEs 
 

3.2.4.1. Overview 
 

Disclosure obligations should take into account small and medium sized enterprises (SMEs). 
All forms of support, including hands-on assistance relative to the completion of forms 
should be possible without reliance on the services of an attorney. Where the corporate 
structure is complex, it is accepted that the professional legal services would be required but 
this should be the exception and not the rule. The nature of the form and content required is 
not sufficiently complex to justify this additional cost in the case of many of the SMEs in the 
region.  
 

3.2.4.2. Recommendations 
 
There was a view that resources should be invested in the production of best practice and 
explanatory guides and videos on completion of forms including registration documents, 
financial disclosures inter alia. 
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3.2.5. Managing Regional Corporate Competitiveness 
 

3.2.5.1. Overview 
 
Managing regional competitiveness extends outside of company law. Thus it was critical that 
as the company law framework was improving that there be equivalent changes in the legal 
system as a whole, alternately that would make company law reform a nullity. As the 
European model shows it is possible to have some harmonised law while retaining 
competitiveness.  
 

3.2.5.2. Recommendations 
 
It is accepted that a “one-size fits all approach” is undesirable but certain legislative 
minimums, if established, could enhance the competitiveness of the region as a whole. 
Similarity in approach will also ease the transition and further development of businesses 
across the region.  
 

3.2.6. Modern Registration 
 

3.2.6.1. Overview 
 
The discussion of modern registration must necessarily include the structure and form of 
registration in addition to the method (suitable platform/vehicle). As it relates to the 
structure and form of registration, it is key to have some type of standard form arrangements 
from incorporation and dissolution. The company law framework in the Caribbean region 
must be clear, predictable and simple enough for a reasonably prudent man. The keystone to 
any modern registration system should be efficiency with low costs.  
 
The form of registration, in particular, online registration was another area of debate. An 
online platform that facilitates immediate or efficient registration is critically necessary as 
well. Though it is commendable that many jurisdictions have a website, the interface does 
not appear to have the capability to transform into a registration platform. Some of the 
services that would be useful included capacity to register and de-register a company, 
conduct a name search (across the Region – as compared to independent jurisdiction name 
searches), process applications and updates, file documents and connect to tax and social 
security authorities. This final factor is one of the alarming features of registering in many of 
the jurisdictions across the region. Further, any payment of fees in the public sector should 
be automatically registered on the corporate registry interface. 
 
Reference in the report was made to the World Bank’s tracking of Rwanda, Chile and United 
Kingdom who stand at different developmental stages with regards to online registration. All 
of these are encouraging and provide significant hope for our region.  
 
As it relates to developments in the region, reference was made to the CARICOM’s attempts 
at harmonised registration of businesses and companies across the region. Guyana has an e-
registry database where companies can upload data in a digitised format or start to digitise 
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their registry. It was noted that Jamaica and Trinidad and Tobago were the only two 
jurisdictions which have not accepted the CARICOM e-Registry because of the perceived 
competitiveness of their existing online systems. One limitation in Guyana was the lack of e-
commerce legislation which made online payments difficult. The report was parallel to the 
registry in regards to formalising the initiatives of the e-registry. It was also noted that the 
whole issue of removing the paper trail was good for investors but would not be welcomed 
by attorneys.  
 

3.2.6.2. Recommendations 
 
There was generally an appetite for a modern online platform, which could be more cost-
effective if it were a regional platform. Some of the challenges that presently operate outside 
of the company law framework would need to be addressed including digitisation of all 
paper-based registration, streamlining for data exchange, effective security, reliable internet 
and electricity connections and operational costs. Training of the staff of corporate affairs (or 
equivalent body) was necessary as it should not be necessary to retain the services of an 
attorney-at-law to be incorporated. Global perspectives on the role of third parties in the 
incorporation process and their effect on costs and time efficiency are explored below in this 
report. Experiences were shared that on some occasions, despite the presence of a legislative 
framework, the registry staff did not understand the implication or manner of 
implementation of the legal framework, thus the need for guidance to be provided to the 
administrative staff. 
 

3.2.7. Board Diversity 
 

3.2.7.1. Overview 
 
Board diversity is not a feminist agenda but diversity of opinions and perspectives would 
prevent ‘group think’. The issue must be presented as one of balanced diversity, namely 
gender diversity for men and women, which would ensure that in a decade, companies are 
not seeking to reverse the trends of an unrepresented male population on corporate boards.  
 
There was a general consensus and overwhelming majority against the use of mandatory 
targets or legislated quotas and it was found to be more preferable to adopt a soft-touch 
approach. Any hard rules could lead women to believe that they were appointed due to their 
gender rather than their abilities. Such mandatory approaches have failed in Australia, 
Denmark and Sweden. Further, it may cause women to question their abilities and their true 
purpose on the board of directors. Though there are no Caribbean statistics on women on 
boards, there was an acceptance that there were a growing number of women on boards, 
even outside of a framework of targets. Evidence from Jamaica suggested that research had 
shown that there was more gender equality on public sector boards when compared with 
private sector.  
 
Further, reference was also made to the fact of underrepresentation of females though more 
females were university graduates. This statistic, however, has not been reflected on the 
boards of companies.  
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3.2.7.2. Recommendations 

 
It was proposed that, in the first instance, a soft touch approach of voluntary diversity 
guidelines for corporations should be established which would require them to put in place 
diversity policies, targets and reporting. Where the soft law approach is not effective 
exploration of the role of legislation would be the next step. 
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Part II: 

 
Detailed Analysis on Nine “Growth” Areas 
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Chapter 4  
Key Theme One: Extended Provisions on Director Disqualification 
 

 
 

Is the hon. Gentleman aware that many of us receive constant complaints from our 
constituents who are the creditors of fly-by-night directors who have taken a firm into 

insolvency and started it up again almost immediately using the same telephone number, the 
same office but a different company name? Will the hon. Gentleman, along the lines of 

paragraph 85 of the Jenkins report, undertake to have his Department consider this as a 
matter of urgency, because many people have lost a great deal of money? 

 
Mr. Whitehead (Parliamentary representative for Derby North) 

 
 

Does my hon. Friend agree that if a director knows that he may lose other people's money 
without loss to himself that can amount to fraudulence because he does not bother to care? 

Being a director surely involves caring, and we should introduce the strongest law possible to 
stop people from engaging in business when they have no experience and no capital and just 

use other people's savings. 
 

Mr. Beaumont-Dark (Parliamentary representative for Birmingham Selly Oak) 
 
 
4.1 Context 
 
There are a number of provisions discussed in Chapter 12 of the first report which raise the 
circumstances in which a director can be disqualified. Of considerable note is the Guyanese 
approach, this expressly recognises disqualification orders made in another member state of 
the Commonwealth Caribbean. This provision should be adopted across the Caribbean, as it 
facilitates the ultimate aim of such provisions, that being to preserve the integrity of the 
corporate form, rather than punishing directors.  
 
It is useful at this point to note some of the analysis of Jacques du Plessis and Jeanne Nel de 
Koker (2017), who are the editors of a riveting collection which explores the comparative 
approaches to director disqualification in United Kingdom, Australia, South Africa, the United 
States and Germany. In reflecting on the most appropriate approach to legislate for director 
disqualification, it is necessary to understand the common purposes in director 
disqualification. Is the purpose of the disqualification to protect the public? Maintain high 
corporate standards? Prevent unlawful and fraudulent behaviour? It is argued that these 
separate objectives intertwine and dovetail to serve a broader overarching purchase, namely 
public interest in the good management of corporations. The editors note that this may 
manifest itself in many ways, depending on the jurisdiction. For example, in Australia, this 
includes the interests of consumers, creditors and investors while in Germany, it is focuses 
on protection of creditors and the capital market. The UK manifestation also focuses on the 
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protection of the public. Such operates in the United States to signal to investors that the 
market is safe where strong signals are sent, which deter corporate misconduct. 
 
The literature also explores some of the differences with the process and nature of 
disqualification provisions being one of the key distinctions. Of the countries investigated, 
namely the United Kingdom, Australia, South Africa, Unites States of America and Germany, 
one or more of three ways of disqualification may be possible, namely automatic 
disqualification, disqualification on application and disqualification by a regulator. du Plessis 
et al (2017) argues that this is almost non-existent in the United States but well developed 
Australia, the United Kingdom, South Africa and Germany. Some of the common grounds in 
the latter jurisdictions include convictions, insolvency or bankruptcy. As it relates to the 
United States, their approach to internal structures in corporate law drives a mechanism, 
which favours internal removal rather than an external procedure. Another distinction 
relates to the structure and who can apply for a person to be disqualified, whether done 
through a court or a public regulator.  
 
Another contrasting feature, according to du Plessis et al (2017), relates to mandatory versus 
discretionary disqualification. In the United Kingdom, the usual way for a person to be 
disqualified is a conclusion of ‘unfitness’ where a wide-range of factors may be taken into 
account. Here, the court may use its discretion to determine whether the party should be 
disqualified. This stands in contrast with mandatory discretion where unfitness is seen not 
as a conclusion but as an independent ground for the determination of qualification of 
directors. Therefore, no discretion is exercisable.  
 
The prominent role played by the court is absent in some jurisdictions and provision is made 
outside of the company law framework which have the effect of disqualification. du Plessis 
et al (2017) notes that these are occupational bans imposed by the criminal courts and trade 
bans by administrative bodies. In South Africa, individuals can play a greater role and the 
power is not reserved to the regulator. However, it should be noted that most 
disqualifications occur outside the purview of the court with most of the power being 
exercised by the Regulator: whether it be on the basis of a ‘show cause’ notice with an 
opportunity to be heard as in Australia (2001 Act), on the basis of unfitness as the United 
Kingdom or by virtue of a ‘cease and desist proceeding’ in the United States under section 
21C of the Securities Exchange Act 1934. They also note that though having a corporate 
regulator under the Companies and Intellectual Property Commission, the 2008 South 
African Act does not allow for disqualification of individuals while there is no corporate 
regulator in the traditional Sense in Germany (though disqualification of bank directors is 
permitted under the German Banking Act). Finally, the cost of a regulator, where such a party 
plays an active role, could impact on the effectiveness of this role as this consistently remains 
a budgetary issue. Despite this, the overall picture of what is offered by a regulator, outside 
of director disqualification, is a necessity in a modern corporate governance framework.  
 
Another area of reflection must be the power to be exempted from disqualification. In South 
Africa and the United Kingdom, the court may exempt a disqualified person under the 
relevant provisions while in the US, such may be given by the court. In Australia, persons  
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court disqualified must be authorised by the court while those disqualified by the Australian 
Securities and Investments Commission must receive authorisation from this same body.  
 
As it relates to monitoring, du Plessis et al (2017) notes that Australia, South Africa and the 
United Kingdom maintain registers for disqualified individuals. This stands in contrast with 
Germany where there is no regulator and directors and members of boards must simply 
certify that they have not been disqualified prior to appointment. False declarations are a 
criminal offence but the damage may indeed be done by the time that this offence has been 
detected and prosecuted accordingly.  
 
In determining a proper approach to the drafting of director disqualification legislation, the 
literature has identified eleven key components of any statute. First, what is the purpose of 
the legislation? Second, is there a primary piece of legislation for disqualification, namely an 
independent Act or does this legislative mandate fall within the general provision on 
company regulation, namely the Companies Act? Third, what types of disqualification should 
be permitted under the Act? Fourth, what is the threshold for disqualification, namely, what 
is the appropriate test? Fifth, what are the maximum time periods for which a person may be 
disqualified? Sixth, who can apply or impose disqualification orders: a regulator, judicial 
officer or other individual? Seventh, who holds the power (regulator or court), and what is 
the nature of that power? Eighth, who (and how) may a party be exempted from 
disqualification? Ninth, is there a monitoring role, which may or may not include the 
establishment of a register? Tenth, what are the consequences of managing when 
disqualified? Eleventh, should disqualification be regional? Should a director disqualified in 
region A be equally disqualified in region B (subject to the power of the appropriate body to 
waive the disqualification order)? 
 
4.2 United Kingdom Approaches to Disqualification  
 
Extensive provision for the disqualification of directors may be found in the UK Company 
Director Disqualification Act 1986. This may be treated as the guiding provision on director 
disqualification. The key elements are listed in brief below: 

 Where a person is subject to a disqualification order, he shall not be a director of a 
company, act as receiver of a company’s property or in any way, whether directly or 
indirectly, be concerned or take part in the promotion, formation or management of 
a company unless (in each case) he has the leave of the court, and he shall not act as 
an insolvency practitioner. (section 1(1)) The flexibility in the provision is evident in 
the potential to act where leave of the court has been given. The matters to be 
considered in determining unfitness are considered under section 8. 

 A minimum and maximum period of disqualification should be identified (sections 
1(2) and 6) 

 A disqualification order may still operate in cases of criminal misdoing, 
notwithstanding that such a person is or has been punished under the criminal law 
(section 1(4)) 

 Rather than being disqualified, a person may make an undertaking to be disqualified. 
This is in contrast to a disqualification order on application to the court. In 
determining the period of disqualification, the Secretary of State may take into 
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account other matters including criminal convictions. Here, the minimum period is 
two years and the maximum period is five years (section 1A)  

 A disqualification order may also made where a person is convicted of an indictable 
offence (whether on indictment or summarily). Where the court is one of summary 
jurisdiction, the maximum period of disqualification is five years and, in all cases, the 
maximum period is 15 years. (section 2) 

 Where there are persistent breaches of obligations imposed under companies 
legislation or fraud related activity (e.g. fraudulent trading), a disqualification order 
may also be made (sections 3 and 4) 

 There is a duty imposed on the court to disqualify a director of an insolvent company. 
The fact of being insolvent is not the only pre-requisite as such would operate 
unfairly against directors; rather, he must be director at the time the company has 
become insolvent and his conduct as a director of the company makes him unfit to 
be concerned in the management of the company. It also lays out the circumstances 
in which the company will be treated as insolvent. (section 6) 

 In the interests of the public, any person may make an application to the Secretary 
of State that a certain director(s) should be disqualified. In such cases, the Secretary 
of State may accept an undertaking rather than seeking a disqualification order if it 
is in the interests of the public to do so. (section 7) 

 The court has the power to vary the disqualification order (section 8) 
 There are also prospective provisions that permit disqualification for breach of 

competition law (sections 9A – 9E). Given the desire for regional competitiveness on 
the basis of fair competition, such provisions may be equally welcomed in the 
Commonwealth Caribbean. 

 The proceedings are civil but once ordered, it is backed by criminal and financial 
liability (sections 13 – 15) 

 
4.3 Reforming disqualification provisions in the Caribbean region  
 
Given the extensive discussion of statutory provisions in the first report, this chapter will 
focus on eleven elements which have been identified as critical for reflection when 
developing a director disqualification framework. In some jurisdictions, provision has been 
made for the disqualification of directors with the implicit purpose in line with those noted 
before, namely protection of the public, maintenance of high corporate standards and the 
prevention of unlawful and fraudulent behaviour (Du Plessis, 2017).  
 
In jurisdictions where such provisions may be found, there is no standalone statutory 
framework as may be found in the United Kingdom but it is usually covered under fewer than 
5 provisions. In Barbados, under section 64, the Registrar may apply to the court identifying 
that a person is unfit to be ‘directly or indirectly concerned with the management of the 
company’. A similar test may be found in the United Kingdom. Presently, apart from regional 
recognition of disqualification in Guyana, there appears to be no regional framework for 
disqualification. The unfortunate effect is that a director disqualified in Barbados may be able 
to hold a directorship in another region. This does not support the ideals of regional 
corporate strength and development and must be remedied. If similar thresholds are 
established across the region, states should be willing to recognise disqualifications 
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stemming from national proceedings. This, of course, does not affect the discretion of the 
court or Registrar to waive the disqualification as the relevant power deems fit. To support 
this, as noted in one the key points above, there must be an accurate and transparent form of 
record keeping which could be easily executed by virtue of an online regional register.  
 
It is also useful to note that in Barbados, in determining whether to make an order under the 
relevant provision, the court must have regard to all the circumstances that it considers 
relevant and this may include ‘any previous convictions of the person in Barbados or 
elsewhere for an offence involving fraud or dishonesty or in connection with the promotion, 
formation or management of any body corporate.’ Therefore, though a person may not be 
automatically disqualified in Caribbean country A when previously disqualified in Caribbean 
country B, this may be taken into account in determining whether that person(s)/body 
should be disqualified. This approach, however, may be too late as the director’s actions may 
have already affected shareholder/creditor interest in the company and, possibly, the wider 
public interest.  
 
The maximum period of disqualification in Barbados is five years (with no minimum period), 
when contrasted with the United Kingdom’s tiered approach which makes a distinction 
between cases where an indictable offence has been committed as compared with cases 
where none has been committed. The general approach in the United Kingdom is a minimum 
of two years with a maximum of five. However, where an indictable offence has been 
committed, in cases where the court is one of summary jurisdiction, the maximum time 
period is five years, while for indictable offences, the maximum is fifteen years. This tiered 
approach allows for some consistency in the handling of more serious offences. The UK 
statutory provision also makes it clear that the disqualification is not waived by means of the 
criminal law operating for the underlying or related offence. The court can waive the 
disqualification order.  
 
It is proposed that similar detail in the determination of director disqualifications in the 
region be adopted, as even the Canadian provisions are extensive on the removal of directors 
but only the provincial Securities Act permits the disqualification of a director. In addition, 
though not in extensive detail, this theme also raises the issue of the establishment of 
regional register of directors – this will increase transparency of the boards on which 
directors sit.  Both an open and closed register should be established. The Registrar may 
exempt a person from being listed in the Open Register if, such a person makes an application 
to the Registrar providing evidence that it is just and reasonable that his or her name should 
not be so listed. Such an exemption should only be provided in rare cases. This exemption 
may be time specific and should extend for no longer than is necessary. In cases where such 
an exemption is provided, the specific information should still be recorded on the Closed 
Register. Any person should be permitted to make an application to the Registrar for 
information on the boards on which a particular director has sat.  
 
This will also assist in determining issues of board diversity, as discussed below under 
Theme 8. The potential for the establishment of an independent (regional) investigations 
board or team should also be investigated, with the initial investigations being discharged by 
the Registrar or other relevant body, and the case being launched before a Director 



 

22 

Disqualification Tribunal. Any decision of the Tribunal may be appealed to the courts. A 
regional body would be highly effective, the work being made easier by similarity in 
provisions. However, a difference in statutory approach should not bar the development of 
this Tribunal. 
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Chapter 5  

Key Theme Two: Director Remuneration 
 

 
How would a typical business owner react if employees could set their own salaries and not 

necessarily inform the owner what amount they have decided to pay themselves? This is 
essentially how companies in many economies determine the remuneration of board members 

and senior executives vis-à-vis shareholders. 
 

(Doing Business, 2017) 
 
 
5.1 Context  
 
The general approach under section 102 of the Barbados Companies Act is that ‘[S]ubject to 
its articles or by-laws, or any unanimous shareholder agreement, the directors of a company 
may fix the remuneration of the directors, officers and employees of the company.’ This 
provision is reflected in other jurisdictions. Outside of such provisions, the articles of 
association of the company will inevitably vest the board of directors with the power to 
manage the company [See chapter 12 of the first report].  Within the power to manage the 
company, the board of directors is empowered to appoint directors and consequently set 
their remuneration. Thus, shareholders have indirectly, where there is no intervention on 
their part, assigned the powers to set their remuneration to the directors themselves. It is 
standard corporate practice that any director who attends a meeting will be a paid fee; 
however, the focus of this recommendation (and the general discussion on executive pay) is 
not on such fees, which are nominal only and often waived, but the funds paid under his or 
her managerial services contract which are far more lucrative.  
 
Quite relevant at the outset of this discussion is the fundamental investigation of why should 
there be any state involvement in the regulation of executive pay when there is a high risk 
that he will be fired if he does not perform satisfactorily. Thus, his or her pay is reflective of 
the risk, which he or she undertakes. Further, when compared to other professionals whose 
pay is generally higher than directors, no investigation is undertaken. In line with this is the 
famous statement of then Secretary of States for DBIS, Sir Vincent Cable: ‘I am also asked by 
critics why - as an addicted fan of Match of the Day - I don’t make the same fuss about the 
Premier League footballers who earn upwards of £50,000 a week. But here, failure - whether 
by managers, players or the club - is severely punished. Rewards, for the few, are lavish but 
playing and managerial careers are usually brief. Quality is clearly recognised and 
acknowledged. There is also a high level of ethnic diversity - not a feature of British 
boardrooms. And it is not a committee of Manchester United players who set the pay of 
Wayne Rooney. The fan base does not expect a puritanical approach to equality and will 
tolerate some wide differentials; but it does expect rewards to reflect merit.’ 
  
This recommendation will discuss a number of key areas including the nature/form of 
director remuneration (excluding fees), criticisms of executive pay, challenges in regulating 
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executive pay, the regulation of executive pay in the United Kingdom and abroad and 
suggestions for further reform. In light of these, it will close with a discussion on how 
executive remuneration can be managed in the Commonwealth Caribbean.  
 
5.2 Nature and Form of Director Remuneration 
 
There are two main forms of remuneration: salary, which is fixed, and variable forms of 
remuneration, which include bonus schemes (whether annual or long term) and share 
options. Other perks often include a company car, subsidized mortgage finance, tickets at 
sporting events, among others. As it relates to variable forms of remuneration, it is argued 
that where remuneration is tied to performance this provides an incentive for directors to 
run the company in the shareholder’s interest as the attainment of certain corporate targets 
will directly correlate to their increased wealth. DBIS (2011) noted that there had been a 
substantial increase in performance-oriented pay.  
 
Though executive pay may not be as extreme as that experienced in some of the developed 
countries, it is well established that the manner in which remuneration is set in companies, 
particularly public companies is very important as the directors have an incentive to be self-
seeking, particularly in light of shareholder apathy. It is noteworthy that though such issues 
of corporate governance often relate generally to public companies, private companies are 
equally relevant in this discussion. The willingness of the court to reach even in the affairs of 
private companies is discussed in the case law below.  
 
5.3 Criticisms of Executive Pay 
 
Ernst & Young LLP (2016) notes that the execution of executive pay is obsolete and though 
those within the specific company who are recipients may believe that it is fit for purpose, it 
is clear from the evidence that it is no longer fit for purpose and must therefore be reformed. 
Six key tenets of the traditional model on executive pay which are no longer fit for purpose 
are: (i) executive pensions are obsolete; (ii) bonuses are not variable enough to effectively 
incentivise performance or behaviour; (iii) the push for deferral is hyper-inflationary; (iv) 
the effectiveness of the traditional LTIP vehicle is now questionable; (v) benefits are a cost 
which should be funded out of pay and (vi) the use of profit as a key performance measure 
can create disconnect between executives and shareholders.  
 
In the post-GFC period, three main criticisms of executive pay were often cited. First, 
executive pay is poorly correlated with performance. Given that executive pay is a potential 
solution to the managerial agency problem [this arises as a result of the conflict of interests 
due to the separation of ownership and control between the principals, or shareholders, and 
their agents, the executives], it is accepted that executives should benefit when the company 
flourishes but their prosperity should equally decline in line with the shareholders when the 
company is performing poorly.  
 
Executive pay, however, does not reach this ideal and thus does not seek to rectify the 
managerial agency problem. Though further statistical study is needed on this area in the 
Caribbean region, it is useful to note that the DBIS (2011) noted that while the share price in 
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FTSE 100 companies increased annually by only 1.7%, executive pay increased in the same 
years annually by 13.6%. The insignificant link between pay and performance is often 
described as rewarding failure [the bête noire of the corporate governance brigade].  
 
Second, the lack of parity between senior management and rank and file employees was also 
noted. In the United Kingdom in the 1990s, the differential was 47:1. This prompted John 
Edmonds, President of the Trade Union Congress, in 1998 to regard executives who award 
themselves huge salary increases while holding down workers’ pay as bloated rodents 
(Trade Union Congress, 1998). This disparity was also regarded by Lord Myners, two years 
later, as ‘one of the iconic failures of corporate governance’ (Corporate Law and Governance 
Blog, 2010). It is well established that employee morale is closely tied to issues of perceived 
fairness. On the concept of fairness, the Hutton Review of Fair Pay noted that fairness was 
comprised of two elements: (i) procedural fairness, which relates to the process by which 
pay is set and (ii) an assessment of the combination which the individual makes to the 
success of the enterprise (Hutton Review of Fair Pay, 2011).  
 
Third, the growing disparity in pay may be tied to a deeper societal problem. The Walker 
Report regarded the earning gap as a matter of wider public concern as ‘they stem from a 
much wider perspective of social justice linked to growing inequalities in income and wealth 
generally in many developed economies’ (Hutton Review of Fair Pay, 2011). 
 
A more recent report found that there was general dissatisfaction among stakeholders on the 
growth of executive pay. Some of the drivers of pay increases are globalization (the size of 
multinational businesses resulting in more responsibility and financial impact and leading to 
higher rewards), scarcity of talent (in renegotiation, low pool of talent increases its price), 
performance-related pay (which has been found to improperly reflect performance), 
remuneration consultants (benchmarking from the median – arguably driven by publication 
of pay – resulting in an upward pay spiral), remuneration committees (unable or willing to 
challenge excessive pay awards), and shareholder agreement (lack of engagement on pay), 
weak boards (boards are not strong enough to resist upward pressures on pay) and 
executive greed/contagion.  
 
5.4 Challenges in Regulating Executive Pay 
 
Three of the main challenges in regulating executive pay are group-think, cross pollination 
and remuneration consultants. As it relates to group-think, even if the directors set up a 
separate remuneration committee which may be staffed with independent/non-executive 
directors, they all seem to think alike. To form part of this “sacred society” which creates an 
“in crowd” and therefore forms as formidable opposition to any challenging of the status quo. 
Relative to cross pollination, where a corporate director serves on the board of another 
company, such directors may be indulging in what United Kingdom Prime Minister Cameron 
regarded as ‘back scratching’ (Winnett, 2012). Further, the inclusion of remuneration 
consultants appears to be of little avail. A remuneration consultant is an independent 
company, which advises the board on executive compensation. The objectivity of such 
remuneration consultants is called into question where the corporate board secures their 
livelihood. Such companies would be well aware that were they to propose an action, which 
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creates a downward spiral of executive pay, their services may not be retained in the future. 
As between the competitiveness of remuneration consultants for corporate clients, there is 
a possibility that in an attempt to stay ahead of the curve of competitive companies, there 
will be an upward spiral in executive pay.  
 
5.5 Executive Pay – Overseas Perspectives 
 

 5.5.1 Regulation  
 
There are two main methods by which executive pay can be properly ‘regulated’. There may 
be a judicial response to issues of executive remuneration, which may be bolstered by a 
legislative response. 
 
On the issue of judicial response, there are two main ways through which the judiciary has 
sought to combat executive pay. First, reference is made to the obligation on directors to use 
their managerial powers for a proper purpose. In cases where excessive remuneration may 
be regarded as exercising one’s powers for an improper purpose, the court may set aside 
such remuneration. In the English case of Re Halt Garage, relating to remuneration given to 
a director in a private company who was incapacitated with illness, the court was clear that 
if there is no genuine exercise of the company’s remuneration power for a proper purpose, 
it will be set aside as an unauthorized gift. The other provision, which has been used is the 
unfairly prejudicial provision. The English cases of Fowler v Gruber and Smith v Croft (No. 2) 
indicate the potential, yet reluctance of the court to make such an order under section 994 of 
the United Kingdom Companies Act.  
 
Though there is only one general provision in some of the Companies Acts in the 
Commonwealth Caribbean region relative to executive remuneration six (6) key provisions 
may be found in the United Kingdom Companies Act 2006. The first three provisions relate 
to quoted companies only. These will be briefly discussed. Section 420 of UKCA 2006 
requires the directors to prepare a remuneration report for each financial year of the 
company. Failure to do so, each director commits an offence and is liable on conviction to a 
fine. Such a report must be signed under section 423 of UKCA 2006. Section 421 of UK CA 
2006 confers on the Secretary of State the power to make provision by regulations on the 
information to be contained in the report, how the report is to be set out and the part of the 
report that is auditable. Under section 423 of UKCA 2006, such a report must be circulated 
to the shareholders of the company and under section 441 of UKCA 2006 must be filed with 
the Registrar. In addition, for quoted companies, under section 430 of UKCA 2006, such a 
report must also be made available on the company’s website. 
 
Other provisions in the companies’ legislation include section 188 of UKCA 2006, which 
states that if there is a managerial services contract of two or more years, it must be voted 
on by the shareholders. It should be noted that prior to this, it was a five-year term, though 
in practice, the usual managerial service contract was for no more than one year. Reference 
may also be made to section 217 of UKCA 2006 which provides that where payments are 
made to director for loss of office [defined under section 215 UKCA 2006], shareholders must 
be given a memorandum setting out the details and they have to approve what has gone on 
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by an ordinary resolution. Excluded from this requirement based on section 220 of UKCA 
2006 would be any payment, which is made in good faith in discharge of a legal obligation or 
by way of settlement of any claim in relation to or in connection with termination of a 
person’s office or employment. 
 
Five guiding themes, equally relevant, are found in Schedule 8 of the Large and Medium-sized 
Companies and Groups (Accounts and Reports) Regulation 2008. First, there should be an 
identification of who sets executive pay (section 2), identification and specification of the 
company’s policy on executive pay (section 3), identification of how executive pay relates to 
pay arrangements in the company (section 4) [this may include what is the differential 
between senior management and rank-and-file employees], identification of how corporate 
performance correlates with pay and disclosure of the elements (and relevant percentages) 
of each particular feature which forms part of the executive director compensation.  
 
The key provision reflected in some jurisdictions is referred to as the ‘say on pay’ vote. Under 
section 439 of UKCA 2006, the annual remuneration report has to be put to an advisory vote 
at the accounts meeting which is the annual general meeting. Though the provision does not 
indicate expressly that the vote is advisory, subsection (5) emphasises that the entitlement 
to remuneration is not conditional upon endorsement of the director’s remuneration report. 
Thus, even in cases of a majority vote rejecting the report, the director’s contracted 
remuneration with the company remains in place. Given the power of shareholders to 
remove directors or to reject them should they stand for re-election, any board whose report 
has been rejected on this basis would take heed to correct this in line with shareholder 
expectations. This is reflected in the discussion of practice directly below.  
 
In weighing the value of a mandatory vote or veto, DBIS (2011) noted that almost ten years 
after the introduction of ‘say on pay’ in the United Kingdom, pay has continued to rise with 
no clear link to performance. The DBIS (2012) also noted the legal implications of mandatory 
vote or veto which would, in effect, shift the power back to the shareholders which they have 
given to the directors under their general duty to manage the company. In effect, the value of 
the provision is to give shareholders, when desirable, an opportunity to signal their 
discontent. The failure to mandate a further discussion in even in cases where there is a failed 
vote is regarded as one of the shortfalls of the legislative provision.  
 
In practice, the shareholders normally endorse the report.  During the 2011 annual general 
meeting season, some unofficial figures reveal just under 6% of shareholders voted no. In 
2009, in the post crisis period, on five occasions, there was an outright no majority vote while 
the average dissent is 12%. In 2010, there were no ‘no’ votes while three were recorded in 
2011.  
 
One of the examples of corporate response to a rejected remuneration report is evident in 
the experience of Royal Dutch Shell where bonuses were awarded even though the company 
had failed to meet their target. In response to this, the former chairman of the remuneration 
committee, Peter Job, stepped down five month later. Shareholders were incensed by his 
recommendation that directors take up half their share awards even though Shell had missed 
its target of finishing third out of a peer group of five rivals. As a result the company has 
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increased consultation with its major shareholders about remuneration policies. The 
company regarded that this move would result in a better alignment of ‘remuneration policy 
with shareholder interest and long-term strategy’ (Mason, 2010). 
 
In Australia, since 2005, shareholders have had a vote on Corporations Act 2001 (Section 
250R); a recent review of which was regarded as successful.  
 

5.5.2 Suggestion for Further Reform  
 

There are a number of proposals on the most effective and efficient manner of managing 
executive pay – some of these are discussed below (in no order of preference or significance).  
 
First, DBIS (2011) suggested that the eligible candidates for the remuneration committee 
should be expanded, including such persons as employees. Some of the challenges relevant 
to the inclusion of an employee representative would include, but not be limited to, how such 
person would be appointed (whether by the shareholders or through the board of directors 
– noting the possible conflict of interest where they are appointed by either party) and 
whether it would be a form of tokenism or if they would have any real power over the 
remaining members of the board. Assuming that the other sitting members of the committee 
were directors and thus owe their duty to the company and company alone; to whom would 
such representatives owe a duty? Relative to employees but serving as a separate solution 
would be whether the advisory vote could be done by employees. This suggestion of the DBIS 
(2011) is baseless as there is no power to remove the director on the part of the employee 
and thus, they may merely agitate without change. Further, given the fact that employees are 
‘in effect’ hired or fired by persons who have an interest on the board of the company, it is 
highly likely that employees, if they were to act in a self-interested manner, would opt for 
higher pay rather than changing the status quo of spiraling pay.  
 
Second, increasingly disclosure with the view of shaming board of companies and 
empowering shareholders may be of limited success. Since 1995, there has been increased 
disclosure of pay but this has created the converse effect. It may be suggested that having 
seen what other companies pay encourages a director to agitate for further funds given the 
competitive advantage of retaining him/her. This has resulted in an upward ratchet with a 
determination on the part of each company to pay better than its competitors. 
 
Third, the inherent challenges of linking pay with performance include the uncertain nature 
of one’s compensation, even in cases where the director is working diligently. Such persons 
would be affect by general stock market fluctuations and the potential for rapid oscillations 
from year to year would reduce the attractiveness of the job. One suggestion has been 
offering share options. The theory is that if a director owns shares in the company, he would 
be more incentivised to work diligently with a view to increasing the shareholder’s return. 
The reality, however, is that such an option hinders diversification. A director would want to 
ensure that he does not place, according to the old adage, “all of his eggs in one basket”. By 
being employed by the company, his human and reputational capital is tied to that company. 
By also requiring that part of his income is tied to the company’s performance adds to his 
already high risk.  
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The fourth key point relates to the inability, or apathy, of shareholders to be agents of change. 
They are only often highly interested in the affairs of the company, when the company is on 
the verge or has already failed (this does not relate to insolvency but rather the failure to 
attainment performance or other targets). It is also accepted that shareholders understand 
the complexity in setting executive pay and would prefer not to be involved. As it relates to 
the recruitment and selection of a director, some of the factors include how much are present 
executives in the company being paid, what are the company’s plans and objectives and how 
critical is this individual to the attainment of these goals, how much money does the company 
have to pay the individual, will the addition of this person increase the ‘investment 
attractiveness’ of the company, what are the pay levels elsewhere in the industry, assuming 
the individual is currently employed, what is this individual’s current pay package and how 
relevant are performance-oriented incentives in this sector. Finally, on the issue of 
shareholders, given the data above on the apathy of shareholders even with the ‘section 439’ 
weapon (say-on-pay vote), it is unlikely that this will bring any change. 
 
The final key point would be the likelihood and/or feasibility on the issue of a pay multiple 
or cap. The Hutton Review of Fair Pay hinted at the multiple of 20:1 being feasible. Such a 
multiple would be administered in a ‘comply-or-explain’ manner where boards would be 
able to explain their non-compliance with the appropriately selected multiple. Another 
alternative would be a cap on executive pay (whether expressed as a multiple or otherwise). 
Such an approach was eventually not further considered by the Government. One of the 
inherent challenges is the varying approach to executive pay across sectors, and even within 
sectors. Further, issues of reporting and compliance-checks would add unnecessary burdens 
to companies and the state respectively.  
 
Another approach has been suggested by Ernst & Young LLP (2016): a simplified model 
where one pays executives for the work they do, pay them a bit more if they generate better 
than expected outcomes, pay them a bit less if they undershoot expectations and require that 
they buy shares every year with a meaningful portion of their remuneration.  
 
Even though there is a say on pay vote and a binding vote on pay policy, on average, these 
have received 90+% approval from shareholders. The general public disquiet does not reflect 
the shareholder approval of such pay packages. The report was able to point to evidence 
where the binding vote on pay policy, which occurs every three years, may be used by 
shareholders to reject pay structures in companies. Shareholders have been quite vocal 
regarding speaking out to address gaps in pay policy. There are two other factors which may 
produce anomalies: first, passive shareholders are unwilling to intervene where the board is 
delivering success even if they pay is out of line with what is deemed appropriate and foreign 
investors own the majority of shares in UK companies and may not be inclined to act.  
 
As it relates to the binding vote on pay, it is recommended that if there is a vote against the 
board’s policy on over 25% of votes cast, there should be a binding vote the following year 
rather than in three years as is the normal procedure.  
 
As it relates to remuneration committees, these should include employee representation 
which would serve to send a powerful message on the company’s culture and commitment 
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to fair pay.  Chairs of remuneration committees should be responsible for delivering simple 
structures, with  the resulting effect of justifiable levels of remuneration, which will facilitate 
the shareholders holding them to account. It is therefore recommended that chairs should 
have served at least one year previously and a Chair should be expected to resign if his 
proposal does not receive the backing of 75% of voting shareholders.  
 
As it relates to ratios, there should be publication of pay ratios between the CEO and senior 
executives and all UK employees of that company. Further, in the interests of transparency, 
similar records should be published by the public sector. 
 
The Government accepted some of these recommendations in this report including the ratio 
of pay between executives and other employees.  
 
5.6 Tackling Executive Remuneration in the Commonwealth Caribbean 
 
In dealing with any form of regulation of private and public companies, it is often suggested 
that a clear distinction should be made. It is accepted, however, that if the regulation is 
restricted to public companies, there may be an increase in private equity buy-outs. Further, 
if relevant to both types of companies, it would constrain companies who are willing to pay 
to recruit the best talent and may force them to move offshore. The basis on which the 
government would introduce prescriptive rules for the private sector would be questionable. 
It is, however, arguable that a comply or explain, on the one hand, or non-mandatory opt-out 
approach on the other, may be better suited, though a director may argue that he is only 
interested in employment at a particular firm where the shareholders have opted out of such 
a provision.  
 
Though the general approach is not to provide a prescriptive provision as it relates to the 
recommendations raised in the chapter, here the report will veer away from that approach. 
It is suggested that an enabling provision, mixed with mandatory components, would be 
useful in upholding the policies of transparency and fairness which are seminal to the 
development of a modern company law framework. Like the Walker Report, this report 
equally recommends that the goal of any such reform should be to veer away ‘any cap on 
earnings or on the ratio of earnings of the highest to the lowest paid’. Similar 
recommendations have been made in the ‘Say on Pay’ literature. 
 

(1) Unless the articles otherwise provide, within a company’s annual report, the board 
of directors must include the following: 

(i) an identification of who sets executive pay; 
(ii) identification and specification of the company’s policy on executive pay, 

identification of how executive pay relates to pay arrangements in the 
company [this must include a differential between senior management and 
rank-and-file employees]; and 

(iii)  identification of how corporate performance correlates with pay and 
disclosure of the elements (and relevant percentages) of each particular 
feature which forms part of the executive director compensation.  
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(2) Where the articles do not otherwise provide, this must be listed on the agenda as a 
separate item requiring the approval of shareholders by ordinary resolution. 
 

(3) No entitlement of a person to remuneration is made conditional on the resolution 
being passed by reason only of the provision made by this section 

 
As note above, it is usually unlikely that there is a majority vote against the remuneration 
report; however, the Report entitled Say on Pay: Six Years On – Lessons from the United 
Kingdom Experience notes the reasons why shareholders exercise their vote. The reasons 
shareholders vote against a resolution include cases where performance conditions have 
been changed which causes them to be easier to meet, high levels of pay and there is no real 
link to the performance achieved, or to be achieved, annual bonuses continue to rise and 
salaries continue to increase, perhaps double digit salary increases become a pattern, 
structural issues and overall lack of performance linkage and/or performance targets do not 
align with the long-term strategy of the company. Shareholders usually abstain where there 
is no evidence of excess and a good level of disclosure, but salaries have been increased year 
on year and there is no justifiable reason as to why and/or overall, there are no structural 
issues but there is a general lack of disclosure and there is scope for more information to be 
disclosed and for the company to be more transparent.  
 
Finally, shareholders vote in support of the director’s resolution where there is clear 
disclosure of the main aspects of remuneration (i.e., performance criteria, maximum awards, 
any departures from normal practices/scheme details), no evidence of excess, clear link 
between pay levels and performance, clear alignment of the interests of shareholders and 
directors through robust remuneration practices, remuneration committee demonstrates 
behaviours that protect the interests of shareholders whilst offering pay packages and 
remuneration policies which allow incentivisation and retention and/or performance 
targets for the long-term incentive plans do support the long-term strategic plan of the 
company. 
 
In conclusion on this theme of director remuneration, the value of such approaches was 
noted by the Cadbury Report where it was noted that ‘[S]ay on pay promotes dialogue 
between investors and boards and encourages investors to engage with boards on a readily 
understandable issue, where interests may conflict. It is also a litmus test of how far boards 
are in touch with the expectations of their investors’ (Cadbury Report, 1992). Finally, Sir 
Christopher Hogg, Chairman of the Financial Reporting Council and Chairman of 
GlaxoSmithKline at the time of the defeat of their remuneration report resolution in 2003, 
observed: ‘The vote forced a focus on pay for performance. It was definitely a step in the right 
direction. Even though the vote is only advisory, it does have an impact – boards are not 
insensitive to the consequences of a defeat or a high vote against and are very aware of the 
message that is being sent by shareholders’ (Cadbury Report, 1992). 
 
The above non-binding proposed provision should be adopted in company law frameworks 
across the Commonwealth Caribbean.  
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Chapter 6 
Key Theme Three: Protection of Small and Medium Enterprises (SMEs) 
 

 
 

‘SMEs are important to almost all economies in the world, but especially to those in 
developing countries’ 

(Berry, 2007) 
 

One of the beauties of SMEs relate to their diversity ‘in terms of age, size, ownership, business 
models and entrepreneurs’ profile and aspirations’. 

(OECD, 2017) 
 
6.1 Context 
 
Coke-Hamilton (2014) argued that small and medium enterprises (SMEs) play a significant 
role in the Caribbean region, citing CARICOM Secretariat, with the private sector accounting 
for 70% of job creation, with 40% of the region’s GDP attributable to SMEs. She also notes, 
quite importantly, that even the 40% statistic is an estimate as it is hard to report on the 
specific number of SMEs as there is high informality due to this sector. The Caribbean 
Development Bank (2016) notes that despite the commendations on the significant 
contribution of micro-small-medium enterprises (MSMEs), the framework remains largely 
unimpressive with a few countries holding specific policy and regulatory frameworks for 
such companies. Quite unfortunately, companies’ legislation remains largely silent on the 
needs of MSMEs for development support. Further, it contrasted the approach in the English 
as compared to the French and Dutch-Speaking Caribbean where in the former, registration 
and de-registration of businesses (names and company) was deemed voluntary and at the 
discretion of the entrepreneur, where in the latter countries, which included Suriname, 
Martinque, Guadelope, Saint Marteen, Aruba and Curacao, formal registration is compulsory 
and membership of the Chamber of Commerce is automatic. Despite this approach, there are 
advantages and disadvantages to both approaches. 
 
The presence and increased relevance of discussion on the protection of small and medium 
enterprises is underscored by OECD (2017) and International Financial Corporation 
statistics (2010). First, SMEs are the predominant form of enterprise, accounting for 
approximately 99% of all firms, providing the main source of employment, and for about 
70% of jobs on average. They are major contributors to value creation, generating between 
50% and 60% of value added on average (OECD, 2016). Second, in emerging economies, 
SMEs contribute up to 45% of total employment and 33% of GDP. Third, when taking the 
contribution of informal businesses into account, SMEs contribute to more than half of 
employment and GDP in most countries irrespective of income levels (IFC, 2010). Further, 
given that many large firms have grown out of the SME sector, the survival of such firms is 
critically important.  
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The importance of this sector is not a recent phenomenon. In its conference for ministers of 
small and medium sixed enterprises, the OECD (2004) reflected on the history of SME and 
entrepreneurial development. Such policies entered the landscape in the 1940’s and 
manifested themselves in the form of grants, subsidized credits, special tax treatments 
among others. In addition, the support of SMEs was publicly funded. Reference may be drawn 
to Japan (1948), United States of America (1953), India (1954), Tanzania (1966) and Turkey 
(1976).  
 
Euro-Mediterranean Regional and Local Assembly (ARLEM) notes that small and medium 
sized enterprises are important for their social and economic role as they offer many job 
opportunities that, in effect, reduce the unemployment rate. Further, a healthy SME sector 
(one that is often associated with innovation and technological upgrading) will result in 
increased competition, productivity and stimulated growth both overall and per capita, 
providing both local and regional development. Keskin et al (2010) notes one of the distinct 
advantages of SMEs is their ability to adapt to changing competition and innovation 
conditions. Schumacher (1973) and Yilmaz (2004) also note some of the further advantages 
of SMEs that place them in a unique position: the former notes that they have competitive 
structures which are more efficient, can adjust quickly to new demands and technologies, 
their working styles are not monotonous which permit them to play a successful role in 
increasing employment and arranging income. Yilmaz (2004) argues that they provide the 
elasticity required in the economy as these are sources of new ideas and discoveries that are 
able to make decisions more quickly as they have less management and general operating 
costs. They are appropriately suited and positioned to expand manufacturing and 
industrialisation given their ability to be the manufacturer for intermediate goods for larger 
industrial enterprises. This is affirmed by the European Community (2005) which noted such 
companies are an essential part of the commercial and industrial structure with the potential 
to effect change across all sectors, in particular, manufacturing, trade and service with 
significant contributions to employment and level of welfare.  
 
Despite these advantages, they must be weighed against the disadvantages. Many of these 
are discussed by Baumol (2002), including lack of total participation of low level workers in 
owner/partnership decisions, lack of capital and financial planning, lack of coordination 
between production and sale, higher risk of bankruptcy and their lower levels of profitability 
since their supply to larger firms is linked to the less profitable non-core activities of such 
firms.  
 
6.2 Definition 
 
The definition of SMEs is important for the purposes of our report as it sets a threshold in 
determining the number of companies, which may be affected and further those who sit as 
the target group for provisions more suitable to the company at that stage. This includes 
varying definitions offered by the World Bank, Inter American Development Bank and the 
European Union. 
 
Rocha (2012) notes that most of the definitions are based on quantitative factors such as the 
number of workers, assets and sales (sometimes differentiated by industrial sector). The 
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definition chosen by a country will vary based on a range of factors. Gibson and van der Vaart 
(2008) note that the traditional way to define SMEs is often by the number of employees, 
turnover, assets, formula or a combination of the above. They propose the use of a formula 
in defining SMEs as there are clear disadvantages to the adoption of any of the other 
established mechanisms. Any definition, they argue, should contain three elements:  

a. Replacement of a single nominal maximum cutoff (e.g., maximum 250 employees) in 
defining SMEs for all countries, with a simple formula which adjusts a single, 
accessible concept to provide a relevant definition of SMEs, taking the context of each 
individual country into account;  

b. Adoption of annual turnover as the single best measurement of business size; and 
c. Designation of “SME” as a single size category within a defined range, thereby 

dispensing with the meaningless segregation between “small” and “medium,” and 
the establishing of minimum as well as maximum criteria, excluding 
microenterprises from the SME group.  

Gibson et al (2008) proposed formula states that an SME is a formal enterprise with annual 
turnover, in U.S. dollar terms, of between 10 and 1000 times the mean per capita gross 
national income, at purchasing power parity, of the country in which it operates. 
 
What is extremely critical is that the definition adopted facilitates equality of opportunity for 
entrepreneurs irrespective of size. World Bank (2012) notes: 
 
‘Enabling growth—and ensuring that poor people can participate in its benefits—requires an 

environment where new entrants with drive and good ideas, regardless of their gender or 
ethnic origin, can get started in business and where good firms can invest and grow, 

generating more jobs.’ 
 
A firm’s success should therefore never be dependent on who you know but rather on what 
you can or cannot do (Rocha, 2012).  
 
Finally, in defining SME competitiveness, the report (Global SME DevNet) relied on ESCAP 
where it is defined as a SME’s ability to compete for markets resources and revenues, as 
measured by indicators such as relative market shares, growth, profitability or innovation 
levels. Further it reflects the SME’s ability to sustain superior (which may be understood 
from differing paradigms) market positions and profitability relative to their domestic and 
international competitors. 
 
6.3 Challenges 
 
ARLEM (2011) notes that the effectiveness of SMEs is highly linked to their development at 
local and regional levels. Access to funding on both the national and international level is one 
of the main constraints on the creation, survival and growth of SMEs.  
 
Another major challenge relates to the extent of red tape and lack of transparency in public 
administration. Among the challenges listed by Xhepa (2006), one of the main disadvantages 
presents themselves in the form of government regulations. Berry (2007) notes that, though 
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SMEs may work as an effective anti-poverty programme, they must be supported in 
overcoming difficulties, particularly during the start-up phase.  
 
OECD (2017) explores, in considerable detail, that the business environment is critical to 
enhancing SME participation in and gaining the benefits from an open and integrated 
economy. To the OECD, a sound business environment and a well-functioning 
entrepreneurial “eco-system” for businesses must foster the participation of SMEs in the 
global economy. This is particularly acute as the OECD (2017) notes that SMEs are 
disproportionately affected by market failures, barriers and inefficiencies in the business 
environment and policy sphere and thus, as a result, their potential is highly dependent on 
conducive framework conditions and healthy competition. In reality, SMEs are less efficient 
than large firms in screening the regulatory framework since they often lack expertise in-
house and struggle to cope with the complexity of regulatory procedures and conditions for 
regulatory compliance. This relates to public sector integrity and transparence, public 
administration efficiency and the quality of public services – all of these are essential for a 
level playing field. Thus, this covers both the rules of the game and the way in which 
government, enterprises and civil society interact with each other (OECD, 2004). 

 
‘Businesses interact in multiple ways with the public administration, whose integrity, 

transparency and efficiency affect business creation and growth. The costs associated with 
administrative burdens and red tape are relatively higher for SMEs than for large firms. Also, 

while lack of transparency and corruption in the public sector are detrimental to all 
businesses, they pose particular problems to SMEs, which often lack the capacity to cope with 
an opaque public sector, design and implement anti-corruption strategies and lobby for their 
needs in the absence of an established framework for participation in public decision making.’  

OECD (2017) 
 
One of the major challenges relative to the business environment is the creation of formal 
and informal sectors, where it is deemed more cost efficient to leave one’s business outside 
of the reach of regulation, thereby partaking in the informal sector. According to Bannock, 
Gasmer, Juhlin and McCann (2002), the informal sector flourishes where the level of 
regulation and cost of compliance are too high. OECD (2004) notes that the computation of 
costs cannot be limited to fees and tariffs alone but in lost time when dealing with regulation 
and unofficial fees paid as a result of corrupt bureaucratic processes.  
 
The features of an SME “friendly” environment include the ability to register with authorities 
through a simple and inexpensive system, preferably by remote access through the Internet… 

Good regulation is defined by its proportionality, transparency, accountability and consistency  
(OECD, 2004) 

 
In a 2003 Cambodian report, proportionality was described as the impact of regulation on 
small business where there is an appropriate balance between risk and cost, ensuring that 
needless demands are not placed on regulated businesses. Transparency speaks to the 
effective communication of policy objectives and execution of policies thereof with those 
being regulated being aware of their obligations and what to expect from the enforcing 
authorities. Accountability requires that proposals are published and there is consultation 
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before decisions are taken while consistency demands both consistent interpretation and 
enforcement with existing regulations.  
 

On the side of the government, there must be high-level political commitment to change the 
way bureaucracy functions: i.e. clear identification of regulatory objectives, assessments of 

cost on SMEs of new regulation, communication of regulatory proposals to the SMEs for 
consultations, and clear instructions on how to comply with it, and, as required, capacity 

building in the civil service administering regulation. SMEs, on the other hand, would need to 
take initiative to become informed and qualified discussants with the civil service through 
their membership organizations, make a genuine effort to understand regulation, and to 

comply with it, once it is issued after the consultative process. (OECD, 2004) 
 
Such groups are severely affected by a fall in demand for their goods and services and 
difficulties can be extended by any funding failures.  
 
Further, the OECD (2004) noted that in relation to SME development, there must be 
programmes and initiatives that enhance women’s participation at every stage of SME 
development. This dovetails well with one of the goals of the IMPACT Justice Project. 
 
Before proceeding to a discussion of the regulation of SMEs under a company law framework, 
in 2016, Global SME DevNet identified some of the challenges faced by SMEs in 
Commonwealth countries. For contextual purposes, according to its website, Global SME 
DevNet is an advisory firm focused on trade policy, developmental research, market 
intelligence, Geographical Indications (GI) management and skill training & assessment. Of 
the fourteen countries investigated under this study, as it relates to expectations of 
Government, 18% required a reduction of red tape while another 11% spoke to the 
promotion of SME competitiveness. The fourteen countries are Bangladesh, Cameroon, 
Ghana, India, Kenya, Malawai, Mozambique, Nigeria, Pakistan, Rwanda, South Africa, Sri 
Lanka, Tanzania and Uganda. 
 
Below is a discussion of the country specific concerns as it relates to business registration, 
though the report covers a range of areas that affect the life cycle and survival of SMEs. 
 

Country Obstacle Recommendation  

Cameroon Cost of registration Expedited process of automation of 

registration with single window clearance  

Kenya Cost and timely process 

which is centralised in 

one part of the country 

(Nairobi) and is not 

automated 

Process of automation is essential and there 

must be a merging into a single user-friendly 

interface which makes business 

registrations automatic 
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This would counteract the present bottling 

of the procedure in Nairobi alone  

Malawi High cost of doing 

business, poor 

investment climate, lack 

of specific policies for 

women and youth, weak 

institutional and 

regulatory framework, 

outdated policy, legal and 

regulatory framework 

Reduction of red tape and compliance costs 

for doing business 

 

Enabling, facilitating and supporting the 

sector 

 

Reward excellence and promotion of an 

entrepreneurship culture 

Mozambique Registration and 

licensing is costly and 

time consuming with 

heavy economic 

legislation and highly 

bureaucratised 

procedures 

Utilise the administrative costs survey to 

work with public/private partnership to 

improve the business environment  

Pakistan Length of registration 

matched with its cost and 

complexity 

Automatic registration and a reduction in its 

cost (automatic registration should reduce 

the manpower needed to file the application 

and should have a direct effect on the cost of 

registration) 

 

Harmonise policies relevant to business 

registration  

Tanzania Cost of registering 

business is high when 

compared to the 

developed countries as a 

Expediting a process of automation of 

registration process with single window 

clearance which will reduce cost 
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percentage of per capita 

income, even higher than 

India and Bangladesh 

Uganda  Ubiquitous and 

inconsistently applied 

regulations with no 

direct process to govern 

business development 

Creation of an appropriate legal framework 

and create a Small and Medium Enterprise 

Development along with other business 

services 

 
Table: Country specific concerns listed in alphabetical order (Data sourced from Global SME 
DevNet) 
 
6.4 Reforming company law’s approach to SMEs 
 
It is well established that a SME is more likely to fail within its first two years when compared 
with a larger enterprise. This is often linked to cash flow problems, lack of planning and 
overexpansion too early in the corporate growth cycle. The worldwide acceptance of the 
frailty of smaller businesses resulted in many jurisdictions, including those within the region, 
making special provisions for smaller businesses. Usually such provision is linked to access 
to finance for smaller businesses. Generally, none of the approaches focus on the 
establishment and operation of the corporate entity generally. The United Kingdom’s 
approach, however, under the Small Business, Enterprise and Employment Act 2015, though 
addressing issues of finance, address other issues which are crucial to corporate survival, 
though it is not extensive in making general concessions for small businesses.  
 
Reference may be drawn, as an example to the Small Business Development (Barbados) Act 
1999. Under section 3, a small business is defined as ‘(1) For the purposes of this Act, a small 
business is an enterprise that (a) is incorporated under the Companies Act; (b) has satisfied 
any 2 of the following criteria: (i) the small business has not more than $1 000 000 as stated 
or paid up capital; (ii) the small business has not more than $2 000 000 in annual sales; (iii) 
the small business has not more than 25 employees; (c) subject to subsection (2), is not more 
than 25 per cent owned or controlled by a company whose share capital and annual sales 
exceed the share capital and annual sales mentioned in paragraph (b) or by a subsidiary of 
that company or by a subsidiary of a larger group of companies; (d) is not controlled by a 
company whose share capital and annual sales exceed the share capital and annual sales 
mentioned in paragraph (b) respectively; (e) has no agreement for the payment of fees on a 
continuing basis for managerial or other services to any person where those services do not 
form part of the normal business operations of the enterprise.’  
 
The first requirement under this provision is particularly relevant to our discourse, that is, it 
must be incorporated under the Companies Act. Such a provision implies (as it is intended 
to) that there are no concessions for the incorporation of small businesses under the 
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Companies Act. It may be (and rightly so) that these minimum requirements should be 
satisfied before the owners of the company are entitled to the protection afforded by the 
corporate veil. Nonetheless, some assessment should be done on whether any of the 
requirements under the Act (particularly, disclosure requirements) are unduly burdensome 
on small companies, and measures which could mitigate this harshness whilst still protecting 
shareholders, creditors and the wider interests (including employees, the community and 
other stakeholders). 
 

 Simplifying regulations and administrative procedures for business start-ups while 
accepting that a minimum regulatory threshold is needed for the protection of 
shareholder, creditors and other third parties, including consumers  

 Simple, transparent, stable and enforceable environment on which to build a dynamic 
enterprise sector 

 
6.5 Summary of Recommendations 
 
Recommendation 1: Cost 
Nominal/ no cost or reduced cost in the registration of a SME or MSME business 
 
Recommendation 2: Support in registration  
The lack of access to resources and best practice guides on simple disclosure obligations 
should be satisfied by the recommendation throughout this Report pertaining to online filing 
which should be supported by interactive videos and forms. Such would be programmed to 
identify errors or inadequacies often in the incorporation of SMEs and MSMEs.  
 
It is well accepted that, due to a lack of experience, such companies carry additional risk; and 
it begs the question whether less stringent regulation may promote, rather than avoid, their 
failure. The reality of the varying nature and experience of companies, and thus the creation 
of new corporate vehicles, is rightly one of the key themes in any modern company law 
discourse and should not be avoided here. There was extensive support for this in the June 
2017 meeting.  
 
Recommendation 3: Simplification of the regulatory environment  
This is necessary as Friedman, Johnson et al’s (1999) study showed a positive correlation 
between complex, heavy regulation and corruption. Simplification is also highly possible and 
achievable in a short time frame if government is sufficiently committed to the reform (UN, 
2005).  
 
With the increase in innovative thought and having discussed in detail the critical role which 
SMEs can and should play in the economic and social sphere, the time is ripe for further 
regulation and education that creates an SME culture. The recommendations above assist in 
creating a safe space, which is not over-regulated where SMEs can blossom and flourish.  
 
In Trinidad and Tobago, for example, my generation grew up in a culture in which you studied 

hard to get a job, to work for a large firm or the Government. At that time, business acumen 
was considered hereditary and involvement in small business was not generally encouraged. It 
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is now acknowledged that the culture most conducive to SME development is one in 
which business studies are an integral part of the school curriculum; one in which a high 
school or a university student sees starting a business as one of a number of viable career 

options; one in which students have a passion, not solely to get a job, but also to create a job. 
 

Mr Ewart S Williams, Governor of the Central Bank of Trinidad and Tobago, to the Nova 
Committee of the Trinidad and Tobago Chamber of Industry and Commerce, Port of Spain, 16 

March 2006 
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Chapter 7  
Key Theme Four: Managing Regional Corporate Competitiveness 
 

 
If a region desire(s) to be competitive, it must produce more innovation “fuel” and create a 

world-class entrepreneurship climate. This is about creating the best possible seedbed in 
which entrepreneurs can sprout

 

and

 

grow. 
Drabenstott (unknown) 

 
7.1 Contextualising the notion of ‘competitiveness’ 
 
Before exploring the broader concept of regional corporate competitiveness, one must first 
determine what is meant by ‘competitiveness’? In defining competitiveness, European 
Commission (unknown)) notes a range of perspectives on competitiveness and how it should 
be interpreted. First, the Report of the President’s Commission on Competitiveness (1984) 
noted that ‘[A] nation’s competitiveness is the degree to which it can, under free and fair 
market conditions, produce goods and services that meet the test of international markets while 
simultaneously expanding the real incomes of its citizens. Competitiveness at the national level 
is based on superior productivity performance and the economy’s ability to shift output to 
high productivity activities, which in turn can generate high levels of real wages. 
Competitiveness is associated with rising living standards, expanding employment 
opportunities, and the ability of a nation to maintain its international obligations. It is not 
just a measure of the nation’s ability to sell abroad, and to maintain a trade equilibrium’ 
(emphasis added).  
 
Second, the OECD Programme on Technology and the Economy (1992) notes that it ‘may be 
defined as the degree to which, under open market conditions, a country can produce goods 
and services that meet the test of foreign competition while simultaneously maintaining and 
expanding domestic real income’ (emphasis added). European Commission (2000) notes that 
‘[A]n economy is competitive if its population can enjoy high and rising standards of living 
and high employment on a sustainable basis. More precisely, the level of economic activity 
should not cause an unsustainable external balance of the economy nor should it 
compromise the welfare of future generations.’ Further, the Sixth Periodical Report on the 
Regions notes that ‘for a region to be competitive, it is important to ensure both quality and 
quantity of jobs.’ 
 

‘Competitiveness has thus become inescapably associated with ideas of fitness and unfitness, 
and these in turn with the implied premise of merit, as in ‘deserving to live’ and ‘deserving to 

die’. Secondly, competitiveness is also the discourse of the business community where it 
represents the fundamental external validation of a firm’s ability to survive, compete and 

grow in markets subject to international competition. This provides a pervasive and powerful 
means of explaining almost any behaviour i.e. a firm “must do X in order to be competitive”’ 

Schoenberger (1998) in Bairstow 
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In seeking to determine a deeper conceptualisation of competitiveness, Porter (2012) notes 
that one of the key levels is microeconomic competitiveness, which includes the quality of 
the business environment. For the purposes of this research, I will only explore the quality 
of the business environment, and the relevant factors therein noted by Porter (2012): (a) 
context for firm strategy and rivalry: local rules and incentives that encourage investment 
and productivity which includes corporate governance standards and open and vigorous 
local competition which includes openness to foreign competition and strict competition 
laws; and (b) access to high quality business inputs including administrative information 
infrastructure (e.g. business registration, permitting, transparency). 
 
7.2 Understanding the nature of ‘regional competitiveness’ 
 
OECD(a) (unknown) notes that a competitive region is one that can attract and maintain 
successful firms while maintaining or increasing standards of living for the region’s 
inhabitants. Such regions will naturally attract skilled labour and investments gravitate.  
Other perspectives, such as those of Porter (2002) regard that there is a direct link between 
competitiveness and productivity and thus ‘the appropriate definition of competitiveness is 
productivity’. This is affirmed by Porter (2012): ‘Competitiveness depends on the long term 
productivity with which a nation or region uses its human capital and natural resources – it 
is not what industries a nation competes in that matter but how productively it competes in 
those industries.’ 
 
OECD(a) (unknown) quite interestingly notes that the old model of seeking to attract 
internationally competitive firms has had little success and thus any new model of regional 
competitiveness must begin at the domestic level to produce any real measure of success. It 
also regards that competitiveness should be seen from both the local and regional 
perspective but to achieve this it is the national economy that must retain its competitive 
advantage to ensure that it can maintain its economic position vis-à-vis other industrial or 
developing nations.  
 

‘The very notion of regional competitiveness is itself complex and contentious, and 
even though policy-makers everywhere have jumped onto the regional and urban 
competitiveness bandwagon, we are far from a consensus on what is meant by the 

term and how it can be measured.’  
Kitson et al (2004) 

 
European Commission (1999) noted that ‘[T]he idea of regional competitiveness] should 
capture the notion that, despite the fact that there are strongly competitive and 
uncompetitive firms in every region, there are common features within a region which affect 
the competitiveness of all firms located there.’ The issue then is in determining what could 
be properly termed these common factors which affect the competitiveness of all firms, not 
simply local but also regional entities. Kitson et al (2004) notes that ‘[T]he quality and skills 
of the labour force (human capital), the extent, depth and orientation of social networks and 
institutional forms (social/institutional capital), the range and quality of cultural facilities 
and assets (cultural capital), the presence of an innovative and creative class 
(knowledge/creative capital), and the scale and quality of public infrastructure 
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(infrastructural capital) are all just as important as, and serve to support and underpin, in 
the form of regional externalities, an efficient productive base to the regional economy 
(productive capital). For example, the ability of regions to attract skilled, creative and 
innovative people; to provide high- quality cultural facilities; and to encourage the 
development of social networks and institutional arrangements that share a common 
commitment to regional prosperity, are all key regional ‘externalities’ or ‘assets’ that benefit 
local firms and businesses, and hence are major aspects of regional competitive advantage.’ 
For the purposes of this chapter, it is useful to highlight, the importance of high quality 
infrastructure and institutional arrangements which share a common commitment to 
regional prosperity which facilitates the much needed innovation and creativity. 
 
The OECD(b) (unknown) has noted that this could be supported in a range of ways. First, the 
use of specialised technological diversity will avoid regional duplication. If there is a common 
platform for the registration of companies, whether managed by CARICOM or jurisdiction ‘X’ 
having taken responsibility for this, corporate name or other searches and registration could 
be seamlessly embedded into a regional platform. Second, there must be greater knowledge 
sharing across the region as the OECD’s recommendation is the promotion of inter- and intra- 
regional knowledge flows. Third, identifying and building on regional linkages may also 
enhance efficiency. Finally, there must be some facilitation of networking with both private 
and public sector partnerships.  
 
Porter (2012) emphasises that a regional value proposition must be found – where the region 
asks itself ‘what is the distinctive competitive position of [this] region given its location, legacy, 
existing … and potential strengths?’ How can the region develop unique strengths or 
approaches as it relates to the business environment, thus achieving and maintaining parity 
with its peers. 
 
7.3 Regional competitiveness in the CARICOM region: A desirable outcome? 
 
Lewis (2002) notes that, as it relates to the OECS member states, from the early 1970s, talks 
had begun on transforming the General Agreement on Tariffs and Trade to facilitate the 
increased liberalisation of trade. Simultaneously, the European Union Community was 
engaged in plans to establish a single market to facilitate the free movement of goods, capital, 
services and labour, with a view to increasing global competitiveness, while the United States 
was in discussion with Canada and Mexico to form a free trade area. This movement would 
soon materialise and the implication for a number of industries, including bananas, was of 
highest political concern. This, she notes, served as the background for call for Caribbean 
integration. With the failure of the West Indies Federation and further attention placed on 
the unlikely survival of independent states, CARIFTA was formed in 1968 and CARICOM in 
1973. Further, the Commonwealth Caribbean’s decision to invest heavily and re-think its 
approach to integration was influenced by Western Europe’s success and schemes in Latin 
America and across the world. Ultimately, Caribbean states due to their size and shared 
history have found that in order to survive, they need to work together, and in some measure 
both politically and economically.  
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Out of this historical context, the question arises whether there should be a common 
framework for the economic and political operation of Caribbean states. This raises the 
question of ‘does one size fit all’ which was raised in the former report, and provided 
considerable discussion at the meeting held in July 2017. In the former report, it was 
emphasised that the goal of harmonisation was not necessarily to have identical provisions 
but the removal of local boundaries to create a regional market. In the discussion at the 
meeting, a number of key issues were raised. First, whether forum shopping was a ‘bad 
thing’? Was it wrong for a group of investors to leave Jamaica to set up in Barbados because 
the latter’s provisions were more attractive? The question must be thought about from both 
the side of the investor and country/region. One participant noted that it created challenges 
where the movement of companies often resulted in extracting and leaving, resulting in the 
external perception that regional companies were instruments of fraud. It was agreed that 
reforms outside of company law would need to work with such frameworks to hinder such 
abuse of Caribbean countries.  
 
Yet Bairstow (2005) notes the danger of regional competitiveness to the point of uniformity: 
‘an inherent paradox here in that whilst the discourse emphasises the importance of factors 
endogenous to the region in shaping firm performance, the key ingredients for success are 
uniformly prescribed making for a ‘one-size fits all’ approach to regional economic 
development policy. The result is that policy-makers and economic development practitioners 
across very different regions end up pursuing ‘identikit’ competitiveness strategies based upon 
improving regional institutional thickness, with no clear prioritisation or tailoring of the 
dominant prescriptions to suit local circumstances.’  
 
As it relates to a ‘common standard’ across the board, reference was drawn to the Canadian 
Business Corporation Act, where a minimum standard was established but provinces were 
permitted to increase their competitiveness with the inclusion of more ambitious proposals. 
Reference may also be drawn to the distinction between ‘Regulations’ and ‘Directives’ within 
the European rule-marking arm, which still leaves some scope for competitiveness and 
political creativity and innovation in attracting investors.  
  
In discussing the reform movement under this theme, reference may first be drawn to Article 
32 of the Revised Treaty of Chaguaramas which permits the competent Organ to establish 
basic criteria for Member States in order to safeguard against manipulation or abuse of such 
rights, including in the operation of companies, so as to gain an unfair advantage against 
other Member States. The importance of regional competitiveness cannot be understated but 
this term must be first defined. Regional competitiveness may be loosely defined in two ways. 
First, it could refer to corporate competitiveness as between other jurisdictions and the 
region. Second, it could refer to corporate competitiveness as between member states. There 
is a natural overlap between these two definitions as if there is healthy competitiveness 
among member states which make them internationally competition, a natural competition 
between other jurisdictions and the region will evolve. 
 
Relative to the second interpretation of regional competitiveness, it may be argued that the 
common adoption of model laws would reduce the individual competitiveness of the each 
state; thus, preventing them from retaining their competitive advantage over another state. 
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This is indeed a fallacy; but, even if this argument were proven to have any weight, the benefit 
of common provisions and thus, the ability for free movement and/or expansion of regional 
companies without additional stringent, unfamiliar regulation far exceeds any benefit to be 
derived from inter-regional competitiveness. Further, common provisions reduce the 
likelihood of forum shopping where companies move to jurisdictions which are less 
stringently regulated and thus taking advantage of legal loopholes which, should the 
company decline into the dark abyss of insolvency, may result in reputational damage of that 
country and the wider region. 
 
The question may therefore be, how does one achieve regional competitiveness? As 
supported by a range of sources above, regional competitiveness is only possible where the 
firm is first nationally competitive. The World Economic Forum (2018) reports on the 
measures of national competitiveness which is defined as a set of institutions that determine 
the level of productivity. It covers 137 economies across the world. In considering the twelve 
pillars of competitiveness, one pillar is particularly relevant in light of the theme of 
institutional provision across this Report. In measuring institutional competitiveness, the 
report considers a range of factors: (i) efficiency and behaviour of public and private 
stakeholders; and (ii) legal and administrative framework within which individuals, firms, 
and governments interact determines the quality of the public institutions of a country and 
has a strong bearing on competitiveness and growth.  
 
7.4 Creating sustainable regional competitive frameworks 
 
The starting point in making any recommendation must be, as supported in the July 2017 
meeting, that one size fits all approach is not effective. In creating suitable environments for 
regional companies, the question must be what is to be achieved. Niven (2004) notes that the 
regional competitiveness discourse often misses out a key pathway through which regional 
prosperity might be achieved. The author argues that rather than focusing simply on 
international firms, close attention should be paid to international firms which serve local 
and national markets or even the development of social/community enterprises, which 
pursue both economic, on the one hand, and social and environmental goals on the other 
hand.  
 
This theme supports this Report and the wider development of a model law which is 
acceptable across the region as a minimum standard. States are not later prevented from 
bolstering their provisions but should ensure that any adaptation of the provisions does not 
increase the likelihood of forum shopping or hinder cross-border trading and movement. 
Ultimately, regional competitiveness should be seen as widening the circle of winners. 
Bairstow (2005), citing The European Commission, noted that ‘strengthening regional 
competitiveness throughout the Union and helping people fulfil their capabilities will boost 
the growth potential of the EU economy as a whole to the common benefit of all’. Further, she 
also cites DTI (2001) who note that the overall regional policy objective as it relates to 
competitiveness is ‘widening the circle of winners in all regions and communities’. 
 
We must continually emphasise and consider the question noted by Porter (2012): what is 
the region’s unique selling point. Ultimately, regional competitiveness depends heavily on 
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the competitiveness of the firm at the domestic level. This therefore incorporates issue of 
SME survival and general corporate birth and development, which are discussed in detail in 
other sections of this report.  

 
Successful economic development is a process of successive upgrading, in which the business 

environment improves to enable increasingly sophisticated ways of competing … Porter 
(2012) 
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Chapter 8  

Key Theme Five: Modern Registration 
 

 
8.1 Context  
 
In this chapter, the Report briefly considers some of the hallmarks of a modern registration 
system. More detail is provided across the paper but at this juncture, the report will consider 
what features may be adopted from other jurisdictions with a view to creating what could be 
properly termed a modern registration system. Arguably, the introduction of such a system 
will create greater efficiencies as it relates to output, time and cost.  
 
The importance of a modern registration system is critical to the building of a competitive 
company law framework. The importance of a standard form arrangement from 
incorporation to dissolution, including the provision of model articles is critical for any 
modern registration process. Such a process should be clear, predictable and simple for a 
reasonably prudent man or woman, as opposed to a reasonably prudent businessman or 
woman, to complete.  
 
8.2 Jurisdictional Perspectives 
 
The jurisdictions below are discussed in alphabetical order and there is no further 
significance to the order in which they are presented. The goal is to identify the substance 
relates to each of the key features that represent the modernisation of another jurisdiction’s 
company law/registration framework.  
 

8.2.1 Australia 
 

 Online portal that provides detailed information on every link. For example, when 
determining the appropriate vehicle for one’s entity, detailed information is 
provided which includes what is a company (there is a further link to the key aspects 
of a company which would assist a individual/firm in determining whether this is 
the most appropriate legal form), a simplified version of the relevant company law 
legislation, the distinction between different types of companies (limited and 
unlimited), fees (highly notable that it discloses not only the relevant fees for one-off 
registration but any annual fees that may apply), full details of what you need to do 
before and after registration with all appropriate links – there are also details on 
business name: registering, protecting or renewing your business name 

 The website also provides a list of business planning templates which are useful 
generally particularly for finance-related applications. It also identifies a range of 
sources that can support one’s business.  

 Quite interestingly, it provides a business fact sheet for a range of sectors, ranging 
from retail, tourism, construction. For example, under the building and construction 
fact sheet, it includes key information which would be useful to any person starting 
a business in the construction sector and includes the below information: key 
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legislation & initiatives; obligations including tax, licences & permits, Workplace 
Health & Safety (WHS) and insurance, finance including recovering money owed to 
you, managing your business debt and levies & charges, protecting your business 
including entering into a new business relationship, preventing unpaid debt and 
Intellectual Property (IP); employment & training including employees, contractors, 
apprentices & trainees and industry training; environment and advice and help 
including your health & wellbeing, grants, key advisors, industry groups and key 
government organisations & websites and other useful information: for further 
details, see https://www.business.gov.au/Info/Plan-and-Start/Develop-your-
business-plans/Industry-research/Building-and-construction-industry-fact-sheet 

 
8.2.2 Canada 

 Like the UK and Australian systems, the Canadian system provides considerable 
detail on registration – the eight-step process includes an online embedded payment 
that appears to be user friendly 

 
8.2.3 Chile  

 One-day registration available but this report is unable to provide details on how this 
operates as there is no language translation device embedded on the website: 
https://www.tuempresaenundia.cl/VD/Default.aspx 

 
8.2.4 South Africa 

 Process of registration is not stalled by the lack of a suitable name and where there 
is no suitable name, the company registration number becomes its name 

 A Private Company with a standard MOI may be registered on-line on the website, at 
a self-service terminal (which may be found in listed locations across the country) or 
through a collaborating bank, such as FNB, a local bank.   

 For online registration, very detailed instructions on the details to be found page by 
page and the relevant process to follow. 

 Though the timeline seems quite extensive (re: efficiency of time), it is highly useful 
that there is an estimated timeframe for each service.  

 Ability to lodge a query once the published service time has passed and there is the 
option of tracking the procedure online: ‘Service turnaround time:  3 working days 
from date of date of the submission of the supporting documentation.’ Once the 3-
tier automatic escalation process has been followed regarding any delays in service 
time, a complaint may be lodged with the ombudsman (key here: accountability – 
clear procedures and timelines) [http://www.cipc.co.za/index.php/about/our-
service-turnaround-times/] 

 Some of the key services, which are offered as e-services and can therefore be 
completed online, are: 

1. Name Reservations 
2. Online Name Change for Companies 
3. Company Registrations (Private and Non-Profit) 
4. Company Director changes (CoR39) 
5. Close corporation member amendments (CK2) 
6. Annual returns 

https://www.business.gov.au/Info/Plan-and-Start/Develop-your-business-plans/Industry-research/Building-and-construction-industry-fact-sheet
https://www.business.gov.au/Info/Plan-and-Start/Develop-your-business-plans/Industry-research/Building-and-construction-industry-fact-sheet
https://www.tuempresaenundia.cl/VD/Default.aspx
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7. Company and close corporation address changes 
8. Company and close corporation fin year end changes 
9. Certificates & Disclosures 
10. Enterprise Enquiry 
11. Customer Transactions 
12. Name Search 
13. Authorised Share Changes 

 
8.2.5 United Kingdom  

 For ease of reference, the process assumes that the party is setting up a private 
limited company – one link identifies a coherent list of the elements required for 
registration – each item on the list provides a link to relevant part of the companies 
house website for example, a ‘suitable company’ name provides detail on what would 
meet this requirement (‘same as’ names, ‘too like’ names, name cannot be offensive, 
the possibility of trading in a different name to your registered name and the extent 
to which this is possible, details on displaying your name and when the term ‘limited’ 
should be included in your name  - useful examples are provided across the text 
which adds clarity to the desired principle ‘Easy Electrics For You Ltd’ is the same as 
‘EZ Electrix 4U Ltd’ – there are also additional guidance pages if remains uncertain 
on what is required. At the top of this page, it includes a link to check the Companies 
House Register. Where no matches are found, it provides a link to register that name.  

 The guidance information is written in simple language, which makes it accessible.  
 One of the challenges noted in other jurisdictions is the link between the corporate 

registry and tax services where one must transact twice for what could simply be a 
single service – in the UK checklist, there is a link relating to corporation tax – it also 
provides the links of how to register, how soon you must register, penalties for late 
registration, information regarding your UTR (Unique Tax Reference) 

 All documents can be filed online – in the online portal, a company can see if the 
document has been accepted or rejected – (possibility of sending automatic 
reminders to avoid any associated penalties) 

 In addition to the guidance across the form, there is another link with further 
guidance: https://www.gov.uk/government/publications/register-a-private-or-
public-company-in01/guidance-on-completing-paper-form-register-a-private-or-
public-company-in01 

 
8.3 Hallmarks of a modern registration system 
 
Given the considerable work in the first report, at the July 2017 meeting and noted above in 
this chapter on the key features of a modern registration system, this section of the report 
seeks to provide some clarity on the hallmarks of such a system. Many of the 
recommendations below received full support in the July 2017 meetings. These are 
components which must be included n the registration framework, rather than its operation 
as stand-alone legislative provisions. There was also some appetite for a regional registry 
with reference to greater support for CARICOM’s e-Registry. 
 
 

https://www.gov.uk/government/publications/register-a-private-or-public-company-in01/guidance-on-completing-paper-form-register-a-private-or-public-company-in01
https://www.gov.uk/government/publications/register-a-private-or-public-company-in01/guidance-on-completing-paper-form-register-a-private-or-public-company-in01
https://www.gov.uk/government/publications/register-a-private-or-public-company-in01/guidance-on-completing-paper-form-register-a-private-or-public-company-in01


 

50 

8.3.1 Online, transparent and efficient portal supported by extensive guidance 
 
There should be a marked move to the submission of all registration and other corporate 
documents online and the digitization of any paper-based documents presently used in the 
registry. This portal should be supported by an investment into online best practice guides, 
supporting statements and interactive videos. This includes the embedding of an online 
payment facility, though limited office support for face-to-face payment should still be 
provided. Such process should be decentralized from the registry and payment should be 
permissible through any of the alternate means, including payment facilities such as Post 
Offices. Once the fee is paid outside of the online interface, a code should be provided which 
would be included in online or physical application form.  
 
If as is suggested above, a similar application process is adopted regionally (which may 
require a streamlining of the approach to registration as proposed in the first report), this 
regional interface can be highly efficient in reducing the costs associated with the production 
of such documents. Guidance on increasing the number and efficiency of electronic registers 
is discussed at length in Chapter 28 of the first report.  
 
The introduction of an online registration system should reduce the cost (which should be 
passed on to the consumer) and relevant time to complete. To ensure time efficiency, the 
system should provide a link to tax and other services as are appropriate in the registration 
process (or, in cases where this is not feasible, there should be some link detailing any tax or 
other legal procedures to be completed). As is the case in South Africa, where this model may 
be seen, there should be clear deadlines for the conclusion of each stage, which could be 
tracked on the online portal. A system of automatic escalation should be in place where the 
stated deadline has passed. This should be attached to an identified senior manager or team 
of managers. There should also be a clear understanding of how the process may be escalated 
to the Ombudsman. Registries should be required to publish these targets annually.  
 

8.3.2 Support from registry office including templates 
 
Though extensive resources will be invested in the online portal, resources should also be 
invested in the human capital. In each of the registry offices, there should be computers 
where representatives from entities can complete the form in the office. Appointments can 
be made to support applicants in completing the online form. The online system should also 
have a functional chatbot out of office supported by online chats during business hours. 
 
Using the Australian model outlined above, the registries should aim to provide business 
templates which would support in the incorporation and development of business. These 
may be particularly useful for small and medium-sized enterprises (SMEs). Further, the 
Australian approach to business fact sheets which can be drafted in such a manner to apply 
to the specific industry across the region. Where necessary, tweaking of this can be done as 
is appropriate for that jurisdiction.  
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8.3.3 Any guidance linked to references in the companies legislation 
 
The legislative framework should also be comprehensive. This requires that all of the key 
provisions relating to the formation and operation of companies should be included or 
referable on the online interface. This will ensure that there is greater familiarity with the 
law. 
 

8.3.4 Independent completion by average citizen 
 
Given the ease of the interface and the support provided by trained staff in the registry office 
as noted above, the online application should be able to be completed by the average citizen 
without further assistance from a third party practitioner, such as an attorney-at-law, unless 
such involvement is required by law. It is accepted that legal assistance may be required in 
the drafting of articles of association, where standard/model articles would not suffice but 
as noted below, this is one of the key factors globally which drives up the cost of corporate 
registration. Any increase in cost reduces the accessibility to the corporate form for those 
who may be competent but unable to afford such services.  
 

8.3.5 Power of regional interface 
 
As noted above, a regional interface removes jurisdictional boundaries for presently local 
but soon to be internationally outward-looking companies.  
 
 8.3.6 Timing 
 
Extensive training of staff is necessary if the ideal is that the registration documents can be 
completed independently, that is, without the assistance of an attorney-at-law. 
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Chapter 9  
Key Theme Six: Shareholder Activism 
 

 
‘Shareholders seldom assert their will. They are led and easily led...the rule that shareholders 

do as they are bidden by their servants (the directors) has very few exceptions.’ 
Van Oss’ claim in 1899 in Cheffins (2008) 

 
 
9.1 Context 
 
With a view to coherence across the two reports, this chapter mirrors the chapter in the first 
report with a view to outlining the key issues relative to shareholder activism. The key 
distinction is that closer to the end of this report, recommendations have been provided. 
Across this report, there is an emphasis on shareholders expressing dissent or, where 
appropriate, being given a vote on three key issues: (i) gender diversity on boards; (ii) 
corporate remuneration policies and (iii) corporate social responsibility.  
 
9.2 The Case for Shareholder Activism? 
 
Given their ownership of the company, all power is bestowed on shareholders who dictate 
the content of the articles of the company (the company’s governing document); therefore, 
such persons hypothetically manage the affairs of the company. The allocation of this power 
to the board of directors, however, means that the managerial authority is in reality vested 
in the managers of the company. In the absence of a special resolution directing management, 
shareholders are unable to exercise any ‘real’ authority. As a result, shareholders in public 
companies are said to have taken a hands-off approach. The direct challenge of this is that 
sleeping shareholders may encourage management to act in a self-serving manner, thereby 
producing agency costs. This must be balanced with one of the inherent challenges of 
shareholder activism. Where shareholders are overly involved in the company they may be 
inclined to pursue short-termism, and thus, an agenda that is counter-productive to the long-
term success of the company. 
 
The importance and benefits of formal and informal discussion between shareholders and 
management is well noted in many reports. The Walker Report (2009) highlights the link 
between better management and communication between the directors and shareholders: 
‘[A] more productive and informed relationship between directors and shareholders should 
help directors in better management of the company’s affairs.’ The Financial Reporting 
Council Consultation (2010) noted that ‘[M]ore effective engagement should improve the 
governance and performance of investee companies, assist the efficient operation of capital 
markets and increase confidence in business. Greater clarity in the respective 
responsibilities of asset managers and asset owners and strengthened accountability of 
institutional shareholders to their clients will also strengthen trust in the financial system.’ 
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An informal link between the global financial crisis and apathy of shareholders has been also 
been made. Ruth Sunderland (2009) writing in The Guardian noted ‘One of the systemic 
flaws laid bare in the credit crunch is an ownership vacuum: the big institutional holders of 
shares - pension and insurance funds, investing on behalf of their members - failed to act as 
responsible, engaged owners, but stood by while executives at banks and other companies 
embarked on a journey of reckless destruction.’ This is compounded by the advent of reliant 
and unchallenging shareholder. 
 
Though pitched at institutional investors, the Stewardship Code in the United Kingdom 
provides seven key principles, which are intended to increase shareholder activism, and are 
organised around two basic themes: (i) intervention and (ii) disclosure (FRC, 2012). As it 
relates to intervention, principle three encourages monitoring of the investee company. This 
includes that investors should satisfy themselves as to the quality of the corporate 
governance of the companies in which they invest, endeavour to identify problems at an early 
stage and communicate their concerns to the board.  
 
Principle four places an onus on institutional [usually larger] investors to establish clear 
guidelines on when and how they will escalate to protect shareholder value. A menu of 
escalation could be holding annual general meetings with management to discuss specific 
concerns, then expressing concerns through the company’s advisers, then meeting with the 
chairman, senior independent director, or with all independent directors, then intervening 
jointly with other shareholders on particular issues, then making a public statement in 
advance of an EGM or AGM, then submitting resolutions at shareholders’ meetings; and 
finally, requisitioning an EGM, in some cases proposing change to board membership. 
Principle five notes that investors should be willing to act collectively with other investors 
were appropriate. Principle six notes that investors should have a clear policy on voting; 
voting all of their shares and not automatically supporting the board. 
 
Relative to disclosure, principle one encourages investors to disclose their policy on how 
they will discharge their stewardship responsibilities. Principle seven encourages periodic 
reporting on their stewardship and voting activities. Given its ‘comply or explain’ nature, the 
Corporate Governance Review 2011 was not prepared to declare victory on this noting that 
it would take time to see how these principles are being applied.  
 
9.3 The Way Forward 
 
As noted in the context of this chapter, there are three key issues relative to shareholder 
activism, namely, board diversity, executive remuneration and corporate social 
responsibility. Across these three components above, the key factor is disclosure as 
knowledge has been critical in driving shareholder action in relation to these key business 
issues. It is argued that should shareholders play a more active role in challenging the 
company’s modus operandi in these three areas, significant improvement in these sticking 
points for the development of a more robust corporate governance framework would result.  
 
One of the key issues to be disclosed relates to a company’s policy on board diversity as 
government should be encouraged to set soft-targets, followed by legislation where a policy 
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justification for such intervention is provided. Foremost, it should lead by example in 
ensuring diversity on all public boards and should disclose these figures annually to 
emphasise that the target is achievable, and more importantly, simultaneously underscoring 
the importance of the issue. As noted in the chapter above, diversity should be seen from a 
wide spectrum, rather than simply limited to gender diversity. Where any soft targets are not 
met, directors should disclose this information to the shareholders annually, providing 
appropriate justifications. This should also be made public on the company’s website.  
 
As it relates to executive remuneration, relative to public companies, the board of directors 
should be made to comply with best practices on setting remuneration found in relevant 
corporate governance codes (which should be developed where none presently exist) or 
explain to shareholders why they have failed to comply.  
 
On the issue of corporate social responsibility, as explained in fuller detail in the relevant 
chapter, the board should develop a short, medium and long term corporate social 
responsibility strategy and should disclose the extent of its compliance with the said policies 
at the annual general meeting. As noted in the OECD Guidelines for Multinational Enterprises 
(2011), they should be developed in partnership with labour unions, non-governmental 
organisations and governments, and address issues on employment and industrial relations, 
human rights, the environment, information disclosure, combating bribery, consumer 
interests, science and technology, competition and taxation. They should be written in an 
accessible manner and shareholders should be encouraged to challenge the company’s 
approach to any of these matters.  
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Chapter 10  
Key Theme Seven: Board Diversity 
 

 
This chapter should be read and understood in conjunction with chapter two where global 
modern company law developments, including many issues of board diversity, have been 
explored.  
 
10.1 Context 
 
The issue of board diversity is one of increasing importance worldwide. In 2017, the World 
Bank introduced a gender-related metric in its Doing Business assessment report. In noting 
two key reasons why it is critically important to collect this data, it is to be applauded for 
identifying the role that gender plays in determining positive corporate outcomes (World 
Bank, 2017).  
 
This investigation is linked to reality that half of the world’s population is female, thus it is 
necessary to explore the impact of such issues on this section of the population. This is 
particularly important given that the report ‘Women, Business and Law’ has shown that in 
some economies, a female entrepreneur faces more obstacles than her male counterpart for 
a variety of economic and business activities. For example, it could also be noted for purpose 
of comparison that in the Caribbean, there is no law where a woman requires her husband’s 
explicit permission to start a business whereas in the Democratic Republic of Congo, express 
authorisation is needed in the incorporation phase of the business. Second, there is evidence 
which supports the proposition that economies that have integrated women more rapidly 
into their workforce have improved their international competitiveness by developing 
export-oriented manufacturing industries that tend to favour the employment of women. 
Further, restrictions for women on starting a business are more frequent in economies in 
both the Middle East, North and Sub-Saharan Africa.  
 
‘However, there are patterns of positive firm outcomes connected to the presence of women in 

important decision-making positions. Quoting a broad range of studies, the World Bank 
argues that low gender diversity in corporate boards “is seen by many as undermining a 
company’s potential value and growth. Higher diversity is often thought to improve the 

board’s functioning by increasing its monitoring capacity, broadening its access to 
information on its potential customer base, and enhancing its creativity by multiplying 

viewpoints. Greater diversity implies that board directors can be selected from a broader 
talent pool.” Indeed, there is evidence that companies benefit from fostering an increase in the 
number of women board directors. A study comparing the top and bottom quartiles of women 

board directors at Fortune 500 companies found that where there were higher numbers of 
women on the board the companies thrived. Analysing financial measures such as return on 
equity, return on sales, and return on invested capital, this study established that companies 
with more women board directors were able to outperform those with fewer by between 42 

and 66%. 
 



 

56 

‘There is also evidence that companies with greater participation of women in boards tend to 
have stronger ethical foundations. According to a report from the index provider MSCI, 

bribery, fraud or other corporate governance scandals are less common in corporations with 
more women on their boards. The dataset used in this analysis included 6,500 boards 

globally.’ 
 

(World Bank, 2017) 
 
10.2 Statistics  
 
Though further jurisdictional statistics are provided later in this chapter, some key points 
may be gleaned from the World Bank (2017) in the annual Doing Business Report and OECD 
Report (unknown).  
 
OECD(b) (unknown) considers the present challenges relative to gender inequality:  

 The battle for gender equality starts in the educational system where young women 
are more likely than a man to hold a degree (46% women to 36% men), and are far 
less likely to study STEM. 20% of students enrolling in university subjects like 
computer science and engineering are women. In employment, women are 11 
percentage points less likely to be in paid work than men. Mothers are 23 percentage 
points less likely to be employed that fathers. Less than 1/3 of all managers are 
women on average across OECD countries. OECD averages that the median full-time 
female employee still earns almost 15% less than her male counterpart. 
 

 Though there is some progress, the glass ceiling still remains intact: in 2016, women 
sat on 20% of board seats OECD-wide, up slightly from 16.4% in 2013. 4.8% of CEOs 
in OECD-wide countries were women in 2016, double the 2.4% in 2013. Women 
make up only one-third of managers in OECD countries.  
 

 In some regions, such as MENA (Middle East and North African region), women face 
additional challenges, the legal framework, namely labour and family law, social 
attitudes perpetuating and entrenching gender roles, disproportionate share of 
unpaid care work, paired with a lack of family friendly and/or work-life balance 
policies – gender gap between men and women entrepreneurs in the MENA region 
is the highest in the world, 12% women compared with 31% men. Further, they also 
face cultural biases against women in leadership, slow turnover of board seats, non-
transparent board selection criteria and informal board appointments based on 
networks. In addition, there are insufficient women’s networks and women role 
models in the corporate world. 
 

 Going forward, the OECD noted that more gender disaggregated data was needed, 
further sound monitoring and evaluation of existing gender diversity initiatives and 
policies, examination of board nomination and election process and an engagement 
in a dialogue to share good practices and support the creation of networks.  
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Doing Business Report (2017) explores some of the trends in taking decided steps towards 
gender equality. First, it noted that in seven of the nine economies that define quotas for 
women in corporate boards or impose penalties for non-compliance are found in OECD high-
income economies. These are Belgium, France, Germany, Iceland, Israel, Italy and Norway. 
Second, in India, all publicly listed companies must have one female director. Third, in Sierra 
Leone, any business appointing a woman to a management position is eligible for a tax credit 
equal to 6.5% of that female manager’s compensation. 
 
10.3 Board Diversity: What is it including its pros and cons? 
 
In discussing the concept of board diversity, reference has been made in the literature (ACCA 
Global, 2018) to two key components: the role of non-executive directors and board 
independence as noted in the Higgins Review (2003) and a balance of skills and experience 
of board members as enunciated in the Walker Report (2010). ACCA Global (2018) also notes 
that it speaks to ensuring that the board is less homogenous and thus must draw on 
candidates of different ‘ages, race, gender, educational background and professional 
qualifications’, and may also be relevant in considering less tangible factors including life 
experiences and personal attitudes.  
 

'The best boards are composed of individuals with different skills, knowledge, information, 
power, and time to contribute. Given the diversity of expertise, information, and availability 

that is needed to understand and govern today’s complex businesses, it is unrealistic to expect 
an individual director to be knowledgeable and informed about all phases of business. It is 

also unrealistic to expect individual directors to be available at all times and to influence all 
decisions. Thus, in staffing most boards, it is best to think of individuals contributing different 

pieces to the total picture that it takes to create an effective board.' 
Conger and Lawler (2001) 

 
Deloitte (2015) has provided six additional factors which can be used in providing a 
comprehensive understanding the concept of diversity. First, reference may be made to the 
diversity in skills, experience and expertise: in times past, boards were usually made up of 
persons who had a broad range of general managerial skills and an understanding of 
sustainability reporting; now however, there is a desirable move towards persons sitting on 
the board with more niche skills. For example, given the importance of technology, the board 
may be persuaded to include an IT specialist to bolster its knowledge and understanding in 
that specific component. Further as the workforce is the most valuable asset, a human capital 
management expert may be well placed on many boards but can only be found in 20% of 
boards, according to a US survey. 
 
Second, reference may be made to diversity in gender. This is one of the more emphasised 
factors and the data has shown that this is slowly improving. South Africa ranks fourth 
globally, for the percentage of board chairs that are women at 7.8%, against a global average 
of 4%. 
 
Third, reference may be made to diversity in ethnicity. Ethnic diversity relates to various 
racial, cultural and religious backgrounds – arguably the ethnic mix should represent the 
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area in which the company operates. The caution from this point is that many businesses at 
their outset may not have an international outlook but may develop into serving an 
international customer and must be conscious of its operation from inception. The report 
considers data from South Africa: nearly 30% of directors on boards of South African listed 
companies are African Black, Coloured or Indian. It is estimated that individuals from these 
race groups make up approximately 15% of all executive directors on listed companies, and 
nearly 40% of independent non-executive directors on listed companies.  
 
Fourth, reference may be made to diversity in age. Most persons sitting on the board are 
quite senior with the “younger” directors usually being those in their fifties. It is accepted 
that senior directors have a wealth of experience but younger directors can bring a fresh 
perspective and outlook, which may be useful in running the business.  
 
Fifth, reference may be made to diversity in geography. Geographic mix is another factor 
which can add much needed perspective to the board. According to a recent study, nearly 
90% of European boards include at least one director from a country other than where the 
company is headquartered. In 2014, roughly a third of all directors serving on major 
European boards were non-nationals.  
 
Sixth, reference may be made to diversity in independence. Independence should not be 
simply judged from the director’s ability to bring an objective perspective but must also be 
linked to his relationship to matters and people involved on the board, company or 
shareholders. 
 
Having explored what a deeper understanding of diversity has come to mean, and thus a 
moving away from a narrow interpretation of diversity as referring only to female board 
representation, ACCA Global (2018) explores some of the benefits of diversity. First, more 
effective decision-making may be one of the benefits of board diversity: “groupthink” which 
is described as ‘a psychological behaviour of minimising conflicts and reaching a consensus 
decision without critically evaluating alternative ideas in a cohesive in-group environment’. 
The report notes that companies are competing in a global world and serving global 
customers – to do this effectively, directors need to understand the diversity of stakeholder 
claims which can be achieved by shared views at board levels from diverse board members. 
Thus, the report suggests that it may be especially important for consumer-facing industries 
to have female directors and for multinational companies to include foreign nationals on 
their board. Second, ACCA Global (2018) identifies better utilisation of talent pool: it is often 
claimed that there are shortages for directors as such posts are traditionally geared towards 
white male colleagues, by including more diversified attributes like females and ethnic 
minorities, boards would be able to better utilise the available talent pool. Third, 
enhancement of reputation and investor relations by establishing the company as a 
responsible corporate citizen: the reputation of the board may be enhanced by showing that 
the board embraces diverse constituencies and does not discriminate against minorities 
climbing the corporate ladder. It also indicates equality of opportunity and signals the 
eagerness of management in positioning the firm as a responsible corporate citizen. It signals 
that the board understands that as its clients and consumers are diverse, the board should 
reflect this reality. 
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The Report also draws on the cost of diversity. One of the costs of board diversity is 
stereotyping where newer diverse members of the board are treated as atypical and 
segregated from the board. This may result in subgroups, which reduce board cohesion and 
impairs trust and a spirit of togetherness. Another is tokenism where minorities believe that 
their presence on the board is not due to their skill and ability but their specific characteristic, 
whether gender or race etc. Another is the board’s disregard of the characteristics of good 
directors when meeting internal quotas/targets.  
 
10.4 UK Case Study: Board Diversity – An Investigation of Gender 
 
This chapter was drawn from and therefore closely resembles this section of the chapter in 
the first report. It was regarded as useful to provide coherence in the discussion rather than 
considerable references to the first report in this regard.   
 
The issue of board diversity has been a recurring conversation in the United Kingdom over 
the past five years after revelation of the very few women appointed to positions of 
prominence within the corporation. As noted in the earlier parts of this Report, Vince Cable, 
in his capacity as Secretary of State for Business, Innovation and Skills noted the significant 
progress from cases where some corporations had no female board representation to 
statistics which reflect that almost a quarter of all FTSE’s 100 board positions were being 
filled by women.  
 
These findings were based on the report of Lord Davies of Abersoch (2011) who noted that 
in February of that year, there were 87.5% men to 12.5% women sitting on board in FTSE 
100 companies; though this was a 3.1% increase on the 9.4% representation recorded in 
2004. To achieve the desired balance in boardrooms, according to the Equality and Human 
Rights Commission, would take 70 years at the rate of current change. In this report, he 
emphasized the importance of choosing the best qualified and talented persons, not choosing 
persons on the basis of gender. It, however, required explanation that women held a long 
record of achieving the highest qualifications and leadership positions yet there was an 
undeniable poor representation on boards when compared to their male counterparts. It 
therefore raised the question whether board recruitment was slowly being based on factors 
other than skill, experience and performance.  
 
There were two main approaches suggested throughout the review: a prescriptive approach 
through the introduction of quotas (which had already been tried to little avail) or a more 
light-touch approach. Many respondents rejected the idea of quotas on the basis that it could 
lead to tokenism – where appointments are made not on presumable merit but rather for the 
sake of inclusion of members of minority groups. All Chief Executives of FTSE 100 companies 
were required to identify a target goal of the percentage of women they aim to have on their 
board. Quoted companies should be required to disclose each year the proportion of women 
on the board, women in Senior Executive positions and female employees in the whole 
organization. Further, the chairman should, in line with the UK Corporate Governance Code 
provision B2.4, disclose the company’s appointment process including addressing issues of 
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diversity in the company’s annual report including a description of the search for candidates 
and the nomination process.  
 
To achieve the recommendations, the Report suggests that there are two classes of women 
who are well-qualified to be appointed to UK boards. These are executives from within the 
corporate sector and women from outside the corporate mainstream, including 
entrepreneurs, academics, civil servants and senior women with professional service 
backgrounds.  
 
Some of the general barriers to success include the fact that sponsorship and mentoring was 
often given to male counterparts, thus giving such persons an edge in cases of promotion. 
Behavioral traits, including a lack of self-belief, and the absence of positive role models 
compounded this issue. On the other hand, though regarded as generally competent, it was 
thought that women in leadership position in academia, the arts, the media, the civil service 
or other professional services would be misplaced due to their inability to understand the 
corporate dynamic. The report, however, noted that the challenge was more closely linked 
to the informal (and unspoken) networks influential in board appointment, lack of 
transparency around selection criteria and the way in which executive search firms operate.  
 
Though this discussion has generally been guided by statistics on FTSE 100 (and therefore 
larger) companies, such a discussion is relevant across the corporate structures. What must 
be avoided at all costs are quotas which may lead to tokenism and nepotism (where such 
may fill ‘idealistic quotas’ of board representation). The question therefore remains what is 
the most efficient method of tackling board representation across the Commonwealth 
Caribbean. Given the enabling, as compared to regulatory, approach to company law, as 
outlined in the first chapter, it is suggested that a heavy-handed approach through legislation 
may not be ideal. Further, quotas may indirectly and unintentionally diminish the value of 
the women’s contribution where such women are presumed to be in the position to simply 
tick a corporate box or fulfill a corporate strategy. Nonetheless, such quotas may be seen as 
bringing credibility to the process as it creates a measurable outcome.  
 
10.5 International Perspectives  
 
Various interventions taking place worldwide underscore the relevance of this issue, many 
of which are featured in the annual Doing Business reports. In 2003, Norway passed the 
Norwegian Quota Act. Termed the “Women on Boards” Act, this requires at least 40% in 
limited companies to be of either sex. With a two-year grace period to fill their boards, the 
law which was in effect from 2006 has resulted in the  female board representation now 
being stabilized at 40%. With no rule in place for private limited companies, there is only an 
18% representation in such companies. On this ground, it is argued that the policy caused 
some distress as it was regarded as a mere token act which may result in the crash of the 
stock market and the end to foreign Norwegian business due to the inability to find suitable 
women to sit on boards. Nonetheless, one of the positive results is that the number of women 
in top management positions has now increased by 50%: from 20% in 2001 and 31.5% in 
2011. 
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In 2007, Spain passed a gender equality law obliging public companies and IBEX 35-quoted 
firms with more than 250 employees to attain a minimum 40% share of each sex on their 
board within eight years (ending in 2015). Though no formal sanctions were identified, the 
companies attaining this quota are intended to be given priority status in the allocation of 
government contracts. Though the percentage stood at 6.2% in 2006, it had risen to 11.2% 
in early 2011; however, reported progress has been slow. Also employing a quota system is 
Iceland: 2010 law required that by 2013 all public owned and publicly limited companies 
with more than 50 employees should have 40% of persons from each sex.  
 
As evidence that quotas are less effective, reference has been drawn in one report to the 
United Kingdom which has taken a voluntary approach where female board membership has 
increased from 11% to 17% and the number of women in senior management positions from 
15% to 19%. Reference was also made to Germany, who without a quota system, was able to 
increase the number of female executive directors from zero to 8% in the past five years.  
 
The UK Report also noted countries taking alternative action include the United States 
(under Dodd-Frank Act), Canada (gender parity legislation), Australia (reporting guidelines 
requiring disclosure), Austria (publication of measures taken to promote women on to 
management boards), Denmark and Sweden (“comply or explain” approach) and Poland 
(recommendation through corporate governance codes). It should be noted that even with 
its very light touch approach, Sweden had recorded, in 2010, the highest number of female 
senior managers with 22% representation, rising form 14% in 2007 with board membership 
standing at 25% female (High Pay Centre, unknown).  
 
If diversity on corporate boards is valued simply because diverse organizations benefit from 
a variety of opinions, perspectives and experiences, such a policy should be critically 
considered in one of its many manifestations: first, voluntary guidelines for corporations 
which require them to put in place gender diversity policies, targets and reporting; or, 
second, legislating quotas; or, third, mandating diversity targets.  
 
Though usually limited to public companies, it is often said that what is good for the goose is 
good for the gander. A light touch, non-compulsory approach (the first manifestation 
outlined above) would be valuable across corporations.  
 

Country % of women 
on boards 

 Country % of 
women on 
boards 

Australia 9.9  China 6.6 
Hong Kong 7.6  India 4.1 
Japan 0.9  Indonesia 4.1 
New Zealand 11.4  Malaysia 4.2 
Singapore 5.7  Pakistan 4.6 
Industrialised 
Asia-Pacific 

3.6  Phillipines 23 

   South Korea 1 
Austria 6.7  Taiwan 6.4 
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Belgium 6.5  Thailand 8.7 
Denmark 12.1  Emerging Markets - 

Asia 
4.7 

Finland 21    
France 8.2  Czech Republic 4.4 
Germany 9  Hungary 10.2 
Greece 9.5  Poland 10.2 
Iceland 14.3  Russia 5.8 
Ireland 7.1  Turkey 9.7 
Italy 3.6  Emerging Markets - 

Europe 
7.8 

The Netherlands 10.3    
Norway 35.9  Egypt 7.1 
Portugal  0.4  Israel 12.5 
Spain 6.6  Morocco 0 
Sweden 23  South Africa 14.6 
Switzerland 8.4  Emerging Markets – 

Middle East and Africa 
12.4 

UK 7.8    
Industrialised 
Europe 

9.6  Argentina  

   Brazil  
Canada 11.3  Chile  
US 11.4  Colombia  
North America 11.4  Mexico  
   Peru  
   Emerging Markets – 

Latin America 
4.7 

     
   Total Emerging 

Markets 
6 

     
   Overall Total 8.9 

Source: Women on Boards: A Statistical Review by Country, Region, Sector and Market Index; 
Governance Metrics International; March 2009 
 
Table: International Comparison of Women on Boards 
 
10.6 Difference or not? 
 
Though accepting that diversity is broader than gender, this section explores one piece of 
research regarding whether there is a discernable difference where women sit on corporate 
boards.  
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Having accepted that there are greater proportions of women on some boards which may be 
due to the diversity of the customers served in that sector, Ferreira (2011) explores whether 
there is a discernable difference where women sit on the board in a number of categories. 
First, as it relates to attendance at board meetings, research showed that female directors 
are less likely to experience attendance problems while the attendance of male directors 
increase where there is female representation on the board. Other legislation has sought to 
address issues of director attendance but these findings are nonetheless useful. Second, as it 
relates to board committee compensation, the evidence is varied but finds that females are 
more often found on auditing, corporate governance or any other public affairs committee 
but less likely to be found on compensation committees. The question left open by the 
research is whether a more prominent presence of women on compensation committees 
would assist in stemming the tide in executive pay. Third, in relation to CEO turnover, one 
view from the research is that boards with higher female presence are more likely to hold 
CEOs more accountable for poor stock price performance.  
 
10.7 Recommendation  
 
This report therefore recommends that across the Caribbean region, public and listed 
companies should disclose gender board representation and the wider company policy to 
diversity in all of its forms, inclusive of gender. It should be informally encouraged to explain 
over-representation of one gender (more than 25% surplus over the other gender).  
 
Where there is substantial over-representation and the policy of disclosure has not resulted 
in greater gender diversity, further measures should be introduced to shape corporate 
culture. Quotas should, however, only be introduced as a last resort.  
 
Having discussed the failure of quotas in some developed countries, the July 2017 meeting 
accepted the first report’s position that quotas may cause females to believe that their 
presence on the board is tokenistic. Steps must be taken as noted above to mandate that all 
public and listed companies disclose their diversity policy, which will then create awareness 
at board level. As noted in other places in this report, the Government should commence by 
ensuring that it makes a clear express statement/action plan on board diversity which is 
reflected on its state-owned enterprise boards.  
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Chapter 11 
Key Theme Eight: Regional Concerns: World Bank ‘Doing Business’ Reports 
 

 
Though the country specific metrics have been discussed in Chapter 8 of the first Report, this 
recommendation offers general guidance on improving these metrics – with a view to 
reforming legislation and thus creating a modern company law framework, which underlies 
the desirable policies raised in Chapter 1 of the first Report. In the first report, there was a 
discussion of two key aspects: starting a business and protecting minority investors. Both of 
these were widely framed. Given the independent study on the reform of insolvency law in 
the Commonwealth Caribbean, the discussion of ‘resolving insolvency – measuring the 
strength of insolvency laws’ will be excluded from this discussion. 
 
A very notable contribution of the Doing Business 2017 report was the inclusion of a gender 
as a metric in determining the ease of doing business in a specific jurisdiction. Given the 
theme of board diversity in Chapter 11, it was thought to be more appropriate to include the 
discussion of women and registration in that Chapter, though it could have been 
appropriately included in this chapter. 
 
The discussion in this chapter will focus around four (4) themes: 
(i) Efficiency of company registry (much of this was discussed in the first report and is 
reproduced here for ease of reference but there are some significant developments in the 
subsequent World Bank Doing Business Reports that merit a discussion here) 
(ii) Transparency of the registration process and officials involved therein 
(iii) Managing cost in registration 
(iv) Protecting minority shareholders 
 
11.1 Context  
 

The foundation of Doing Business is the notion that economic activity, particularly private 
sector development, benefits from clear and coherent rules: Rules that set out and clarify 

property rights and facilitate the resolution of disputes. And rules that enhance the 
predictability of economic interactions and provide contractual partners with essential 

protections against arbitrariness and abuse. Such rules are much more effective in shaping 
the incentives of economic agents in ways that promote growth and development where they 
are reasonably efficient in design, are transparent and accessible to those for whom they are 

intended and can be implemented at a reasonable cost. The quality of the rules also has a 
crucial bearing on how societies distribute the benefits and finance the costs of development 

strategies and policies. 
 

Good rules are a key to social inclusion. Enabling growth—and ensuring that all people, 
regardless of income level, can participate in its benefits—requires an environment where 

new entrants with drive and good ideas can get started in business and where good firms can 
invest and expand. The role of government policy in the daily operations of domestic small and 
medium-size firms is a central focus of the Doing Business data. The objective is to encourage 
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regulation that is designed to be efficient, accessible to all and simple to implement. Onerous 
regulation diverts the energies of entrepreneurs away from developing their 

businesses. But regulation that is efficient, transparent and implemented in a simple 
way facilitates business expansion and innovation, and makes it easier for aspiring 

entrepreneurs to compete on an equal footing. 
 

(World Bank, 2018) 
 
Though some of these are noted again below, it is useful to note some of the positive advances 
across the globe relative to corporate registration. These global perspectives, which include 
highlights from the Caribbean region, should serve as encouragement for the region, namely 
that we ought not to rest on our laurels while many jurisdictions, including less developed 
countries, are making sizeable adjustments to ensure the competitiveness of their nation. 
The question must therefore be ‘what can we learn from other jurisdictions, that, where 
appropriately incorporated, can increase the efficiency of our procedures?’. 
 
 In Rwanda, the introduction of a one-stop shop including the streamlining of the company 
name, payment of fees along with tax and company registration procedures resulted in a 
surge of registrations. In Chile, the one-day process of incorporation was facilitated by a 
unified company registry accessible from anywhere and provided free of charge. 
Accessibility in the United Kingdom, including electronic filing, detailed instructions and use 
of model articles, meant that the process could be completed in a few hours whether 
remotely or by use of computers provided at Companies House. This latter provision of 
computers (within the local registry where help would be available) underscores the holistic 
approach to accessibility. Using the online portal as a cost-saving mechanism has been seen 
in many countries including Republic of Korea, Portugal, Germany and Chile. The removal of 
third parties in Burundi and Samoa reduced the time to register and the relevant costs. While 
Barbados has reduced the time required to register a company, Jamaica has made similar 
strides in reinstating next-day service for company registration. These are discussed in 
further detail below.  
 
At the outset, it should be noted that the statistics provided by this report are naturally 
incomplete as it does not explore some of the bigger macroeconomic questions, which raise 
factors, policies and institutions that affect the overall quality of any economy’s business 
environment or national competitiveness. These include issues of macroeconbomic stability, 
development of the financial system, market size, incidence of bribery and corruption or the 
quality of the labour force. Despite this, these reports provide a comprehensive comparative 
guide on appropriate measures, which can operate to strengthen the ease of doing business 
in that jurisdiction.  
 
Considerable advances are being made by both developing and developed countries: on the 
one hand, Rwanda has a fully functioning online portal which combines corporate 
registration, tax obligations and VAT related registration while reducing the likelihood of 
corruption by eliminating two interactions with government officials and saving 
entrepreneurs an average of two days. With a more efficient use of the online system, Saudi 
Arabia merged the name registration and submission of articles into one procedure. It also 
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eliminated the need to pay fess in person, which enhances efficiency while simultaneously 
removes the likelihood of corruption.  
 
The pressing issue is therefore how does a jurisdiction improve on its competitiveness by 
regulatory improvements year on year and what are the benefits thereof. In addressing the 
latter question, it should be noted that the simplification of business entry regulation has 
resulted in a higher number of new businesses and an increased rate of employment. DB 
2017 argues that business regulatory reforms may have mitigated the effects of the 2008 
global financial crisis as it was the economies that undertook more reforms post-crash that 
experienced higher economic growth rates. Though it may not be apparent, there is 
considerable determination on the national level to remain competitive and thus attractive 
new business. In 2016/17 alone, there were 49 reforms related to the starting of a business. 
To improve one’s competitiveness, one must ensure that there is a removal of onerous, costly 
or inefficient processes which affect the growth and development of companies in that 
jurisdiction. Some of these barriers include (i) excessive bureaucratic formalities; (ii) 
redundant processes which could be removed by use of modern technologies; and (iii) 
reconsideration of time and cost propositions which affect the growth of the business.  
 

Country 16 rank*  17 rank** 18 rank*** 

Antigua and Barbuda 104 113   107   

The Bahamas 106 121  119  

Barbados 119 117  132  

Dominica 91 101  98  

Grenada 135 138   142  

Guyana 137 124   126  

Jamaica 64 67  70  

St Kitts and Nevis 124 134  134 

St Lucia 77 86  91  

St Vincent and the 

Grenadines 

111 125  129  

Trinidad and Tobago 88 96  102  
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Title: Comparative Commonwealth Caribbean rankings over three year period 
(compiled by author) 
 
*16 rank reports data from World Bank Report 2016 covering 2015 data 
**17 rank reports data from World Bank Report 2017 covering 2016 data 
***18 rank reports data from World Bank Report 2018 covering 2017 data 
 
11.2 Starting a Business: The Growing Efficiency of Company Registries 
 
The World Bank (2015) notes that entrepreneurs should have the vehicle to turn their ideas 
into a business. Bureaucratic obstacles and high costs imposed by inefficient company 
registries deter people with good ideas from embarking on the path of formal 
entrepreneurship. Fritsch and Noseleit (cited in World Bank, 2015) argue that where formal 
entrepreneurship is higher, job creation and economic growth also tend to be higher; further, 
as more businesses formalise, the tax base expands, enabling the government to increase 
spend on productivity-enhancing areas and pursue other social and economic policy 
objectives. Further, the report cites Motta, Oviedo and Santini (cited in World Bank, 2015)  
provide evidence of the direct link between the relative ease or difficulty of incorporation 
and the economic consequences. Regulatory reforms that make it easier to start a formal 
business are associated with increases in the number of newly registered firms and higher 
levels of employment and productivity. The converse is also true, countries with excessively 
cumbersome regulation of start-up are associated with higher levels of corruption and 
informality. Given its efficiency, there is a global trend to online registries. It should be noted 
that the simple fact of online registry does not automatically increase efficiency. Some of the 
key functions of a registry include the registration and de-registration of companies, 
conducting name searches, reserving company names, and processing applications for 
business licences. Quite central to this is the efficient recording and updating of information 
on new and registered companies.  
 
The Report identified several elements which are considered to be key: a comprehensive 
electronic database, a one-stop shop and an online platform for business registration which 
maintains up-to-date information and documents on both newly registered and existing 
companies and makes this information accessible, whether online or at the Registry’s office. 
In addition to this, the most efficient registries will permit the filing of incorporation 
documents electronically and sometimes even to complete the entire business process 
online. It is quite important that there is interconnectivity with various departments 
including tax and social security authorities.  
 
An understanding of the benefits of the introduction of such a system should also be 
examined. First, online registration is  (or should be) substantially less expensive than paper-
based registration. Second, it increases efficiency by eliminating the need to meet with 
government officials in long line and reducing the possibility of registration being refused 
due to the omission of information. Finally, this reduces the opportunities for bribery and 
corruption where officials may be inclined to waive requirements on the basis of a financial 
incentive. Where entrepreneurs have no need to interact with public officials directly, they 
are less likely to use informal payments or to face deliberate delays at encouraging bribes. 
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With a view to the introduction of such systems, the present report has identified five key 
elements identified in the World Bank 2015 Report. First, all paper-based registration 
records need to be digitized into a single database – and online name search, electronic 
document filing and online fee payment functions enabled. Second, streamlining data 
exchange with other government agencies to automate such actions as enrollment in tax and 
security measures can further reduce processing times. Third, effective security measures 
are needed to ensure data security. Fourth, reliable Internet and electricity connections are 
critical to ensure that online platforms function properly. Finally, the operational cost to 
maintain such a system is also a crucial consideration.   
 
The highlights of the three country case study (Rwanda, Chile and the United Kingdom) is 
also useful for purposes of contrast: 
 
Rwanda (Early stages) 

 In 2008, the government established the Office of the Registrar General to maintain 
an efficient business register and promote a competitive business environment. 

 The entity’s focus was the application of commercial laws, including the Companies 
Act, and the registration and deregistration of businesses. 

 Within one year, it had established a one-stop shop, streamlining company name 
checking, payment of incorporation fees and tax and company registration 
procedures. 

 These reforms resulted in a surge of company registrations. In 2009 alone, 3,028 new 
limited liability companies were formed as compared to 3,374 new limited liability 
in the previous five years. This helped sustain the annual increase in the number of 
new limited liability companies, a number that reached 6,655 in 2012. 

 Now, the country is focusing on completely paperless registration by promoting 
electronic registration services. This includes the priorities of accurate and timely 
delivery of information on its services and raising awareness of the importance of 
formalizing businesses. 

 Its business regulation reform has resulted in cost savings for the private sector 
estimated at $5 million, investments totaling $45 million and about 15,000 jobs. 

 Prior to the reforms, it took 9 procedures, 18 days and 235.5% of income per capita 
as compared to the present time where it takes 8 procedures, 6.5 days and 52.3% of 
income per capita. 

 
Chile (Mid-stages) 

 In 2013, a new Chilean law made it possible for entrepreneurs to register limited 
liability through an electronic unified company registry that is accessible from 
anywhere free of charge. It was a direct attack against the excessive bureaucracy and 
red tape which is a widespread problem in Latin America. 

 The electronic system called “Your Company in One Day” is not only a new process 
of incorporation but also a new company registry that runs alongside the existing 
paper-based one at no cost. 

 The simple process only takes a few minutes is an electronic form providing 
information about the company and its shareholders, provides information about 
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the company and its shareholders, automatically assigns a taxpayer identification 
number to the newly registered company which is facilitated by the 
interconnectivity with the online platform of the tax and civil registry authorities. 
The system also performs automatic identity checks with the tax and civil registry 
authorities. 

 Only 7 weeks after the launch, nearly half of the new limited liability companies in 
Chile were being created through the new online registry. After eight months, more 
than 20,000 companies were created electronically. In 2013, more than 85,000 
companies were registered electronically as compared to 39,000 in 2009. 

 
United Kingdom (Nearly 100% registration) 

 Prior to the digital age in the United Kingdom, registration was a highly laborious 
task with long lines and the higher costs associated with postal mail. Solicitors 
(which resulted in an additional cost) had to be hired to handle the paperwork such 
as the articles of association. 

 Electronic filing was introduced in 2001, which resulted in increased transparency 
of its data and a process which was faster, more convenient and less expensive. 
Accessibility to model articles and detailed instructions has reduced the 
‘requirement’ of hiring a solicitor. 

 In contrast with the above, the process can be completed in a few hours; whether in 
a remote location or at the computers available at the Companies House. 

 Electronic registrations rose sharply from around 25% in 2001 to 95% in 2009. In 
2013, more than 98% of new companies have been registered electronically. 

 In 2012, Companies House expanded its company information to include company 
number, address, status, incorporation date, accounts and filing dates for annual 
returns. There were almost 15,000 unique downloads in 2013. 

 
These case studies are considerably useful in showing that irrespective of the present state 
of the company law, and even the economic, framework, some strides may be made in 
advancing the ideal of a competitive company law framework. In the Commonwealth 
Caribbean, much can be learnt from the efficiency of corporate registration, with a particular 
emphasis on the introduction of an online portal.  
 
Overall, it is useful to consider some of the positive strides in the registration of businesses. 
In Jamaica, DB 2016 commended its streamlining of internal procedures and though its next 
day registration was reportedly removed in DB 2017, it was re-instated in DB 2018. Jamaica 
has consistently scored higher than other jurisdictions and thus provides useful lessons in 
strengthening regional company law frameworks.  
 
As it relates to Bahamas, in DB 2016, it was regarded as making a business more difficult to 
start by adding a requirement for value added tax (VAT) registration. Some credible efforts 
in the other direction were made in DB 2017 where local limited liability companies could 
now register only but it was more costly as there was an increase in fees to register a 
company name and complete the process of incorporation. As it relates to the VAT 
registration regarded as a negative in DB 2016, by DB 2018, it had merged the process of 
registering for VAT and the business licence. 
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For a domestic or local company, see below from http://www.bahamas.gov.bs/ 
 
Follow link: The Government of Bahamas > Registrar General’s Department > Government > 
Corporate and Business Registry > Incorporation of Domestic or Regular Company 
 

Incorporation of a Regular Company  
To allow for the incorporation of a Regular Company. 
 
Go to Service 
 
Eligibility  
The assistance of an attorney to sign Statutory Declaration and Affidavit. 
 
Process  

1. Print incorporation certificate and documents 
2. Registration at the Government Portal (receive access codes) 
3. Logon to Registry Services 
4. Select Reserve a Regular Company name 
5. Enter company details 
6. Enter Credit or Debit Card information 
7. After approval, print receipt 
8. Select Incorporate an Regular Company 
9. Enter Name Reservation number 
10. Complete Incorporation form 
11. Enter Credit or Debit Card information 
12. After approval, print receipt 

Application Form(s)  
There is no application form for this service. 
Supporting Documents  
No documentation is needed. 
Turn-around time  
 
1) Express Incorporation (1 hour), 2) Regular Service (48 hours) 
Deadline  
 
There is no deadline date for this service. 
Related Fee(s)  
See fee schedule in the Companies (Amendment) Act, 2014. 

 

http://www.bahamas.gov.bs/
http://www.bahamas.gov.bs/wps/myportal/public/rgd/company/incorporate-regular
http://www.bahamas.gov.bs/wps/wcm/connect/0deb6265-a0dc-4ac2-bc87-3ba3be39f0e9/CompaniesAmendmentAct2014.pdf?MOD=AJPERES
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11. 3 Transparency of the registration process and officials involved therein 
 
One of the interesting features of the Doing Business Report 2018 is its discussion of the role 
of transparency of both ownership and actors in ensuring a competitive company law 
framework. This is discussed in detail at this point, with a view to drawing conclusions which 
may assist in strengthening regional frameworks. As it relates to ownership, it is key that 
those who stand to benefit from the company, namely those holding a beneficial interest, 
should be identified even if they are not the owners. Disclosure, according to the Report, is 
critically important for a range of reasons. First, such disclosure is useful in identifying 
suspected money laundering and potential terrorist financing. Second, it can assist existing 
investors in determining the viability of a transaction. Third, it can level the playing field for 
prospective entrepreneurs to enter the market, by broadening the pool of potential creditors. 
Fourth, it provides the public with information to hold business owners, directors and 
managers accountable.  
 
The next key consideration raises the question of what information should be provided to 
constitute disclosure. It is notable that most registries provide standard information which 
includes the name of the company, its legal address, year of incorporation, type of business 
activity and the name of its directors. It is uncommon or not widespread to provide detail on 
the firm’s corporate structured, annual returns and beneficial ownership.  
 

In general, the types of business registry information made available to the public vary little 
across economies. The names of a company’s directors, for example, are publicly available in 
92% of high-income economies covered by Doing Business; this figure is only slightly lower in 
low-income economies (84%). For other categories of information, however, public access is 
not equally provided across economies. In 75% of high-income economies, for example, one 

can verify the number and type of company shares. This information can be publicly accessed 
at business registries in fewer than half of low-income economies. Similarly, while businesses’ 
annual accounts are avail- able for public consultation in most high-income economies, these 
are available in only 10% of low-income economies. Registries in many developing economies 
either do not require companies to file annual accounts with the business registry or provide 

limited access to businesses‘ annual accounts. As a result, the economy may be negatively 
impacted as poor quality corporate governance regimes can restrict access to information 

and reduce investment returns. 

 
Doing Business (2018) 

 
Steps towards increased transparency are evident in Ghana (amended its Companies Act 
2016 to include disclosure of information on beneficial ownership), Germany (introduced an 
electronic beneficial ownership registry) and Singapore (obligation on the company to 
maintain a register of beneficial ownership and requirement to make data public on request).  
 
One of the measures operating to enhance transparency is the digitization and publication of 
data online. Where such reliable details can be accessed remotely, information and 
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transaction costs are reduced. Another two issues, which must be rectified, are the cost to 
access to such information and the ease in finding the information.  
 

Even when business registry information is published online, it is not always provided free of 
charge or made easily searchable. In many economies, online access to company information 

is only available after preregistration or the payment of a subscription fee, limiting the 
information to those people who can pay for it. In contrast, Denmark and the United Kingdom 

publish their entire business registry database free of charge. 
 

World Bank (2018) 
 

Also critically important to a complete understanding is transparency of the public 
administrators. The Report has relied on data which shows that there is a high correlation 
between the level of transparency and trust in the economy and transparency of information 
at the business registry. There is also a positive correlation with increased transparent 
interactions with public officials. When the information is highly accessible including any 
costs, there is no temptation to bribe public officials with a view to receiving an efficient 
service. Thus, the data was able to show that economies with transparent registries tend to 
have lower incidences of bribery.  
 
…when the information is consolidated and easily obtained, entrepreneurs can spend less time 

and money finding it; they can dedicate more time to running their business. 
 

World Bank (2018) 
 
Also critical to our review of the issue of transparency is a closer inspection of the relevant 
third-parties in each transaction for corporate formation. The issue of transparency in costs, 
actors and efficiency was raised two years prior in the World Bank Doing Business 2016 
Report. It is an obvious proposition that the more actors involved in the process of company 
formation, the higher the likelihood of a lack of transparency and/or the longer the process 
will take.  
 
In Haiti, an entrepreneur must endure over 12 procedures that takes about three months 
while in New Zealand, the process may be completed online within a few hours. The removal 
of third parties who may make the process more complex, cumbersome and thus less 
efficient is explored here.  
 
The question is therefore when is a third party usually needed in the pre-registration, 
registration and post-registration phases. The Report seeks to identify in a non-jurisdictional 
specific manner the points at which either a third party is needed or by contrast, the 
entrepreneur can execute the task on his/her own.  
 

Pre-registration phase  
Third parties: legal representation  to draft articles of incorporation and 
prepare and legalise the company’s founding documents. A notary public is 
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required to notarize the company’s deeds and articles of association before 
registration and any founding acts.  
 
Entrepreneur: The entrepreneur can independently check the proposed 
names of the company and deposit minimum capital in a bank account.  

 
Registration phase 

Third parties: legal representation may be required to represent the 
company throughout the registration process and to prepare company 
statutes and registration documents. A notary public may be required to 
witness company officers’ signature of the bylaws and notarise the 
incorporation documents.  
 
Entrepreneur: The entrepreneur should be able to independently apply for 
incorporation, pay fees and complete the other procedures under the 
mandate of the commercial registry.  

 
Post-registration phase 
 

Entrepreneur: the entrepreneur should be able to independently register 
with tax authorities, obtain a business license and enroll employees in the 
social security scheme.  
 
Third party: However, the notary public may be required to certify and 
notarise state registration, legal accounting books and other preregistration 
documents.  

 
Some of the third party services highlighted are legal or notary services which were required 
to start 53% of the 189 jurisdictions covered in the Doing Business report. Such services are 
particularly more common in Latin America, the Caribbean, Sub-Saharan Africa, Middle East 
and North Africa. What is more concerning is not necessarily the use of such services in 
company formation but where, for example, 40% of jurisdictions required the use of a notary 
while 9% mandated the use of legal services. It is well accepted that full prudence must be 
used in establishing a company given the well-known statistic that a company is likely to fail 
within its first two years. Steps to ensure only viable entities are incorporated should be 
encouraged but approaches such as those practiced in Bhutan (where the project proposal 
must be presented to the relevant ministry), though laudable for ensuring viability may deter 
companies from entering the formal market.  
 
World Bank data shows that there is a strong positive association between the cost incurred 
in using third-party services in start up and both the percentage of firms competing against 
the informal sector and the percentage identifying informality as a major constraint to their 
business operations. In other words, the higher the cost of third party services due to rule 
complications, the higher the level of informality. Thus, where uncomplicated, simple rules 
for registration exist, the formal sector is likely to grow and there are positive implications, 
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such as benefits for employees and economic growth, where there is growth in the formal 
sector.  
 
The evidence has also shown that where the start-up process necessitates the involvement 
of third-party, such countries perform worse on indicators which measure regulatory 
transparency and performance of the civil justice system. As noted in the first report, this 
present report continues to emphasise that the characteristics of good regulatory 
governance include clarity, predictability, autonomy, accountability, participation and open 
access to information. One of the ways to increase transparency and facilitate and encourage 
economic growth is the introduction of regulatory compliance. 
 
The difficulty of the process may speak to the reliance on third-parties, as the Report notes 
that in St Lucia, a lawyer is usually hired to conduct a company name search and get approval 
for the name as it is hardly granted on the first occasion. Once approval is granted, the lawyer 
drafts the incorporation documents, which takes two days and costs 18% of income per 
capita. In Latin America and the Caribbean region, which has the largest share of economy 
where there is some dependence on lawyers in the company registration process, one can 
find the highest average cost for doing so. It also varies in fees and tasks completed. 
Reference was drawn to Antigua where ‘the owners of a new company must have a lawyer 
provide a declaration attesting that they are not bankrupt, are mentally sound and are over 
18 years old.’ As a matter of practice, a lawyer prepares all the incorporation documents. The 
upside of this involvement is seen in the time required, as a lawyer’s service usually only 
takes two days but a notary could take twice as long.  
 
Having established the clear approach in relation to the use of third parties and the relevant 
costs and inefficiencies, for Caribbean countries, what is the extent of involvement of third 
parties in the registration of the company. Further, we may need to establish as a region how 
the intervention of third parties may be reduced by a closer investigation of our pre-
registration, registration and post-registration requirements to ensure areas of strength. In 
addition, how would an online, interactive interface assist in reducing the intervention of 
third parties, including notaries and legal personnel, such as attorneys-at-law.  
 
The case studies across the globe evidence that there is a direct link between the removal of 
third parties and the reduction of cost and increased time efficiency. In the Republic of Korea, 
Portugal (2007), Germany (2008), Chile (2013), online registration as a cost and time-saving 
mechanism. In Samoa (2008), the introduction of its Companies Act, which included standard 
model of incorporation forms, resulted in the removal of a need for a lawyer, thereby 
reducing time by seven days and cost by 4%. As it relates to notaries, in 2011, Burundi 
eliminated the requirement that a notary signs the articles of association. This reduced time 
of four days and cost by 21%. This is a considerable saving which would lift any restriction 
on entrepreneurs who would have been inhibited by a prohibitive cost. A highly interesting 
and useful approach, particularly in light of desirable amendments for small and medium 
sized enterprises, was a scaled approach to notary fees determine by the Government based 
on the stage of the start-up. In 2013, Cote d’Iviore introduced this approach. 
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11.4 Managing costs in registration 
 
The importance of management and transparency of costs is not to be underestimated. As 
noted in chapter six on small and medium sized enterprises, the high cost of regulation can 
reduce the likelihood of such businesses entering the market. Further, where administrative 
costs are high, it is more likely that entrepreneurs will remain in the informal sector and the 
economic benefits of corporate formalization will not enure to the country’s advantage. 
These include the payment of taxes, social security benefits among others.  
 
Many of the issues relevant to the management of costs flow out of 11.2 and 11.3 above. Some 
of the ‘cost relevant’ recommendations are stated below: 
 
The fee payment calculator on the Corporate Affairs and Intellectual Property Office 
(Barbados) is also useful; though with the introduction of the online system, the system’s 
ability to take payments and the introduction of a lower fee for electronic registrations.  
 
11.4 Protecting minority interests 
 
In considering the protection of minority interests as a mechanism for strengthening 
corporate law frameworks and increasing the attractiveness of the regional companies as 
suitable investment vehicles, this section explores two perspectives. First, it considers 
safeguards beyond related-party investigations (World Bank Doing Business, 2015) and 
secondly, general protection of minority shareholders (World Bank Doing Business, 2017). 
Given the importance of these reports in providing global perspectives on best practice, as is 
common to this chapter, there will be heavy reliance on the reports, followed by further 
reform-based discussion.  
 
11.4.1 Going beyond related-party investigations 
 
The World Bank 2015 Report notes that without adequate safeguards, corporations can 
become vulnerable to abuse, with insiders using corporate assets for personal gain to the 
detriment of other stakeholders. Such abuse can deter investors from participating in any 
corporation. Stronger protection of minority shareholders in prejudicial related-party 
transactions is associated with a higher level of development in capital markets. Further, the 
access to external financing is a crucial concern. Stronger legal protection of minority 
shareholders increases the confidence of investors in markets, making them more likely to 
invest. Where such is not provided, the investors will charge higher interest rates. This is a 
direct result, according to the Report, of the mitigation of the agency problem between 
minority shareholders and managers in relation to diverting interests in the allocation of 
company resources.  
 
Within this Report, the indicators protecting minority investors include the regulation of 
related-party transactions and shareholder access to judicial redress as a proxy for an 
economy overall corporate governance standards and ease of access to financing from capital 
markers. Certain aspects of corporate governance are particularly important – such as board 
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composition and independence, firm transparency and disclosure and the rights of 
shareholders relative to the board of directors and management. 
 
Some of the key indicators of best practice include: 

 Shareholders can remove directors before the end of their term 
 A company must obtain shareholder approval to issue new shares 
 Shareholders approve the election and dismissal of the external auditor 
 Shareholders representing 10% can call for an extraordinary meeting 
 Shares can be freely traded prior to a major corporate action 
 Shareholders have preemption rights on new shares 
 Shareholders have the right to amend bylaws or statutes with a simple majority 

 
11.4.2 General protection of minority investors 
 

Sound corporate governance is the optimal balance between controlling shareholders, 
minority shareholders, company managers and market regulators. Many studies provide 

evidence that achieving sound corporate governance promotes economic development 
through higher returns on equity, efficiency of investment allocation, firm performance and 

valuation, lower cost of capital and easier access to external financing. 
 

Investors are more willing to invest where there is a guaranteed minimum standard through 
which companies must be directed and controlled – namely corporate governance principles. 
Where investors are willing to contribute, this then gives entrepreneurs a broader source of 
financing – which in turn increases the likelihood of growth, generation of tax revenues and 

creation of jobs. The risk of mismanagement and abuse is mitigated thanks to increased 
accountability, predictability and transparency. 

 
(Doing Business 2017) 

 
In the Doing Business 2017 report, themed ‘Equal Opportunity for All’, there is clarity on the 
factors measured under this metric, namely the protection of shareholders against directors’ 
misuse of corporate assets for personal gain and the rights and role of shareholders in 
corporate governance. One of the highlights of this report was a case study of Switzerland. In 
an attempt to protect minority investor protection and uphold good principles of corporate 
governance, it introduced more detailed provisions on executive remuneration. Though this 
could be appropriately discussed in Chapter 6, it is preferable to discuss it at this point as it 
underscores the importance of a co-ordinated and overlapping approach across the range of 
provisions discussed in this report. 
 
In Switzerland, a range of measures was introduced which enhanced accountability 
regarding executive remuneration: 

 Public opinion-induced corporate governance reform following 2008 global 
financial crisis 

 Possible mechanisms to curb challenges with executive pay: disclosure and/or 
shareholder vote 
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o Under the disclosure component, the board of directors must issue a 
compensation report annually that shows all compensation awarded by the 
company, directly or indirectly, to members of the board of directors, the 
executive management and the advisory board. This would also include 
disclosure to the public by annexing the compensation report to the 
financial statements. Items to be disclosed include fees, salaries, bonuses, 
profit sharing, services and benefits in kind. Auditor must also review this. 

o In theory, shareholders are passive and thus are unlikely to read this 
information; however, it would operate as a notice to directors that all of 
their actions are open to public scrutiny. 

o As between disclosure to the regulator and public disclosure, Switzerland 
opted for the latter.  

 2013 consultation against “remuneration rip-off” was followed by Federal Council’s 
Ordinance reflecting the consultation’s outcome with new law entered into force 
January 1, 2014. 

 Result: Introduction of different model of checks and balances on senior executive 
compensation (2014): ‘say on pay’ vote which must be put to a vote and approved 
by the majority of shareholders to be valid.  

 Outcome (statistics): According to a survey of 107 investors, the exercise of voting 
rights in Switzerland increased from 62.9% to 86.1% after the ordinance passed  - 
13.9% of investors who actively used their voting rights did so only on 
compensation.  

 Generally positive votes and contrary to initial concerns, companies continue to 
operate normally with managers receiving the support of shareholders. 

 One of the positive outcomes relates to the increased accountability and increased 
sense of empowerment on the part of the shareholders in having a say in major 
decisions. 

 
11.5 Recommendations 
 
An inspection of some of the online corporate registries in the Commonwealth Caribbean 
region serves as evidence that some progress has been made but there is substantial room 
for improvement. This includes the complete online registration of the company, including 
the interconnectivity with other online platforms (which may need to be created). On many 
of the regional websites, there is access to many of the forms but no provision for online 
registration. As in the United Kingdom, detailed instructions on how such forms should be 
completed is notably missing from these websites. The Canadian website is another good 
model. 
 
As it relates to the efficiency of corporate registries, reference must be made to the 
recommendations in Chapter nine which addresses modern registration. Reference should 
also be drawn to the five key elements from the World Bank Report 2015 (discussed earlier 
in this report). One of the direct benefits of online registry is reduced corruption as discussed 
in detail above.  
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 Provision for online registration (in support of Chapter 9, a regional register is highly 
desirable) 

 
To encourage regional connectivity and cross-border activity, it may be useful after the 
introduction of such systems across the region that this information be collated into a 
regional Registry.  
 

 Simplifying regulations and administrative procedures for business start-ups 
 As a minimum regulatory threshold is needed for the protection of shareholder, 

creditors and other third parties, including consumers,  
 Simple, transparent, stable and enforceable environment on which to build a dynamic 

enterprise sector 

 
As it relates to managing costs in registration, see below: 
 

 Review of regulatory framework to determine whether costs are prohibitive and how 
these could be reduced  

 Pass on cost-savings from online registration to consumers 
 Fee calculators attached to online registry website to ensure transparency in fee 

calculation and reduce the risk of corruption, including elements of bribery, in the 
registration of companies 

 Payment online 
 Detailed instructions including ‘How to …’ videos which are available across the 

platform (this may include the use of ‘chatbot’ or online chat support during business 
hours) 

 
As it relates to the involvement of third parties, whether at the pre-registration, registration 
or post-registration stage, each jurisdiction’s framework should be examined to determine 
the effect of 3rd party involvement on corruption and cost management. 
 
As it relates to the protection of minority investors and investors as a whole, disclosure, with 
a view to shareholders taking a more active role, is preferable to regulation.  
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Chapter 12 
Key Theme Nine: Corporate Social Responsibility 
 

 
12.1 Context 
 
This chapter closely resembles the relevant chapter in the first report but provides further 
critical discussion on the meaning of corporate social responsibility and how it could be 
executed at a corporate level.  
 
12.2 Defining Corporate Social Responsibility 
 
On the issue of corporate social responsibility, the OECD Guidelines for Multinational 
Enterprises (2011) notes that this involves the search for an effective fit between businesses 
and societies in which they operate. This is based on the mutual dependence between the 
business and the society in which it operates. A business only prospers if the society in which 
it operates is equally prospering. “Corporate responsibility” can be defined as the ‘actions 
taken by the business to nurture and enhance this symbiotic relationship’ (OECD(c), 
unknown).It extends beyond the core function of conducting business but fosters ‘an 
atmosphere of mutual trust and predictability that facilitates the conduct of business and 
enhances economic, social and environmental welfare.’ Citing the OECD Guidelines, the 
Innovation, Science and Economic Development Canada (2014) noted that there was no 
universal definition for corporate social responsibility but it has been defined as voluntary, 
responsible business conduct in areas such as employment and industrial relations, human 
rights, the environment, information disclosure, combating bribery, consumer interests, 
science and technology, competition and taxation. 
 
12.3 Execution of Corporate Social Responsibility  
 
The OECD notes that it has been suggested that such initiatives should be voluntary; rather 
than an imposition on the affairs of the company. The general approach has, however, been 
that businesses have been engaged in voluntary initiatives to improve their compliance with 
the law, and in some cases, have been at the forefront of developing such policies. They have 
been developed by co-operation with labour unions, non-governmental organisations and 
governments.  
 
Such initiatives have remained voluntary but have been criticized as they have been viewed 
as public relations ploys. Such critics opt for binding rules involving sanctions and 
government-directed enforcement mechanisms. The OECD suggests that such an approach 
is ‘overly harsh’ and fails to account for the subtlety of the processes that underpin corporate 
conduct and misconduct. Given the broad agreement by companies, there is very little room 
for enforcement as companies adjust as soon as they can, in line with corporate social 
responsibility norms.  
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Reference should be made to the United Kingdom provision where the execution of the 
director’s duty encompasses other stakeholders. Within section 172 in the UKCA 2006, a 
range of interests must be considered when one determines whether a director has 
promoted his duty to promote the success of the company. The other interests include, inter 
alia, the need to foster the company's business relationships with suppliers, customers and 
others, the impact of the company's operations on the community and the environment and 
the desirability of the company maintaining a reputation for high standards of business 
conduct. Particularly important here is the company’s impact on the wider community and 
the environment. It should be noted the usual practice is to consider the OECD Guidelines for 
Multinational Enterprises (2011) and permit companies to develop their own corporate 
social responsibility policy. A template on First Group (a transportation group of companies) 
is included in Appendix 2.  
 
Though this is usually regarded as something within the company’s purview, it would be 
useful if the government could release/draft a statement of corporate governance, which 
companies could then tweak for their individual company circumstances.  
 
12.4 Recommendation 
 
Governments should be inclined to draft a model Corporate Social Responsibility framework 
which may be adopted by companies. For all public companies and state-owned enterprises, 
they should be required to adopt the model provisions or draft a corporate social 
responsibility policy. Where relevant, this should be put to shareholders for a vote. Where 
its actions conflict subsequently with its stated policy, it should explain to shareholders why, 
in the interest of the business, it has adopted such an approach.  
 
In drafting such a policy, it may be useful to draw on ISO 26000 a voluntary International 
Standard on social responsibility, which the Bank of St Lucia (see example below) has done.  
 
Some examples of companies who have drafted and inculcated corporate social 
responsibility policy into their business practice are noted below. This report seeks to draw 
on atleast one example from each jurisdiction (excluding Dominica) – with a view to showing 
the widespread acceptance of the role of corporate social responsibility in good business 
practice. These examples are drawn directly from the company’s website. What is useful to 
note from the examples below is that some of these statements are detailed while others are 
more concise; nonetheless, all of these speak to the importance and role of corporate social 
responsibility in the entity’s operation. 
 
Example 1: Jamaica – Caribbean Producers Jamaica Limited 
 
Corporate Social Responsibility: Helping the Community is Always a Good Things 
CPJ is committed to being a responsible corporate citizen and continues to support initiatives 
that are aimed at providing persons with a better quality of life. For over 15 years CPJ has 
focused on youth development through education based on The Company’s annual CPJ 
Scholarship and Book List Programs. 
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Through our Corporate Social Responsibility (CSR) mandate, we continuously support 
several educational & health initiatives, community programs, and charities. Some of these 
include SOS Children’s Homes, We Care for Cornwall Regional Hospital 
Foundation, Junior Achievement Jamaica, Glenhope Place of Safety, CUMI, and The 
Good Shepherd Foundation. 
 
Example 2: Antigua and Barbuda – Good Hotel Antigua 
 
SOCIAL IS THE WAY FORWARD 
 
When offered the right tools, knowledge and a push in the back, disadvantaged communities 
are able to create safe and healthy living environments in which their communities can 
flourish and grow. Doing good, to us, is not what others call corporate social responsibility. 
That's just a piece of paper. At Good Hotel, doing good is rooted into the DNA of our business 
model. We think long-term – big. The sort of big that changes generations. 
 
Example 3: Barbados – Scotiabank Barbados Limited  
 
Our Commitment to Social Responsibility 
 
Corporate Social Responsibility means supporting and strengthening the communities we’re 
part of. Scotiabank understands the importance of healthy, vibrant communities, so we strive 
to work in ways that benefit our communities as well as our customers and stakeholders. 
Our dedicated team approach includes Social, Economic, Environmental and Ethical 
considerations in our everyday business decisions. This means: 
 Helping customers improve their financial situation 
 Aiming to be an employer of choice 
 Satisfying shareholder expectations 
 Partnering with community groups to strengthen our society 
 Honouring environmental and ethical standards 

Through these efforts, we continue to progress towards our CSR goals and consistently 
introduce new initiatives that strengthen our local communities. 
 
Example 4: Trinidad and Tobago – Beacon Insurance Limited 
 
Corporate Social Responsibility 
A true measure of success is the impact a company makes on society and the community in 
which it operates. 
At Beacon we hold this philosophy dear which is why every attempt is made to enrich and 
enhance the lives of those around us through the creation of opportunities for development 
and growth. In the words of Sir Winston Churchill, “We make a living by what we get; we make 
a life by what we give.” Here’s a quick look at some of the outstanding people and events we 
have had the privilege of being involved with in 2011… 
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CYCLING  
“We believe that sport has the power to transform not only bodies, but also minds and 
attitudes, and we’ve proven that with our long-term investment in cycling.” 
Having nurtured the sport through its infancy, we have helped to bring it to a level where our 
races are internationally recognized. Beacon sponsors a wide range of cycling events each 
year, of which the flagship event has been the Beacon Trinidad and Tobago Cycling Festival, 
an exciting, nail-biting race that has become a staple of the international sports calendar, 
featuring participants from across the globe, including Argentina, Canada, South Africa, Italy, 
the United States—and, of course, the Caribbean! In recent times, this event has evolved to 
include a cultural aspect intended to attract a wider audience by showcasing our diverse 
customs and traditions. 
 
GAME FISHING 
There are few sports as exciting as game fishing: communing with nature while battling it 
out with kings of the ocean—and fellow anglers—really gets the adrenaline rushing! Beacon 
is proud to sponsor many of the Trinidad and Tobago Game Fishing Association’s events 
throughout the year, including the Wahoo and Junior Anglers’ Tournament. The Grenada 
Fishing Tournament is one of the most exciting and competitive in the region. Anglers 
throughout the Caribbean sail to Grenada for this electrifying event and we’ll forever be 
cheering Christian Hadeed, one of our Directors, who always takes part in the quest for the 
biggest fish! 
 
CIRCUIT RACING 
We have a need for speed—which may be one of the reasons that we support Beacon’s 
Carnival of Speed Car Rally, held at the Bushy Park Racing Circuit in Barbados. It was 
excitement galore as the nail-biting finishes, action-packed collisions and one or two close 
shaves kept spectators eyes riveted to the race course – thousands of motor racing fans of all 
ages turned out to witness the fast and furious driving that is the hallmark of an exhilarating 
rally. 
 
Example 5: Guyana – Guyana Goldstrike 
 
Corporate Social Responsibility  
 
Guyana Goldstrike has long recognized the need for extremely strong and pro-active CSR 
policy in the South of Guyana. 
 
The Government of Guyana and individuals in the Government Ministries and Agencies have 
been extremely helpful in guidance and suggestions for our CSR policy. CSR policy tailored 
to the South of Guyana and arrived at after much discussion with GoG Ministries, Agencies 
and many Indigenous Villages. 
 
Comprehensive local hiring and work schedules benefit local customs and needs.   

 3 week on, 3 week off work shift schedule allows employees to actively continue 
subsistence farming on days off. This prevents building dependency on temporary 
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mining industry jobs and ensures farming income continues and is added to wages 
earned. Also has the effect of almost doubling available jobs for local applicants. 

 On-the-job training. Operators, service personnel, drivers, security, technicians, 
gold recovery methodology, and IT are just a few of the skills that we actively train. 

 Strengthen economy with local agriculture products purchases. Everything 
consumed in the camp includes fresh produce, nuts, meat and value added products 
such as butter, pepper, farine and cassareep. 

 Community Support Efforts focused on education, health, humanitarian and school 
sports.  

 Community based satellite installation. The IT initiative will service for not only 
hiring and procurement but also benefit the local community. Connecting farmers 
and local businessmen in Lethen and Georgetown. 

 
At Guyana Goldstrike our employees are committed to managing and operating our sites in 
a professional manner that is protective of human health, safety, and the environment. Each 
employee is also expected to comply with our policies, programs, standards and procedures. 
Our operations are overseen by the Board of Directors through the Health, Safety, 
Environment and Social Responsibility Committee. 
 
Guyana Goldstrike’s operations are overseen by the Board of Directors through the Health, 
Safety, Environment and Social Responsibility Committee.  
 
Example 6: Belize – Belize Natural Energy 
 
Belize has the energy resources to transform the future 
 
BNE was founded on the deep-rooted belief that the country of Belize has the energy 
resources to transform the future. This is evident not only in its efficient and effective 
production of hydrocarbon energy products, but in the way the company markets those 
products and in the way the company engages its communities and other Belizeans. 
 
Environment, Health and Safety: Belize is our home, our people are our family, and we 
are serious about taking care of them 
At Belize Natural Energy we understand that each employee is a steward of our nation’s 
cleanliness, and our corporate policies establish responsible practices at all levels of the 
company’s operations to safeguard Belize’s environment. 
BNE has trained Belizeans in oil spill response and preparedness, has deployed leading 
technology to prevent spills, and has the requisite equipment for quick spill response. Our 
health and safety practices are anchored in a culture of personal responsibility and constant 
awareness. 
BNE’s Environment, Health & Safety Unit (EHS) Mottos: 
Safety is Everyone’s Responsibility /  Everyone home safely every day. 
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Example 7: St Vincent and the Grendaines – Paladin  
 
Corporate Social Responsibility  
 
The PALADIN values are the cornerstone of our culture, business operations and Corporate 
Social Responsibility (CSR) strategies. We place great emphasis into ensuring that we 
conduct our business with the highest levels of ethics and integrity while giving back to our 
people. 
Our vision is to build Partnerships to create a safer world. 
Our CSR core priority areas are safety, security and crime prevention. 
 
Example 8: St Lucia – Bank of St Lucia 
 
Our CSR Philosophy 
 
As a leader in Saint Lucia’s financial services sector, Bank of Saint Lucia takes its 
philanthropic duty to the communities in which we serve very seriously. Our Corporate 
Social Responsibility Policy guided by the ISO 26000 a voluntary International Standard on 
social responsibility. It is a philosophy which encompasses a perspective driven by the core 
values and articulates our commitment to the overall sustainable development of our people, 
our communities and the environment. We are committed to being a catalyst for national 
development and to creating meaningful change in the communities we service through the 
execution of initiatives which include financial literacy, youth development and deep 
community involvement. 
 
Our aim as the largest indigenous bank is to ensure that we contribute to the economic and 
social development of Saint Lucia. Thus, we have embarked on a series of programmes 
guided by our Corporate Social Responsibility policy entitled “Enriching Lives”. We view this 
policy as the blueprint for a structured approach towards the development of our people and 
by extension our country.  
 
The Corporate Social Responsibility Policy has seven areas: 

1. People development  and stakeholder relations  
2. Enterprise and Economic development   
3. Business standards and corporate governance  
4. Health promotion 
5. Education and Leadership 
6. Human disaster relief 
7. Environmental conservation and sustainable development  

  
With these areas in mind, we have focused our involvement in four-value statements, which 
we believe will redound to the benefit of all: 
 

1. Influence the improvement of literacy, with emphasis on adult and financial education. 
2. Positively influence youth development through education and sports. 
3. Encourage responsible environmental practices. 
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4. Enhance stakeholder relations by demonstrating visible involvement of subsidiaries in 
community-based initiatives. 

  
Bank of Saint Lucia has sustained its social commitment to improving the lives of all Saint 
Lucians and this has not gone unnoticed, as the Eastern Caribbean Central Bank has awarded 
it the Best Corporate Citizen twice. Its predecessor the National Commercial Bank was also a 
winner of this most coveted award. The ECCB award is prestigious in that it all the banks in 
the Eastern Caribbean Currency Union are giving the opportunity to compete for this prize. 
We have also won prizes from the Saint Lucia Chamber of Commerce, Industry and 
Agriculture. 
 
Example 9: Suriname – “Suriname Airways” 
 
SLM Corporate Social Responsibility Policy 
 
The Surinaamse Luchtvaart Maatschappij N.V. is, as national carrier, aware of its role and 
responsibility as most important supplier of services in the area of international aviation and 
related services on behalf of the Surinamese community. Starting from this role within the 
aviation industry we continuously provide a contribution to the economic development of 
Suriname. We attach a lot of importance to sustainable development, originating from a clear 
awareness that we as a company are jointly responsible for humankind and environment on 
a broad basis. 
 
With this Corporate Social Responsibility (CSR) policy we are outlining the framework where 
all activities carried out under this denominator need to fit. 
 
In its actions the Surinaamse Luchtvaart Maatschappij deliberately and consciously chooses 
for a balance between the 3 P’s of Profit, People and Planet. Within the current CSR policy a 
cooperation is in effect with Suriname Conservation Foundation (SCF). The SCF is the 
sustainable Surinamese Environment Fund that dedicates itself to the biodiversity generally 
and more specifically to the protected areas of Suriname. By participating in the SCF green 
partnership program a contribution is made to making the Surinamese economy green. The 
object of this is to improve the well-being of humankind with a lot of attention for preventing 
that future generations are exposed to environmental risks and ecological shortages caused 
by our present actions. 
 
The sponsoring policy of our organization is also part of the CSR with the objective of 
stimulating a healthy society by supporting various activities carried out by and for the 
Surinamese community. In this way we give a meaningful interpretation to our social role 
and involvement in the Surinamese community. 
 
The sponsoring policy focuses on the following themes: 

 Education 
 Sport 
 Health 
 Culture 
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 Environment 
 Entertainment. 

 
The following types of applications are not eligible for sponsoring: 

 in violation of the law, morals and or public order 
 related to alcohol, drugs and other stimulating substances 
 support of high risk sports like combat-, motor-, dangerous- and or extreme sports. 

 
This CSR policy is not a static given. As the needs of our environment change and or 
developments in- and outside our organization give us cause this document will be adapted. 
 
Example 10: St Kitts and Nevis – Park Hyatt St Kitts 
 
CORPORATE SOCIAL RESPONSIBILITY 
  
Range Developments has fostered a business strategy that recognizes the importance of 
supporting local communities in the countries in which we operate with the aim of becoming 
an integral part of society. Local employment, the use of local construction materials and 
knowledge transfer are key constituents of this strategy. Range Developments currently has 
more than 100 local workers on site, and initiated contracts with local subcontractors for 
concrete and other construction materials. Once Park Hyatt St. Kitts opens in December 
2015, tourists from many parts of the world will visit and enjoy a recreational getaway. 
Another fundamental tenant of our corporate social responsibility involves sponsoring 
worthwhile community events. Some of our most recent contributions to society events are 
detailed below. 
 
Example 11: British Virgin Islands – Harneys  
 
Community and CSR 
 
We believe in investing in our local communities, whether it's through time, money or 
expertise. In fact, each member of the Harneys team sees it as our responsibility to take 
responsibility for the places where we live and work. This sense of commitment drives us to 
be caring and forward-looking in the ways we contribute to our communities as an 
organisation. 
 
Harneys' corporate social responsibility activities primarily consist of four focus areas: 
helping the most vulnerable in our local communities, preserving our environment, 
promoting arts and culture and investing in young people. These core values guide our 
efforts and we also proactively respond when unexpected crisis arises, such as with the 
recovery needed following the devastation caused in September 2017 by Hurricane Irma in 
the British Virgin Islands. 
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Example 12: Cayman Islands – Logic Communications Limited  
 
Logic has played a leadership role in driving key community initiatives, steadfast 
involvement that dates back to the company's Cayman establishment in 2004. Logic’s CSR 
initiatives reflect the corporate, social and environmental sustainability commitments that 
we make to our customers, employees and to the community. Through our efforts we aim to 
advance the quality of life where our employees and customers work, live and do business. 
At Logic we focus our social responsibility efforts within 2 key areas: 
  

 Education: We believe excellent schools and well-educated citizens are critical 
building blocks for vitality and overall well being of our community. 

 Empowerment: Being a good corporate citizen is a willingness to invest time, talent 
and resources into building strong communities that in our view begins with 
advancing our youth. 

 
Example 13: Grenada – True Blue Bay Boutique Resort 
 
OUR COMMUNITY ACTIVITIES 
 
Supporting the Grenadian Community is a top priority for True Blue Bay Boutique Resort 
and this could not be done without the support we have received from our guests. Valuable 
guest donations have enabled the True Blue Team to contribute to the island’s schools, 
hospitals, ecology and economy. From a monetary donation to the public library to assisting 
the True Blue staff in its regular beach clean ups, every effort helps improve the island as a 
whole. The hotel was honored with both the “Environmental Excellence in Tourism” and 
“Corporate Social Responsibility” awards in 2014 by the Grenada Chamber of Industry and 
Commerce for its contributions to Grenada. 
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Part III:  
 

Concluding Thoughts 
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Chapter 13 
Moving Forward 
 

 
This chapter seeks to summarise the proposals set out in this Report. Relative to company 
law, the region is ripe for reform, as evidenced by the general mood for change from a paper-
based sluggish system to one which reflects the needs of administrators, end users and the 
general public. The range of modern developments as reflected in Chapter 2, from both least 
developed countries such as Sierra Leone and Bhutan to developed countries such as United 
Kingdom and Canada is quite encouraging, providing much food for thought. Many of the 
current developments relate to corporate governance including board diversity, the themes 
of which are recorded in this Report.  
 
On the issue of director disqualification, more must be done regarding mutual regional 
recognition of director disqualification orders which are supported by clear statutory tests. 
This ensures clarity for both the decision maker and offending director. To ensure 
transparency, some work must also be done in creating either national registers which feed 
into the regional register or a single national registry, possibly managed under one of the 
arms of CARICOM. This will support one of the goals of regional corporate competitiveness: 
where the region is seen as highly investable, given the transferability of business due to the 
similarity in legislative structures and corporate standards. By way of illustration, assuming 
all other things are equal, a company, which presently provides valuable goods or services in 
one jurisdiction, would be more inclined to expand its operations to a jurisdiction with 
similar laws. Director remuneration remains a point of contention, particularly in public 
companies, where the apathy of shareholders may affect their watchdog role in ensuring 
directors receive a pay package which is fair and reflective of their efforts. Nonetheless, the 
issue of how much pay is excessive is a difficult question to answer. To that end, and given 
the support at the 2017 regional meeting, a “comply or explain” model should be adopted in 
regional company law statutes, corporate governance codes or listing rules (where the 
company is listed). As noted in a subsequent chapter, there must be further efforts to 
incentivise shareholders, it is proposed that this is achieved through disclosure. 
Manifestation may be seen in the “comply and explain” approach proposed in relation to 
director remuneration or disclosure on gender board representation. This must, however, 
be managed carefully to ensure that the regulatory burden is not excessive and/or that these 
rules do not operate to exclude necessary talent.  
 
Given the critical role played by small and medium sized enterprises, more prominence and 
emphasis must be placed on their creation, development and growth as it relates to company 
law. Therefore, there must be further reflection on the simplification of the registration 
process while not compromising the minimum regulatory threshold. Both here and more 
generally for companies, further best practice guides on the range of corporate obligations 
should be accessible online. This flows into the point of modern registration. In view of the 
report, there are six key elements to the creation, development and growth of a modern 
registration system: (i) online, transparent and efficient portal supported by extensive 
guidance; (ii) support from registry office including templates; (iii) guidance should be 
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linked to references in companies legislation to increase familiarity with legislative 
framework; (iv) one of the litmus tests for ease of completion is that it should be able to be 
completed by the average citizen – this supports the World Bank report which identified the 
high costs of registration due to the requirement for third party involvement, whether as a 
matter of fact (as required by legislation) or in effect; (v) the presence of a regional interface 
which removes jurisdictional barriers to registration, the ideal would be that a proprietor 
wishing to register in three jurisdictions would complete a single application but worst case, 
where three applications are required, in substance, there is a streamlining of the 
information required and (vi) training of registry staff is critical.  
 
The World Bank annual Doing Business Reports raises three key issues, some of which are 
alluded to above, namely, efficiency of corporate registers, transparency of the registration 
process and the officials involved therein (inclusive of an investigation of the true cost of 
registration) and protection of minority investors. Apart from the provision for online 
registration, simplification of regulations and procedures and detailed support instructions, 
a comprehensive review of the costs of registration is required with a view to determining 
whether the costs are prohibitive, any costs saved by online registration should be passed on 
to consumers, online transactional fee calculators followed by a payment interface will 
reduce the risk of corruption. Finally, though a soft tool in encouraging corporate discipline, 
companies should be encouraged to develop and adhere to corporate social responsibility 
policies.  
 
It will hope that these reform proposals, whether through soft or hard law, which strengthen 
existing company law legislation across the Commonwealth Caribbean.  
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