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PREFACE
The IMPACT Justice Project is funded by the Government of Canada and is
being implemented in 13 CARICOM Member States from within the Caribbean Law
Institute Centre, Faculty of Law, Cave Hill Campus, University of the West Indies.
In 2015, at the request of the CARICOM CSME Unit, the Project commissioned
Ms. Lana Ashby, LL.B. (UWI), LL.M. (Cantab) to undertake a review of company
law in CARICOM Member States. Ms. Ashby, who is currently a Teaching Fellow
in Private Law, Durham Law School, U.K., commenced research for the report on
September 1, 2015 and submitted the final document in January 2016. Below is an
extract from her Foreword:
“As seen in the recently published ‘Ease of Doing Business Reports’ published
annually by the World Bank, despite our best independent efforts, there is little
meaningful growth and development of corporate law in the Commonwealth
Caribbean region. With the highest ranked Caribbean territory in 58th position out
of a total of 189 countries, this may be indicative of the further work which is
required in the development of company law in the Commonwealth Caribbean.
Though such reports give small glimmers of hope, they are yet simultaneously
perplexing as our small economies are continuously faced with the need for
global adaptation.
Reform reports like these give us, as a region, time to reflect as we stand at the
crossroads of the creation of internationally-attractive, yet domestically-efficient
harmonized company law, informed by critical research, comparative study and
practice, which reduces, to the extent that it is desirable, forum shopping across
the region, giving all jurisdictions the opportunities to be equally attractive and
adaptive. Thus, there is much value to be gained from reflection on the law
whilst attempting to balance policy, law and contrasting perspectives on
corporate development.
Though a difficult task, a harmonized regional framework commented on and
accepted by citizens, stakeholders and governments across the region is the best
way forward. The key question often posed is why is there need for
harmonization in Company Law. This question can be properly distilled as to
why is there a need for harmonization generally as a harmonized company law
framework placed within the legislative turmoil of other areas of law can [cause]
significant distress and upheaval. As the South African Corporate Law Reform
Report noted: ‘[G]ood company law can create a protective and fertile
environment for economic activity but it cannot, by itself, create that activity.’
ii

Thus, the importance of complementary changes within the general legal
framework that will lead to good practice whilst increasing access to the
corporate form is highly desirable. This is not to suggest that there is a need for
identical provisions across the region, but rather, it is more desirable that the
Company Law framework of the Commonwealth Caribbean jurisdictions creates
a ‘borderless’ single economic unit, as conceptualized by the Revised Treaty of
Chaguaramas.”
Ms. Ashby went on to say that building on the visions laid out by the drafters of
the Treaty of Basseterre and the Revised Treaty of Chaguaramas, the purpose of the
Report is two-fold, as its title suggests. Firstly, the Report provides information on
the status of company law in the Commonwealth Caribbean region. Secondly, it
seeks to provide recommendations which will serve as the foundational layer for the
drafting of a model regional company law bill.
IMPACT Justice thanks Ms. Ashby for this comprehensive report. The Project
will circulate it to the CARICOM CSME Unit, governments of CARICOM Member
States, Faculties of Law and Law Schools in the region. The hope of IMPACT
Justice is that it will be a valuable resource for the teaching of Company Law in the
region and that each CARICOM Member State will consider the recommendations
made with a view to updating its laws, leading to greater conformity.
Velma Newton
Regional Project Director
IMPACT Justice (Improved Access to Justice in the CARICOM Region)
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Chapter 1

Drafting a Company Law Regime
___________________________________________________________________________________________________
It would be a fatal mistake to engage in the reform of any company law construct in the
absence of deep philosophical and theoretical reflection on the purpose, nature, policies,
aims and objectives which underlie the proposed change. As the Draft OHADAC Model Law
of Commercial Companies notes, company law addresses concerns which are mainly
instrumental in nature. ‘[T]he appearance and development are closely related to the
achievement of objectives aiming at economic and social integration between different
countries located in an area liable to become part of a common market or which may be
connected by the suppression of institutional barriers, the elimination of tax and other
obstacles, with a view to creating an extended economic area within which business
operators can act under conditions analogous to those of a domestic market.’1 This is the
ultimate goal of this reform process – the removal of local boundaries by creating a regional
market which remains internationally competitive. This is critically important while
remaining flexible is one of the most dynamic and complex areas. Thus, the nature of any
reform should be anticipatory.
As the potter sits before the turnstile reflecting on his/her intentions with a shapeless
piece of clay, this author does not intend to throw this well-formed ‘pot’, the corporation,
into the furnace of legislative history with a view to the creation of a new ‘pot’. Rather using
the strong foundation laid by past reformers, it is important to create a sound balance of
regulated provisions merged with developed practice and policy, which are reinforced by
voluntary, ‘self-regulated’ norms which supply not only the ‘hard law’ but ‘soft law’ tools for
the adaption and growth of policy and practice.
1.1 Themes in Company Law Reform
1.1.1 Focus of reform
Usually, the focus of company law reform is on the substantive provisions and whether
these provisions facilitate or hinder corporate growth. Such a focus is not misguided. The
focus, however, should be further shifted to include the overall structure and content, as
this is equally as important as the substance. Company law must not only consider the
challenges raised by case law and practitioners in times past but must also be drafted to
ensure that it can quickly respond and anticipate developments in corporate law, across the
Commonwealth Caribbean and the wider world. Ultimately, the focus of this Report, and
ultimately, this assessment exercise is the preparation of a report, which comprehensive,
clear and critical to serve as the foundational layer for the drafting of a regional company
law model law. To say that the value of the reform would be lost if some jurisdictions fail to
accept any, some or all of the proposed changes would be an untenable position. The better
approach is indeed that a failure in comprehensive harmonisation of strong company law
1

Draft OHADAC Model Law on Commercial Companies <http://www.ohadac.com/textes/1/draftohadac-model-law-of-commercial-companies.html?lang=en> last accessed December 15, 2015.
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provisions would serve as an impediment to the highly desirable single trade and economic
community.
1.1.2. To change or not to change: That is the question!
The most common accompanying thought when one speaks of corporate reform is
change. Throw out the old and bring in the new! One must, however, be careful not to
throw out the baby with the bath water. In any review, a reviewer should have both a
healthy skepticism of and a health respect for the existing law. Respect for the status quo is
often challenging as an old law can be often perceived as a bad law but this is not
necessarily the case.2 As noted by Professors Black and Kraakman:
‘A company law that is already meeting a particular country’s needs should enjoy
deference because its success probably reflects adaptation to local institutions.’3
The European Report on Company Law highlights the recent urge to suppress
commercial and financial activities by terrorists and other criminals who use companies for
these activities. Quite unfortunately, rather than the necessary framework for competitive
business, it has produced more compulsory rules, heavier monitoring and enforcement
regimes and slower, more cumbersome and burdensome processes for all.4 As it relates to
the tightening of regulation, it noted that there is no justification for stricter regulation on
mobile phones simply because terrorists have mobile phones too. Rather than combating
fraud and abuse through company law mechanisms, other law enforcement instruments
should be employed, thus, removing any hindrance to the development and use of efficient
company law structures.5
It would be a fallacy to believe that the statutory frameworks in the Commonwealth
Caribbean require wholesale revision – as some credit must be given where small
developing states can give birth to companies of the highest international repute and
attract foreign companies. Despite this, there are indeed areas which require strengthening.
Across the report, I have, on numerous occasions, encountered provisions within a
jurisdiction which are suitable for the present purpose. I, however, suggest a stronger
approach, which may require a light-touch amendment, deletion and insertion, of the
proposed provision, for the sole purpose of strengthening the statute’s approach to that
particular matter. This is due to the fact that reform should be anticipatory, rather than
reactionary.

2

Standing Committee on Company Law Reform, ‘The Report of the Standing Committee on
Company Law Reform on the Recommendations of a Consultancy Report of the Review of the Hong
Kong Companies Ordinance’ (Justice Rogers (Chairman), 2000).
3
Bernard Black and Reiner Kraakman, A Self-Enforcing Model of Corporate Law, (1996) 109 Harv.
L. Rev. 1911.
4
Higher Level Group of Company Law Experts, ‘Report of the High Level Group of Company Law
Experts on a Modern Regulatory Framework for Company Law in Europe’, (Brussels, Jaap Winter
(Chairman), 2002) 36.
5
Ibid.
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1.1.3 Use of comparative studies
A critical analysis of the approaches taken in jurisdictions across the world is quite
helpful. Indeed, much of the company legislation now in effect is drafted on some model –
whether it is on the Australian, United Kingdom, Canadian, or United States models. Quite
noteworthy, much of the present legislation in the Commonwealth Caribbean has taken
much guidance from the Canadian, and by extension, United Kingdom models. This report
has considered some approaches adopted across the globe but has noted that where
comparative study is employed, it should not be used to copy wholesale or in part the
approaches of another jurisdiction, where that approach may be tailored to the social,
economic, socio-economic, political or historical structures of that state.6
Scogin notes:
‘Such seemingly narrow and technical doctrines of corporate law do not exist in
isolation; they are inevitably linked to deeper assumptions of their legal cultures.
Evaluation of legal approaches must take these links into account. The law should
be illuminated by looking at the manner in which doctrines have been put to use
over time and in the context of their legal cultures.’7
Rather, as affirmed by Scogin above, such legislation and reports should be used to
critically consider whether the adopted practices would work well in the jurisdiction under
reform. It would be therefore misguided and incorrect to believe that a tree planted in
different countries would bear the same quality of fruit, as reference must be made to the
relevant soil types, weather patterns et cetera. Given this, it would be difficult to argue that
one country is superior because a particular fruit grows best there; similarly, it is difficult
to argue that one system is inherently superior to another, because of its recorded
successes.
Grossfield has noted the purpose of comparative study8:
“[It] sharpens the eye for defects and weaknesses in one’s national legal
institutions. The comparatist can bring to bear on his home system a judgment
which is more mature, thanks to his wider experience, and more critical, thanks to
his deeper understanding of the matter.”9
Finally, any reform must be balanced against the economic cost and accompanying
challenges (including other costs such as social cost) by the dispensation of the familiar
system.

6

See also Ronald J Gilson, Path Dependence and Comparative Corporate Governance: Corporate
Governance and Economic Efficiency. (1996) 74 Wash. U. L. Q. 327. Here, the authors who note that
each system solves the problem in the peculiar context of its own path dependent institutions.
7
Hugh T. Scogin, JR Withdrawal and Expulsion in Germany: A Comparative Perspective on the
‘Close Corporation Problem’, (1993) 15 Mich. J. Int’l L. 127.
8
Bernhard Grossfeld, The Strength and Weakness of Comparative Law, translated by Tony Weir
(Oxford: Clarendon Press, 1990).
9
Ibid.
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1.1.4 Enabling or regulatory?
The distinction between the ‘race to the bottom’ and the ‘race to the top’ is well
established in corporate circles. If there is no clear legislative standard set by Parliaments
across the world, it encourages a race to the bottom as there is a natural inclination to the
lowering of standards with a view to increase the attractiveness of the product offered
within that jurisdiction. All other things being equal, it also encourages forum shopping.
The approach taken in this report can be more carefully classified as enabling, rather
than regulatory. This model uses default rules, which permit the corporation, in some cases,
to opt out of this standard obligation. As is recorded below, there are numerous
opportunities to opt in or out of the relevant provisions on the basis of the articles of the
company. Such flexibility is highly desirable as parties be should permitted to choose the
best corporate vehicle to arrange their affairs. Where no power is given to the corporation
to opt out, it is simply a guaranteed minimum standard, which is critical for the health and
growth of a prudent corporate entity. It would be highly undesirable if a corporation could
opt out of certain disclosure obligations that prevent a watchdog authority, usually the
Corporate Registry or a comparable Commission, from exercising oversight practice.
The importance of an ‘enabling’ as opposed to a highly ‘regulatory’ statutory
framework was noted by Colette Downie, an Industry Canada official, when giving evidence
during the 2009 – 2010 statutory review of Canadian law: ‘[I]t sets out the basic features
and structure of a corporation, establishes corporate governance standards, codified
principles of transparency and accountability, and provides a framework for the interaction
of various interested parties, directors, management, shareholders and creditors. It is not
prescriptive about the way that a corporation runs its internal and external business. It
actually facilitates the ability of a corporation to arrange those structures in the ways that it
sees fit and to adapt as the economy and as the business adapts over time’.10
1.1.5. International reach
Though the usual coverage is limited to local companies (though many regulations
provide for international companies registered locally), company should meet international
expectations, including reform which are in line with international best practice. The
mobility of international trade and business demands a domestic construct which is
cognizant of international competitiveness and, one that is investor friendly and eliminates
obstacles for cross-border activities. One of the issues discussed in the further areas for
reform is the establishment of websites which have the capability of accepting
electronically completed documentation.
Having required the electronic filing of all documents, the next step must be the linking
of local company registries to ensure that informational is readily accessible across the
region and internationally. For example, the Corporate Affairs & Intellectual Property Office
website in Barbados11 gives full access to all forms; however, in the 21st century, all forms
should be web-interactive; thus, allowing the user to complete the form online and submit
10

Testimony of Colette Downie, Industry Canada, to the Standing House of Commons Committee on
Industry, Science and Technology, Meeting, No. 42, 40 th Parliament, 2nd Session, November 4, 2009
at 15:35.
11
http://www.caipo.gov.bb/site/index.php?option=com_phocadownload&view=category&id=1:compa
nies-act&Itemid=59<last accessed September 21, 2015>
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the information to the registry without the need to download and complete the form.
Payment would also be completed online. This would reduce the burden on registry staff
who are required to input such information in the system; in addition, reducing the time
required to register a business. Further, an online registration would facilitate a merge of
regional systems; thus, permitting research on, for example, available company names
across the region for a trader intending to establish a cross-border business. Such a
proposal does not prevent paper-filing but would rather incentivise those who chose online
registration. Benefits may include faster processing times or a reduced fee. This is
discussed in further detail below.12
1.2 Policies
The tension in balancing policies underlying company law is well illustrated in the
European Company Law Report:
‘The ‘shelf life’ of law tends to become more limited as society is changing more
rapidly and company law is no exception. Fixed rules in primary legislation may
offer the benefits of certainty, democratic legitimacy and usually strong
possibilities of enforcement. But this comes at the cost of little or no flexibility, and
disability to keep pace with challenging circumstances.’13
The importance of a proper balance is critically important in company law. The true
significance and relevance of many of the policies listed below are noted in the body of the
Report. Nonetheless, the discussion below is an attempt to highlight briefly some of this
relevance.
1.2.1. Fairness
This is possibly one of the most common policies in play across this Report. The
relevance of fairness as between shareholders, members, directors, the court, creditors, and
the Registrar, among others is highly significant in guaranteeing a proper balance of rights
where there are conflicting interests. A company law framework should be fair to judges
who should have both clear rules for decision-making and the flexibility needed to address
the unique circumstances of each case and for shareholder, creditors and other
administrators who also require comprehensive guidance about their rights and
responsibilities. It must be fair and predictable to foreign entities who may find themselves
operating within the region; thus providing fair predictable system integrity and
transparency in order that economic system remains sound and prosperous for all.14 The
issue of fairness is also evident in the remedies provided which include provision for
derivative action, restraining oppression and take-over bids, thus ensuring that no
individual or class shareholder is placed at a disadvantage.
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Roger Tasse (Chairman), ‘Report of the Study Committee on Bankruptcy and Insolvency
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1.2.2. Flexibility
A company law framework should be flexible, in that it should be adaptive for both
large and smaller entities – thus ensuring relevant costs (such as registration, filing of
documents, required corporate structure) are not prohibitive. It should facilitate freedom
of choice in corporate structure, retaining the distinction between public and private
companies – and a layer of regulation reflective of this. Flexibility is needed so that judges
can make the decisions required in the best interest of all stakeholders.15 It should permit
the free movement (where protective mechanisms are satisfied) which permits the
movement from a public to private entity and vice versa. Its flexibility should be evident in
the production of a “framework for competitive business … [which] calls for flexible rules
and forms of rule making, for light regulatory regimes where possible, scope for party
autonomy and less cumbersome and burdensome procedures”.16 This flexibility should
permit it to keep pace with the continuing evolution of the marketplace, including a power
for a Minister to make regulations under the Act.
1.2.3. Predictability
Predictability in the relevant procedures and time frames (for example, for
incorporation and dissolution) is important. This may include the provision of standard
forms from incorporation to dissolution with no overarching power of the Registrar to
prevent either action unless intervention is required in cases of non-compliance, dispute or,
simply, for mere oversight. Subject to any distinction in local laws, on the same point, a
Registrar in one jurisdictions should not require something substantially different where
the laws are equivalent- thus limited administrative discretion. This facilitates the creation
of a single economic unit.
1.2.4 Accountability and Transparency
The relevance of accountability and transparency is evident where there is a
requirement of substantial disclosure under the Act; from an endorsement on a debenture
to the filing of documents at the Corporate Registry. Minimum accounting standards and a
delineation of clear deadlines for the availability of documents relating to corporate
accounts are also important in facilitating this desirable policy.
Another important area is transparency in the involvement of corporate directors (and
their families and associates) and shareholder action within companies. Such oversight
reduces the likelihood of abuse of power either on the part of a director(s) or a
majority/controlling shareholder. This should in turn encourage the involvement of
minority shareholders – thus holding equally accountable for corporate affairs. Further,
director disqualification process and access to clear information on when and how a
director can be disqualified enhances transparency in corporate affairs. In addition,
company performance, assets and ownership and the operation and relation of group of
companies, in relation to the individual company should be transparent to prevent illegal
pyramid schemes and any other schemes which facilitate the “disappearance” of assets
from the company. Other elements enhancing transparency include the statement of
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Tasse Report (n 18).
European Company Law Report (n 7) 36.
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solvency, determining who may act as an auditor and stated capital adjustments; all of
which are intended to show a true reflection of the company’s financial status.
Issues unique to accountability is the obligation of directors where duties are imposed
under the Act; further, the prohibition of the payment of dividends, redeemable shares and
limitation on payments by the company under civil remedies (for example, the purchase of
shares at market value) when the company is insolvent enhances the accountability of
directors for the corporate form as a whole.
1.2.5. Co-operation
The acceptance of common approaches to company law and meaningful regional
cooperation should eliminate some of the obstacles of cross-border entities. A unique
approach to disqualification of directors and the recognition of disqualification orders in
the Region is but one means of enhancing regional cooperation.
1.2.6. Efficiency, effectiveness and competitiveness
Modern technology should be used to increase efficiency of company law, rather than
to alter its fundamental aims. On this, the European Company Law report notes “[M]odern
information and communication technology has a profound impact on our society. Law
should adapt to this in that, on the one hand, it should ensure that legal norms and values
are also applied to a digital or virtual environment, and, on the other hand, it should
facilitate exploration of the new possibilities which modern technology offers.”17 Within the
context of this report, this is quite important as it relates to registration, compliance with
disclosure requirements through the filing of documents, meetings, among other elements.
This should reduce the delays in processing and accessing documents.
Linked to this is a requirement for each registered company to have a website and be
required to file all information on the website (where presently some information is kept in
local registers, newspapers, filing with stock exchanges, among others). Also valuable is the
shifting from a capital maintenance regime based on par value to one which reflects the
corporate realities, such as one based on solvency or liquidity.
1.2.7. Simplicity
Given the determination of states to enable corporate growth, any regulations relative
to companies should be written in plain language. It must be accepted that by its very
nature, some degree of complication is inevitable; however, this should be avoided where
possible. There must be a simplifying of the procedures for the formation of a company18
17

European Company Law Report (n 7) 37. On this, the report notes that modern technology can have
an impact on various areas: (i) The form of legal acts in company law, of shares, and of disclosure and
filing of company information; (ii) the time within which information has to be produced and
disclosed, actions have to be taken, etc.; (iii) the place where the company is located through the
concept of the corporate seat, in order to establish jurisdiction over the company, both in terms of
applicable law and competent courts and (iv) the function that existing company law mechanisms
perform. This may be particularly relevant in the area of financial reporting and the relationship with
capital maintenance requirements and the process of ensuring information to, communication with
and decision-making by shareholders.
18
See Chapter 8 for comparison on the range of varying procedures and time scales for the
incorporation of companies in the Commonwealth Caribbean.
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including a removal of a dual-form incorporation – replaced by a simple filing of the articles
of association as opposed to the articles and the memorandum which can be done online
with reference to guidance notes and explanatory videos. Further, simple corporate law
structures and procedures for documentation, simple procedures for the dissolution of a
business or redemption of shares and ultimately, simplicity should guide the language use,
the drafting and arrangement of the provisions.
1.2.8. Clarity
Clarity on board structures, the application of the standards within director’s duties,
shareholder rights, including right of dissenting shareholders, is critical to any modern
framework. Further, for small business any administrative or legal burden should be
relatively straightforward to ensure compliance without recourse to legal advice, as this
could result in increased financial burden of a small enterprise. In addition, relative to
incorporation, clarity on the role to be played by each party, particularly the Registrar is
very important.
1.2.9. Accessibility
Structures for shareholders, including disclosure requirements, which would increase
accessibility to key information, including information related to corporate accounts, for
purposes of monitoring corporate performance is critical to the development of a sound
framework. In addition, reduction of formation and maintenance costs to increase
accessibility of the corporate form to entrepreneurs, where possible.
1.2.10. Practical solutions
The removal of unnecessary formalities to access solutions under the legislative
framework is important. Some of the practical solutions available in some jurisdictions
include the ability to appoint proxies, treatment of pre-incorporation contracts, and
shareholder agreements which can direct the actions of the board of directors or officers of
the company, indemnification of directors in defined circumstances, civil remedies and the
ease of winding up or dissolution of the company.
1.2.11. Stability and continuity
Stability and continuity is required and though reform is desirable, it favours the
introduction of the clear consistent policies prior to enactment to ensure stability and
continuity of the corporate procedures (where possible). This is subject to where reform is
necessary to increase corporate competitiveness. This includes the formation and/or
development of watchdog and other appropriate bodies, whether centralised through the
corporate registry or otherwise, for the purposes of maintaining stability in individual
companies. Reference may also be drawn to continuity and stability of the corporate form
even in cases where disqualification of one or more directors has occurred.
1.2.12. Certainty
The consultative process in the creation of company framework would reduce
uncertainties as stakeholders are permitted to discuss with a view to obtaining further
information on desired reforms with a view to putting forward their relevant proposals.
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The clarity in the Act will also lend to the certainty in the determination of the relevant
principles.
1.2.13. Protection
Protection of members (including shareholders) and third parties (including creditors
and prospective shareholders) and the importance of equal level of protection across the
Commonwealth Caribbean, by the enhancement of shareholders’ rights, clarity on
Registrar’s duties, limitation on directors’ actions is critical. Also important is the
enforcement of sanctions against directors which are intended to protect the shareholders
(and/or creditors) where directors abuse their corporate powers.
1.2.14. Comprehensiveness
Though many matters relative to company law have been articulated through common
law and are well-established and understood principles, such principles should be reflected
in the statute so that, as far as possible, the statutory provision is an accurate reflection of
the law. Though amendments are necessary as time progresses, at the time of publication
and proclamation, the statute (and other legal provisions such as Orders and/or
Regulations) should be a novice’s complete guide on the process to be complied with.
1.3 Proper Aims and Objectives of Company Law reform
Before a consideration of the aims and objectives of company law reform which looks
at registered companies, one must consider the main characteristics of a registered
company as noted by Mangal, to determine what is the ‘thing’ which must facilitate these
aims and objectives. The main characteristics of a company are (i) it is a legal entity
separate from its members; (ii) it enjoys limited liability, if so registered; (ii) it has
perpetual succession and thus a change in the membership does not affect the existence of
the company; (iv) being an artificial entity, it can only be managed by artificial persons
called directors; (v) it has a written constitution; (vi) it must be registered with the
Registrar of Companies and (vii) it assets and liabilities are its own and not its
members.19The primary purpose of company law is to provide a legal framework for those
who wish to undertake business activities efficiently, in a way they consider to be best
suited to attain success.20
Though long quotes are not preferable, Ballantine quite eloquently and correctly stated
the matter at hand: ‘[T]he primary purpose of corporation laws is not regulatory. They are
enabling acts, to authorise businessmen to organise and to operate their business, large or
small, with the advantages of the corporate mechanism. They are drawn with a view to
facilitate efficient management of business and adjustment to the needs of change. They
provide the legal frame and financial structure of the intricate corporate device by which
business can be carried on and in which the combined energies and the capital of the
managers and of many investors may work together. They deal with the internal affairs of
the organisation, the content of the articles of incorporation, the rights of the shareholders,
19

RambarranMangal, An Introduction to Company Law in the Commonwealth Caribbean, (Canoe
Press, The University of the West Indies, Jamaica, 1995) 12.
20
European Company Law Report (n 7) 29.
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the powers and liabilities of directors, the authorised number and variety of the shares, the
holding of meetings, restrictions on corporate finance, such as the withdrawal of funds by
way of dividends and share purchases, the corporate records, the authorisation of organic
changes such as amendments, sale of entire assets, merger and consolidation, and
dissolution and winding up. Some of these provisions are regulatory, seeking to prevent
abuses of management and also of the majority and to protect minority shareholders and
creditors.’21
For the purpose of this report, the proper aim of company law reform is the creation of
a competitive framework for the creation, growth and where necessary dissolution of
corporate entities which embraces the wide-ranging policies of company law (fairness,
flexibility, predictability, accountability and transparency, cooperation, efficiency,
effectiveness, simplicity, clarity, accessibility, practical solutions, stability and continuity,
certainty and protection) whilst ensuring congruency with domestic, regional and
international norms.
Objectives of company law reform:
1. To determine and clarify best practice provisions, having regard to developed national
and regional legal traditions, with a view to inclusion in a model law
2. To identify the areas where company law in the region is no longer adaptive and thus has
failed to keep pace with modern trends
3. To encourage and promote legal convergence with a view to creating a single economic
community, thereby facilitating cross-border and internationally competitive trade
4. To advocate, at the same time, the institution of mechanisms fostering the limitation of
restrictions and reciprocal information, with the aim of improving the knowledge of the
legal systems in that regard; thereby, encouraging the sharing and use of ‘informal’ and
‘formal’ best practice
5. To encourage entrepreneurship and enterprise diversity by simplifying the formation of
companies and reducing costs associated with the formalities of forming a company and
maintaining its existence, thereby contributing to the creation of employment
opportunities
6. To promote innovation and investment in regional markets and companies by providing
a predictable and effective regulatory environment and flexibility in the formation and the
management of companies
7. To promote the efficiency of companies and their management
8. To encourage transparency and high standards of corporate governance, recognising the
broader social role of enterprises

21

H. W. Ballantine, Ballantine on Corporations, (Callaghan and Company, Chicago, 1946) 41-42.
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1.4 Limitations
Using the clearly stated themes, policies, aims and objectives as a foundation, this
status report seeks to critically compare and contrast the legal framework governing
companies across the Commonwealth Caribbean. Despite the highly desirable aims and
objectives stated above, there are three limitations of this report.
First, given the limited resources, particularly time, this report has identified a number
of challenges and corresponding recommendations. The above noted restraints did not
facilitate empirical research in the varying territories. Thus, any other jurisdiction-specific
challenges that are not ‘common knowledge’ (loosely defined), that is that have not been
raised by case law, reports or governmental sittings (where accessible) must be
independently raised and addressed. This may necessitate further research.
Second, this report has been drafted pre-consultation. The value of consultation is
evident in the British experience where ‘The White Paper on Modernising Company Law’22
produced over 70 responses, many of which identified specific challenges to a range of
stakeholders.23 These ranged from ordinary shareholders of the company, one of whom
was a retired mother whose queries related to access to electronic communications where
she has no present access to the internet; to concerns raised by charities, the Fraud
Advisory Panel, Law Societies, publishers (such as Sweet & Maxwell), individual law firms
and other non-legal professional bodies and associations, such as the shareholder
associations, whose concerns were directly linked to challenges presently faced or
anticipated by various stakeholders.
Consultation is participative and thus attributes value to varying approaches and
understandings to the issues at hand. This is critically important given that the approaches
and concerns to the existing or proposed law by a corporate director of a large company, a
shareholder of a company, a debenture holder and the owner of a family run enterprise will
vary significantly. All of these views, properly fed, into the consultative process will
produce a more formidable draft Company Act as it provides a channel for the desirability
and applicability of policies and potentially fresh ideas and approaches on how mutually
desirable policies may be incorporated. Therefore, consultation is indispensable to any
legislative initiative and this is equally applicable where the aim is to create efficient and
competitive company law rules.
Third, particularly relevant to Suriname, language is one of the barriers to the
effectiveness of this report. As has been noted in other places on numerous occasions,
though it is intended that free access to the resources of all Commonwealth Caribbean
countries be available for the purpose of academic and other study, I have been unable to
source a copy of Surinamese legislation for the purposes of this study. The Report is
therefore not comprehensive in this respect. Apart from this, access to other resources has
posed very little challenge given the collaborative efforts of the Caribbean Law Institute
and the Faculty of Law Library at the Cave Hill Campus of The University of the West Indies,
Barbados. With this having been noted, the report was only able to analyse the verifiable
cases, reports and legislation which were accessible at the time of writing – in particular,
for a detailed list of legislation at the time of writing, refer above.
22

<http://www.publications.parliament.uk/pa/cm200203/cmselect/cmtrdind/439/439.pdf>
accessed November 3, 2015
23
These included responses from the private sector to citizens.
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For the purposes of significance, efficiency and effectiveness, excluded from detailed
consideration in this report are other registered companies24, transfer of shares and
debentures and trust deeds and debentures. Though raised in Chapter 26, a very cursory
approach to the administration of companies and general provisions is also considered
under the Report.
1.5 Methodology
The approach to the drafting of this report has been to consider ‘bridging the gap’
between the present approaches to company law across the Commonwealth Caribbean and
the approaches that should be adopted in a twenty-first century modern company law
framework. Thus, the report moves from the known to the unknown.
The introductory sections of this Report are used to set the context in which a modern
company law framework should be drafted. The main body of the Report first assesses the
present state of the legislative framework on company law across the Commonwealth
Caribbean by the critical statutory analysis of the present provisions, whilst simultaneously
identifying areas for reform within these provisions. Then, the Report moves to a
discussion of the areas, which have been discussed and/or included in modern company
law frameworks across the Commonwealth, those are suitable for consideration in view of
drafting a modern company law regime.
Ultimately, the methodological approaches of the Report primarily comprise of
doctrinal and comparative analyses of Commonwealth Caribbean frameworks generally
and more widely the approaches adopted across the Commonwealth, in particular, the
United Kingdom, Canada and South Africa, and related sources, including case law,
monographs, journal articles, Government reports and European Union reports.

24

This is generally excluded though the contrasting other registered companies which may be found
in the region are discussed under Chapter 25 of this Report.
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Chapter 2

Development of Company Law in the United Kingdom
____________________________________________________________________________________________________
Given that much of the company law legislation in Canada, South Africa, New Zealand and
the Commonwealth Caribbean has been modelled on United Kingdom company law, it is
necessary that a close and critical study be made of its key developments. This chapter
explores the natural birth of the corporate entity from Crown’s grant of charters of
incorporation in medieval times, reported as early as 1592, to the present Companies Act
2006.It concludes with a critical analysis of recent developments such as the red tape
challenge, legislation unique to smaller corporate entities and advances on the issue of
board diversity and executive pay.
2.1 Advent of company law, including key developments and reports
In the United Kingdom, as at October 2015, the Companies House reported 50,813 new
incorporations and 30,442 dissolutions causing the number of companies on the Total
Register to reach 3,610,038.25 In same month, there were 1959 company liquidations and
195 insolvency proceeding notifications, with 81,951 companies in the process of
insolvency at the end of October 2015. Between 1979 and 201526, incorporations have
increased from 66,500 to 585,700 per 12 months and dissolutions from 25,700 to 369,500.
Over the same period, the number of incorporated companies on the Total and Effective
Registers has increased by over 2.5 million.27
With the development of society in medieval England, the Crown, in accordance with
common law, granted charters of incorporation. These charters created “corporations” that
were capable of perpetual succession and distinct, in law, from its members. As trade
developed, this was extended to commercial companies.28Charters had the following
attributes: perpetual life, limited liability, right to sue and be sued in its corporate name
and the right to enter into contracts to acquire property in its own name.29As a
consequence of growth in trade at the beginning of the seventeenth century, a number of
commercial trading companies were granted charters, either by the Crown or by an Act of
Parliament.30 This included the Levant Company (1592), famous East India Company
(1600) and the South Sea Company (1711). Such corporations were legal entities distinct
from their members and it therefore followed that at common law the members were not
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Reporting period: 1 April – 31 March.
Reporting period from 1986/87 to 2014/15 are reporting financial years (1 April – 31 March).
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<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/488093/Incorporate
d_Companies_in_the_United_Kingdom_November_2015-ver0.1.pdf> last accessed December 1,
2015
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<https://www.insolvencydirect.bis.gov.uk/technicalmanual/Ch7384/Chapter%2075/Part%202/Part%202.htm> last accessed September 21, 2015 (see section 75.8)
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Mangal (n 25) 2.
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n 34 (section 75.9).
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liable for the debts of the corporation, and, indeed, the Crown had no power to incorporate
persons so as to make them liable for the relevant debts.31
The prohibitive cost of forming a company resulted in the creation of corporations by
contract. This took the form of an elaborate deed of settlement regulating the relationship
between members and providing for the transfer of shares; such companies were not
distinct from its members as those formed by charter and thus remained partnerships,
thereby exposing its members to unlimited liability.32
In 1720, in return for a £7 million loan to finance a war with France, the House of Lords
granted a monopoly to trade with South America to the South Sea Company, This company
underwrote the English national debt of £30 million with a promised return of 5% interest
paid by the government. With a boom in the stock market, many non-chartered companies
were formed with questionable purposes33, which resulted in much fraud and competition
for the chartered South Sea Company.34 Given its (South Sea Company) great control, the
United Kingdom government passed the Bubble Act 172035 which made non-chartered
companies illegal and thus protected the South Sea Company from further competition.
From 1720, only companies incorporated by Royal Charter or Act of Parliament were
allowed to trade and this resulted in a sharp increase in the share price of the South Sea
Company. Quite unfortunately, this bubble burst and many persons suffered great losses.36
Though this Act applied to Scotland, it had little effect as many persons continued to trade
under ‘common-law’ formed37 companies.
The Bubble Act, which held back the development of English trade and industry, was
repealed in 1825. The Crown then obtained permission to grant limited liability when
awarding future charters. The continued growth of the British industry (in tandem with the
Industrial Revolution) demanded a commensurate growth in corporations; thus, the Crown,
under the Chartered Companies Act 1837, was given the power to grant “letters patent” to a
body of persons associated together for a trading purpose. After registering a deed of
partnership and dividing the capital into shares which allowed for transfers, the persons
concerned were granted limited liability.38
In 1844, the Joint Stock Companies Registration and Regulation Act39 was passed which
created a Registrar of Joint Stock Companies and allowed companies to be incorporated;
such companies were, however, treated the same as partnerships and thus, their members
did not enjoy limited liability from the company’s debts.40 This liability was, however,
31

Stephen Girvin, Alastair Hudson and Sandra Frisby (eds), Charlesworth’s Company Law (18 thedn,
Sweet & Maxwell, 2010) 8.
32
n 34 (section 75.10).
33
An example is where one company was promoted “for the carrying-on an undertaking of great
advantage but no-one is to know what it is”.
34
n 34 (section 75.11).
35
6 Geo I, c. 18.
36
n 34 (section 75.12).
37
This referred to Scottish common law which allowed the formation of companies with transferable
shares, managed by directors and having a legal personality separate from their members: see also n
34 (section 75.13).
38
n 34 (section 75.15).
39
7 & 8 Vict c 110.
40
n 34 (section 75.16).
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restricted to the amount unpaid on their shares by the introduction of the Limited Liability
Act of 185541.42 A year later, Parliament introduced the Joint Stock Companies Act in
185643, which replaced the deed of settlement with a simple registration procedure (the
memorandum of association and the articles of association) and limited liability.
The Companies Act 186244, whilst repealing and consolidating the previous Acts,
established limited liability by guarantee and, in general, prohibited any alteration in the
objects clause of the memorandum of association. This prohibition remained until the
Companies (Memorandum of Association) Act 189045 enabled the alteration of the objects
with leave of the court after the passing of a special resolution in general meeting.
Though a number of key pieces of legislation were passed into law in the 19th
century(specifically between 1843 – 1987), the relevance of case law in filling substantial
gaps in the legislation was noted by Mangal. He noted that some of these key decisions
include Foss v Harbottle46 [where a wrong is done to a company it is the company which
must take action to redress the wrong and not individual members], Royal British Bank v
Turquand47 [outsiders are entitled to assume that internal matters have been complied
with], Ooregum Gold Mining Co v Roper48 [a company cannot issue shares at a discount],
Salomon v Salomon & Company49 [a company is a separate legal entity from its members],
Trevor v Whitworth50 [a company must maintain its capital], Ashbury Carriage Co v Riche51
[ultra vires doctrine] and Erlanger’s New Sombrero Phosphate Co52 [discusses the duties of
promoters]. The effect of some of these cases has been statutorily recorded; nonetheless,
the value of the case in acting as a statutory forerunner is noteworthy.
Subsequent pieces of legislation include The Companies Act 186753 [contained the
power to reduce the share capital], The Directors’ Liability Act 189054 [introduced the
principle of the liability of directors to pay compensation to persons who have been
induced to take shares on the strength of a false prospectus], Companies Act 190055
[introduced the compulsory audit of accounts, the registration of charges with the Registrar
and the first provisions relating to the content of the prospectus], The Companies Act
190756 [made provision for a private company], The Companies (Consolidation) Act 1908
[which brought together the various Acts of Parliament], The Companies Act 194857
41
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[changes to the company accounts and empowered shareholders to remove directors with
a simple majority vote], The Companies Act 1985 [which consolidated the 1948 Act as
supplemented by the Companies Acts of 1967, 1976, 1980, 1981 and 1983] and the
Companies Act 2006.58
In 1977, the Committee of Inquiry on Industrial Democracy (chaired by Alan Bullock –
subsequently referred to as ‘Bullock Report’) inquired into workers in private sector
companies playing an active role in the selection of the board of directors.59 Such proposals
were, however, lost away and were not incorporated in the subsequent reform of the
Companies Act.
The Companies Act 1985 regarded as a ‘triumph of draftsmanship’ sought to take into
account amendments and developments, including the Companies (Accounts and Audit)
Regulations 1984 and the Companies (Share Premium Account) Regulations 1984 over the
last 30 years. The consolidation came into effect on July 1, 1985 but was short-lived. As
Girvin et al noted that two more European Community Directives on mergers60 and
divisions61 resulted in the implementation of the Companies (Mergers and Divisions)
Regulations 1987, which added a new section and Schedule to the Act.62 It is also noted that
the Insolvency Act 1985 which implemented some of the recommendations of the Cork
Committee. Apart from this, provisions relating to directors’ disqualification were
consolidated into the Company Directors Disqualification Act 1986. Shortly after, due to a
report of Professor Gower commissioned by the Department of Trade and Industry 63, the
Financial Services Act 1986 was implemented.
Throughout the 1990s, issues of corporate governance and internal control
mechanisms gained the primary attention and the United Kingdom Corporate Governance
Code 201464 (governing those companies covered by the Listing Rules)has now regulated
these. The Cadbury Committee produced the first version of this Code in 1992, referred to
as the Combined Code. The classic definition has been retained in the modern version:
‘Corporate governance is the system by which companies are directed and controlled.
Boards of directors are responsible for the governance of their companies. The
shareholders’ role in governance is to appoint the directors and the auditors and to satisfy
themselves that an appropriate governance structure is in place. The responsibilities of the
board include setting the company’s strategic aims, providing the leadership to put them
into effect, supervising the management of the business and reporting to shareholders on
their stewardship. The board’s actions are subject to laws, regulations and the shareholders
in general meeting.’
58
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Prior to the United Kingdom Corporate Governance Code, The Stewardship Code was
also implemented on the proposal of Sir David Walker who considered issues of
governance in banks and other financial institutions. It also served as the recommendation
for an overhaul of the Combined Code.
The United Kingdom Corporate Governance Code 2014 addresses five keys issues. First,
issues of leadership relate to the division of the chief executive from the chairman of the
board, clarity on the focus of the company’s vision as being a long term strategy, clarity on
the role of the chairman and the relevance of the none-executive directors in bring balance
to the operation of the board.
Second, it addresses issues of effectiveness. This includes the inclusion of the
appropriate knowledge, skills, experience and independence of the company to facilitate
the proper discharge of its duties. It also provides for formal, rigorous and transparent
procedures for the appointment of new members to the board with provision for allocation
of sufficient time to ensure the proper discharge of duties and refresher training. It seeks to
reduce information gaps by ensuring that the appropriate quality and quantity of
information is discharged to the relevant members of the board. To ensure that directors
do not adopt a dictatorial stance it provides for rigorous performance appraisal and reelection at regular intervals.
Third, it addresses issues of accountability as the board should always present a fair,
balanced and understandable assessment of the company’s position and prospects. This
includes issues of risk awareness, risk management or mitigation and appropriate
professional relationship with its auditors.
Fourth, it addresses issues of remuneration which has long been a talking point in the
United Kingdom and United States of America. Here, the Code advocates the long-term
success of the company where its performance-related elements should be transparent,
stretching and rigorously applied. The creation of remuneration packages should be formal
and transparent and no director should be involved in the creation of his or her
remuneration package.
Finally, the Code addresses the key issue of shareholder relations where there should
be a dialogue with shareholders based on the mutual understanding of the objectives as
laid out by both the board and shareholders, with satisfactory dialogue between the board
and shareholders. Further, shareholders should be encouraged to participate at general
meetings and more generally.
It adopts the ‘comply or explain’ model where a failure to comply is not a breach;
rather, the failure to disclose non-compliance and failure to explain non-compliance
amounts to a breach. Thus, these provisions are not mandatory, as in the ordinary scheme
of things, a breach would come from failure to comply, disclose and explain.
Apart from reflecting modern views on company law, the Companies Act 2006 has the
rather dubious distinction of being the longest Act ever passed by Parliament65. Many
amendments have been passed since this time to take account of changes in subsequent
legislation and European Union Directives. The relevant provisions (for the purposes of this
report) of this Act (and its amendments) will be considered in detail further in the report.
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2.2 Recent developments
Many of the recent developments relate to the strengthening of previously established
frameworks. When Vince Cable served in the capacity as Secretary of State for Business,
Innovation and Skills (2010 – 2015), he emphasised the importance of reshaping and
improving corporate culture for the twenty-first century, with a view to measuring the
progress of the corporate culture in the United Kingdom.66 One of the key issues related to
board representation. He reported, basing his finding on the latest annual report of Lord
Davies of Abersoch, that significant process was being made in increasing gender diversity
in the boardrooms of UK’s top companies. The statistics showed that women were filling
almost a quarter of all FTSE 100 board positions. Other issues included director
remuneration. A more recent initiative, the ‘Red Tape Challenge’, was introduced to
discourage the inefficiencies in a number of areas including commercial law. As noted on
the Government’s website, this ‘was driven by 30,000 businesses and members of the
public from across the UK and overhauled regulation to make sure it works for – and not
against – business.’67 It has been reported to have saved businesses £10 million in the last
four years and is expected to deliver a total of £20 million by 2020.
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Chapter 3

Development of Company Law in Canada
____________________________________________________________________________________________________
This chapter discusses the development of Canadian company law. Being a common law
country, its original provisions were modelled on English company legislation. Critical to its
unique development is the Dickerson Report which stands at the base of the Canadian
Business Corporations Act (CBCA). Some of the more recent issues raised under the CBCA
are executive compensation and shareholder rights and governance – in line with modern
developments across the world. The final section of this chapter briefly considers the
relevance of Canadian company law and policy on the development of Commonwealth
Caribbean company law and jurisprudence.
3.1 Advent of company law, including key developments and reports
Like the Commonwealth Caribbean territories discussed in Chapter 5 below, Canadian
company law was modelled on the English company legislation, in particular, the Joint
Stock Exchange Companies Act 1844. With the Canadian Confederation taking place on July
1, 1867, Canada officially became a nation, referred to as the Dominion of Canada. This
resulted in the union of the British North American colonies (Nova Scotia and New
Brunswick) and the United Province of Canada. This union bore fruit and the Joint Stock
Companies Letters Patent Act 1869 was passed. The modernisation of company law at the
provincial level occurred in Ontario with the enactment of the Ontario Business
Corporations Act. This set in motion the modernisation of company law at the federal (as
opposed to provincial) level and the appointment of Robert Dickerson to head a reform
committee on Canadian company law.
Under the caption ‘Proposals for a New Business Corporations Law for Canada’, on the
need for reform, he noted that the relevance of the corporation as a focus of study must be
linked to the fact that the corporation has been and continues to be one of the chief vehicles
of economic advance, resulting in its proper recognition as one of the most significant
concepts in the Canadian jurisprudence system.68 Having accepted the strong foundation
laid by the current legislative dispensation, he opines that natural consequence where
legislation has fallen behind its modern realities is the expense and delay.69 The creation of
expensive and unsatisfactory makeshifts where there are deficiencies within the law
underscore the need for reform.70
Though the report accepts that there is a natural divide between which proposed
reforms may be properly categorized as major or minor, it attempts to make this divide in
discussing the key reforms. The major reforms include issues on director’s duties and
liabilities, corporate dissolution, transfer of corporate securities, rights and duties of
auditors and shareholders’ remedies. The minor reforms relate to the law on preincorporation contracts, “one man corporations”, dividends and a company’s purchase of
68
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their own shares. The Canadian Business Corporations Act (C.B.C.A.) 1985 was passed
accordingly.
Some of the reasons for the success of the C.B.C.A. were discussed in the Report of the
Standing Committee (Hong Kong). First, the task was relatively simple as there were few
“non-core” provisions in the old Canada Corporations Act.71 Second, the adoption of the was
a slowly maturing and natural process as prior to the appointment of the Dickerson
Committee in 1967, a Select Committee had identified and discussed problems in corporate
legislation. As a result, the substantive issues of a “modern” corporate law had been
thoroughly debated and a large measure of consensus reached.72 Third, the legal and
commercial conditions in Canada facilitated a smooth implementation. Though it is unlikely
that the ten (10) year transition periods between draft and full implementation would be
tolerable today, its environment facilitated such. In particular, the fact that many of the
professors in law schools played a major role in the reform ensured that the new cadre of
lawyers were quickened to the changes between the old and new statutes and thus
understood the desired reform.73 An additional advantage, which was not identified in this
Report, is that the corporation has the option of incorporating at either the federal or the
provincial level and the Act operates in parallel with the corporate laws of the provinces
and territories.
The high ranking of Canada in the World Bank’s ‘Doing Business 2015’ report and the
World Economic Forum ‘The Global Competitiveness Report 2014–2015’ all attest and are
linked to the ‘well-functioning statute’ which is ‘responsive’ and ‘flexible’ and the rules
governing its corporate environment.74
3.2 Recent developments
Pursuant to section 134 of the Statutes of Canada, 2001, Chapter 14, between 2009 and
2010, the House of Commons Standing Committee on Industry, Science and Technology
conducted a ‘Statutory Review of the Canada Business Corporations Act’.75 Prior to this, the
CBCA was significantly amended by Bill S-11 with a view to enhancing shareholder input
into decision making and by providing corporations with greater flexibility to pursue
marketplace opportunities.
The main amendments were in the following areas: harmonising certain definitions
with those in provincial laws; creating simpler administrative procedures for forms and
filings; repealing the prohibition on corporations providing financial assistance to
directors, officers, employees and shareholders; allowing the use of electronic documents
and meetings to communicate with shareholders; reducing the proportion of a board that
must have directors resident in Canada; allowing subsidiaries to acquire shares of parent
71
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companies in order to facilitate global transactions; replacing the good faith defence with
the due diligence defence for directors’ liability; changing the regime and definitions for
what constitutes insider trading; introducing new rules regulating unanimous shareholder
agreements; adding rules related to shareholder proposals; updating the rules for proxy
solicitation and proxy circular exemptions; harmonising merger and acquisition rules with
provincial regimes; and introducing modified proportionate liability.76
When the committee as appointed under section 134 above met, it recommended that a
broad public consultation be conducted by the government within two years on a range of
issues. Though lengthy, these are essential to a full understanding of the relevant reforms in
Canada.
A. Executive Compensation
1. The issue of whether disclosure of compensation rules should be left to the
provincial jurisdictions.
2. The issue of whether shareholders should have an advisory vote on
compensation packages.
B. Shareholder Rights and Governance
3. The issue of whether section 102 of the CBCA should be expanded to require
that the directors of a distributing corporation shall disclose the board’s
understanding of the impacts and potential impacts of social and
environmental matters on the company’s operations.
4. The issue of whether section 141 of the CBCA should be amended to require
that voting on all resolutions considered at a meeting of shareholders be
conducted by ballot. The CBCA should require public companies to disclose the
detailed results of shareholder votes for matters on the ballot.
5. The issue of whether section 106 of the CBCA should be amended to require the
individual election of directors. The CBCA should prohibit slate voting and
require a director by director vote.
6. The issue of whether section 106(3) of the CBCA should be amended to
eliminate the availability of terms of greater than one year for directors and
whether the CBCA should require annual director elections for all CBCA public
companies.
7. The issue of whether section 106 of the CBCA should be amended to require
majority voting in the election of directors.
8. The issue of whether section 132(5) of the CBCA should be amended to exclude
publicly-traded corporations from its application.
9. The issue of whether section 137(5)(a) of the CBCA should be amended to
establish the reference date for determining the filing deadline for a
shareholder proposal as the anniversary date of the previous annual meeting of
shareholders.
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10. The issue of whether section 137 of the CBCA should be amended to require
that shareholders presenting proposals are given a reasonable period of time to
speak.
11. The issue of whether the CBCA should be amended to give significant
shareholders access to the proxy circular.
12. The issue of whether the CBCA should require all shareholders to be treated
equally in the proxy process, irrespective of whether they want to protect the
privacy of their information.
13. The issue of whether the CBCA should facilitate “notice and access,” i.e. allowing
shareholders to access and download document from the company website to
facilitate proxy voting.
14. The issue of whether the CBCA should generally require the separation of the
roles of the Chief Executive Officer (CEO) and the Chair of the board.
15. The issue of whether the CBCA should require shareholder approval for
significantly dilutive acquisitions.
16. The issue of whether the Committee should devise ways to give shareholders
more meaningful ways to resolve claims under the oppression remedy.
C. Securities Regulation
17. The issue of whether the portions of the CBCA that relate to securities transfers
should be removed and regulation of this area left to the more modernised
provincial statutes.
Alternatively:
18. The issue of whether the requirement for corporations wishing to issue shares
to obtain a security certificate should be removed.
19. The issue of whether the requirements that the CBCA rules on trust indentures
be followed by all federal issuers operating in jurisdictions that do not have
comparable protection should be removed.
20. The issue of whether the 25% Canadian residency requirement for boards
should be removed.
21. The issue of whether imposition of liability for insider trading and tipping on
privately-held companies should be removed, since it is only relevant to
publicly-held companies.
22. The issue of whether the approach of matching buyer and seller to determine
insider tipping/trading liability should be removed, and replaced with a class
action approach.
23. The issue of whether a new national securities regulator should be given a role
in enforcement on the criminal side in insider tipping/trading cases.
24. The issue of whether modified proportionate liability should be addressed in
some manner—currently negligence issues with professionals such as auditors
are under provincial jurisdiction, so this limits the applicability of the CBCA’s
provisions with respect to negligence in this area.
D. Proposal for Special Incorporation Structure for Socially Responsible Enterprises
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25. The issue of whether the CBCA should be amended and a separate regulator
possibly created to support a special kind of hybrid enterprise with both profitmaking and non-profit goals, similar to a Low Profit Limited Liability
Corporation (L3C) in the United States and a Community Interest Company
(CIC) in the United Kingdom.
Alternatively:
26. The issue of whether this kind of enterprise can already be incorporated under
the existing CBCA, and whether or not amendments are needed.77
Industry Canada identified four key issues under consideration, following the report of
the committee. These are (1) rules relating to disclosure of executive compensation, (2)
rules applicable to shareholder voting and participation rights, (3) rules regarding the
holding and transfer of shares and insider trading, and (4) rules applicable to the
incorporation of socially responsible enterprises. Other issues relevant for review include
‘greater transparency of the ownership of corporations, the role of corporate governance
legislation in preventing bribery and corruption, the diversity of the members composing
corporate boards and management teams, takeover bid rules, the use of the arrangement
provisions of the CBCA to restructure insolvent businesses, the role of corporate social
responsibility, and administrative and technical reforms to the Act. These are discussed in
their discussion paper ‘Consultation on the Canada Business Corporations Act’78.
A public consultation on the CBCA which closed on May 15, 2014 identified a number of
challenges and proposals from the interest organisations, companies and individuals.79
One of the concerns relates to further board accountability by the insertion of a broader
director duty provision, similar to section 172 of the UK Companies Act, 2006; thereby
amending section 122 of the CBCA. This is suggested on the basis that this will give
directors a clear and adequate understanding of the impact and potential impact of social
and environmental matters on the corporation’s operations, and vice versa, as well as of the
importance of stakeholder relationships.80 Issues of disclosure and corporate social
responsibility were recurrent themes in the discussion. The latter will be further discussed
under the broad recommendations in Chapter 28 of the Report.
Section 172 of the UK Companies Act 2006 states:
‘(1) A director of a company must act in the way he considers, in good faith, would be
most likely to promote the success of the company for the benefit of its members as a
whole, and in doing so have regard (amongst other matters) to—
(a)the likely consequences of any decision in the long term,
(b)the interests of the company's employees,
(c)the need to foster the company's business relationships with suppliers,
customers and others,
77
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(d)the impact of the company's operations on the community and the environment,
(e)the desirability of the company maintaining a reputation for high standards of
business conduct, and
(f)the need to act fairly as between members of the company.
‘(2)Where or to the extent that the purposes of the company consist of or include
purposes other than the benefit of its members, subsection (1) has effect as if the
reference to promoting the success of the company for the benefit of its members were
to achieving those purposes.
‘(3)The duty imposed by this section has effect subject to any enactment or rule of law
requiring directors, in certain circumstances, to consider or act in the interests of
creditors of the company.’
The issue of board diversity was commented on by the Canadian Board Diversity
Council who referred to the GMI Ratings May 2013 Women on Boards Report, Canada’s
progress on gender diversity is stagnant: the proportion of female directors is unchanged
from the year before and up less than one percentage points since 2009. Further, the
percentage of companies with at least one woman on the board has fallen across Canada.
The relevance of this is particularly important in light of the statistics released from
Statistics Canada’s National Household Survey (June 2013)which reported that 64.8% of
working age-women how have a post-secondary education, compared to 63.4% of men.
This comment accepted that a recent survey of FP500 companies accepted that the
situation required further government and regulatory action; with 54% preferring the
‘comply or explain’ disclosure approach, 8% preferring quotas and 38% supporting the
status quo.
This Council did not support the notion of quotas or targets but regarded the ‘comply
or explain’ approach to open the avenue for further discussion. The new measures
proposed include the disclosure of term limits, disclosure of policies regarding the
representation of women on the board, disclosure of the consideration of the
representation of women in the director identification and selection process and disclosure
of the number and percentage of women on the board. Such a policy should be included in
Regulations to the statute.81
Of importance is the submission of the Institute of Corporate Directors (Canada) who
emphasised that the corporate culture, and involvement of institutional directors, generally
lower levels of pay and the board make up [fewer management directors and the fact that
the CEO and Chairman are usually different persons as compared with the US], reduced the
need for the adoption of a mandatory say on pay.
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3.3 Canadian jurisprudence and Commonwealth Caribbean law
The relevance of Canadian company law and policy on Commonwealth Caribbean
company law jurisprudence has been noted repeatedly by Caribbean courts. A sample of
this jurisprudence is discussed briefly below82:
 In the Barbadian case of Canwest International Inc et al v Atlantic T.V. Limited et al83,
Williams CJ noted that ‘[I]t is common knowledge that the Barbados Companies Act
borrowed heavily from Canadian precedents’.
 The Trinidadian High Court in Gift v Gift, Citi Hardware Limited and Ecociti Resort
and Condominiums Limited84 noted the usefulness of looking to assistance to the
Canadian courts in the interpretation and application of similar provisions.
 The Barbadian Court of Appeal court has noted that there was ‘an irresistible
persuasion in the Canadian case authority as ‘the legislative backdrop, the Canadian
Business Corporation Act, against which that principle of law is stated is in
parimateria with that in Barbados, the Companies Act, Cap. 308.’85
 Cornelius J in the Barbadian decision of Iceberg Investments Inc. v. Tropic Ice
Unlimited Inc. and Ice Holdings Inc.86 quite importantly noted ‘[G]iven the origin of
our Companies Act and the extensive discussion of the oppression remedy under
Canadian law, it is primarily to Canadian jurisprudence that the Court will turn to
determine the approach it is to take.’87
 The Barbadian High Court in McEnearneyAlstons Ltd v McEnearneyAlstons
(Barbados) Limited et al88, it was noted that ‘[R]eference to a comparable provision
in the Canadian legislation which has inspired to a large extent the provisions of the
corporate law of Barbados would seem to support the view expressed as to the
effect of section 140(a) [of the Companies Act].’
Caution on simply following Canadian provisions, based on commonalities in the law,
without reference to the many departures in the law was noted by the Trinidadian High
Court in Fabres v Sunncorp Limited et al89. Similarly, the limit on Caribbean judges to craft
their law along Canadian law and policy without the relevant statutory authorisation has
been noted by Kawaley J in the Bahamian decision of Artha Master Fund LLC v Dufry South
America90. One example is found in another decision of St. George et al v Hayward et al91
where the Supreme Court noted that ‘although the drafters of the Act are said to have
82

Reference may also be made to Chancery Lane Partners Ltd v Dell et al BB 1986 CA 12 and
Demerara Holdings Limited et al v Demerara Life Assurance Company of Trinidad and Tobago
Limited TT 2011 HC 86.
83
BB 1994 CA 27
84
TT 2012 HC 347. The relevant provisions for interpretation in this case were sections 239
(definition section on civil remedies) and 242 (oppression remedy) of the Trinidadian Companies Act.
85
Gypsy International Ltd. And Beepat v Canadian Imperial Bank of Commerce BB 2014 CA 16 at
[16]
86
BB 2014 HC 52 .
87
ibid at [64].
88
BB 1990 HC 34.
89
TT 2013 HC 72 at [41] and [53].
90
BM 2011 SC 15, see para 12 and 13.
91
BS 2008 SC 113.

29

drawn heavily on Canadian Company legislation the Bahamian Parliament has specifically
omitted from the Act any provision that a beneficial owner of shares in a company is a
shareholder’.92
The relevance of this reliance in the interpretation of Commonwealth Caribbean will be
noted throughout the Report.
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Chapter 4

Development of Company Law in South Africa and New Zealand
____________________________________________________________________________________________________
Given their common law heritage, this chapter discusses the development of company law
in South Africa and New Zealand. It should be noted that access to reliable from data from
New Zealand proved to be quite challenging. Therefore, the discussion is quite limited in
this regard. Nonetheless, there are some valuable lessons to be gleaned from the history
and development of company law in South Africa, particularly in light of the enhanced focus
on corporate social responsibility.
4.1. Advent of company law, including key developments and reports
4.1.1. South Africa
Burdette notes that the first company legislation in the Union of South Africa had its
origins in the form of the Joint Stock Companies Limited Liability (Act 23 of 1861 of the
Cape Colony). Though at the time of their enactments the English statutes had been
repealed, the legislation was modelled on the English Joint Stock Companies Act of 1844
and the Limited Liability Act of 1855.93 With the four separate British colonies of Cape
Colony, Natal Colony, Transvaal Colony and Orange River Colony being unified on May 31,
1910, the name ‘Republic of South Africa’ was adopted. The state’s first post-Union piece of
company legislation was based on the Transvaal Companies Act 31 of 1909, which was in
turn based on the English Companies (Consolidation) Act 1908.94
In 1926, the South African Companies Union Act was amended by means of amendment
Acts. In light of the passing of the English Companies Act 1929 and its subsequent
amendments, the Lansdown Commission, officially referred to as the ‘Report of the
Companies Act Commission 1935 - 1936’ was appointed. Based in their recommendations,
the Companies Amendment Act No. 23 of 1939 was promulgated.95
Another important commission in the shaping of company law in South Africa was the
Millin Commission of 1948. This Commission was appointed following a report of the
Cohen Commission in England, which resulted in the English Companies Act 1948. The
Millin report resulted in the passing of the South Africa Companies Amendment Act No. 46
of 1952.96
Following their tradition of patterning their law from British developments, another
commission was appointed following the production of the British Jenkins Commission.
This South African Commission was led under the chairmanship of Van Wyk de Vries, with
the commission being rightly named the Van Wyk de Vries Commission. Some sweeping
changes were introduced by this commission’s report resulted in the Companies Act No. 61
93
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of 1973.97 One of the key changes included the introduction of an appointment of a
Standing Advisory Committee on Company Law by the Minister of Trade and Industry; with
the function of advising the minister on policy-making decision relative to company law.98
This 1973 legislation, though based on the amalgamation of English carbon-copy statutes
passed in South Africa, was hailed as ‘cutting the umbilical cord between South African and
English law’99.
Though South African law generally modelled English law, one of the most significant
departures was the adoption in 1984 of the Close Corporations Act, No. 69 of 1984. Though
inspired by an English policy paper, the United Kingdom never enacted legislation based on
this policy. Despite this, the South African government introduced the Close Corporations
Act ‘to provide a simple, inexpensive business entity offering limited liability for a single
person enterprise or one involving a small number of persons’.100
The present company legislation in South Africa is the Companies Act No 71 of 2008.
Prior to its enactment, a key report which has shaped modern company law in South Africa
was produced by the Department for Trade and Industry of South Africa, under the caption
‘South African Company Law for the 21st Century: Guidelines for Corporate Law Reform’
(hereinafter referred to as the South African Corporate Law Reform Report)101. The
desirability of this report was largely linked to the two key factors: first, the undeniable fact
that the last review which led to the preceding Companies Act has not been subjected to a
comprehensive review for over thirty years and therefore did not reflect the fundamental
changes that have taken place in South Africa and elsewhere. Second, the corporate failures
in South Africa (and further abroad) which demanded higher corporate standards. Further,
emphasis must be placed on ensuring that company law remains consistent with the
recently introduced (as compared with other Commonwealth jurisdictions) Constitution in
1996.102
4.1.2. New Zealand
Similar to many Commonwealth territories, the first New Zealand companies
legislation was modelled on the United Kingdom Joint Stock Companies Act of 1860. The
Companies Act provides for companies limited by guarantee as well as companies limited
by shares. Limitation by guarantee, which is appropriate for non-profit associations, is little
used in this country where such associations are normally registered under the
Incorporated Societies Act.103 The present legislation is Companies Act 1993.104
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4.2. Recent developments
4.2.1. South Africa
As a result of the South Africa Company Law Reform Report, this Act became law in
2009 but did not enter into force immediately as numerous errors were identified. This
resulted in a sixty-page amendment of the Act (Amendment Act No. 3 of 2010). The Act
subsequently entered into force as amended and became operational on May 1, 2011.
Of significant note must be the 2004 South Africa Company Law Reform Report, the
only comprehensive government report, which laid the groundwork for these sweeping
reforms. The purpose of the reform was ‘to review and modernise company law … based on
the need to bring [the] law in line with international trends and to reflect and accommodate
the changing environment for business, both in South Africa and globally’.105
With a corporate regime described as ‘highly formalistic [which makes] it burdensome
and costly to form and manage an enterprise … [whilst] creating artificial preferences for
certain structures’106, the Report proposed five objectives of a competitive company law
framework. First, to encourage entrepreneurship and enterprise diversity by simplifying
the formation of companies and reducing costs associated with the formalities of forming a
company and maintaining its existence, thereby contributing to the creation of employment
opportunities; second, to promote innovation and investment in South African markets and
companies by providing a predictable and effective regulatory environment and flexibility
in the formation and the management of companies; third, to promote the efficiency of
companies and their management; fourth, to encourage transparency and high standards of
corporate governance, recognising the broader social role of enterprises; fifth, to ensure
compatibility and harmonisation with best practice jurisdictions internationally.107
Of the many interesting issues raised in this report, one of those answered uniquely in
the South African context is the age-old question of company law: ‘in whose interest should
the corporation be run?’ Though this will be discussed further in the body of the paper, one
of the approaches discussed was the well-known enlightened shareholder value approach
which does not consider the interests of shareholders alone but rather requires the
‘directors to take account of the long as well as short term consequences of their actions
and spells out the need to take account of, for example, employee relationships, the local
community and the physical environment, in deciding how the interests of the shareholders
are most effectively advanced’.108 The unique South African experience reflects the
recognition that a company is a social as well as economic institution, and thus, the
company’s economic objectives should be constrained by non-economic (including social
and environmental) objectives. Thus, stakeholder interests, in addition to those of
shareholders, have independent value in certain instances.109 With this in focus, the report
quite rightly noted that the advancement of other non-economic interest (though
somewhat relevant under company law) should be better addressed other legislation as the
ambit of company law would be South African incorporated companies and would not
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impact overseas companies operating through a branch in South Africa, partnerships or
sole traders.
With the passing of the Act in 2008, many of the identified improvements of this new
wave of reform include the memorandum of incorporation which replaces the
memorandum and articles of association, adopts the enlightened shareholder model
(discussed further in Chapter 12), no par value shares but a solvency and liquidity test, the
new takeover regime, the business rescue regime, the stakeholders’ rights and remedies
including the class action and the derivative action, increased rights and remedies for
employees and trade unions, the Companies Tribunal and alternative dispute resolution,
the shifting of enforcement from a state agency to a Commission and Takeovers Regulation
Panel and finally a shifting from primarily criminal sanctions to a proper balance of
criminal, civil and administrative.
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Chapter 5

Development of Company Law in the Commonwealth Caribbean
____________________________________________________________________________________________________
This chapter is a brief summary of the history and development of company law in the
Commonwealth Caribbean and thus, does not intend to provide more than a historical
overview.

5.1. Antigua and Barbuda
The Leeward Islands Companies Act 1885 became operative on March 2, 1885 as the
Antigua and Barbuda Companies Act 1885. This was eventually repealed and replaced by
the Antigua and Barbuda Companies Act 1995.110 This Act remains in force but has been
amended in 2004 and 2009. Companies Regulations were passed in 1997 and subsequently
amended in 2007.
5.2. Barbados
Based on the English Companies Act 1908, the Barbados Companies Act 1910 was
enacted on November 22, 1910.111 This Act was amended a substantial number of times
and a Revision was produced in 2007112. This Revision was amended in 2011 and 2012.
Companies Regulations first produced in 1984 were subsequently amended in 2001 and
2002. This is now cited as Chapter 308 of the Laws of Barbados. Also, relevant to any
discourse on companies are the Takeover Bid Regulations 2002.
5.3. Belize
The Honduras Companies Act 1866 was the first company legislation to be enacted in
British Honduras (renamed Belize in 1973). It declared the law in England relating to
companies to be in force in the colony. The English Companies Act 1908 was adopted in the
territory on April 23, 1914, and was termed the British Honduras Companies Ordinance
1914. A number of amendments were made until the laws were revised in 2000.113 The
2000 Revised laws were amended in 2005, 2013 and 2014. This Act is now cited as Chapter
250 of the Laws of Belize.
5.4. British Virgin Islands
Though research on the historical context in which company law was developed in the
British Virgin Islands seemed futile, there are a number of key developments which should
be noted. The present legislation, British Virgin Islands (BVI) Business Companies Act (No
16 of 2004) replaced the BVI International Business Companies Act 1984. The goal of this
new legislation is to modernise the provisions, in particular, provisions relative to tax
110

Andrew Burgess, Commonwealth Caribbean Company Law (New York, Routledge, 2013) 5.
ibid 6.
112
The 2007 Revision included amendments in 1982, 1984, 1986, 1987, 1988, 1990, 1991, 1995,
1997, 2001, 2002, 2004 and 2007.
113
Burgess (n 116) 6.
111

35

related issues in this blooming offshore jurisdiction. This Act was amended in 2005, 2006
and 2012. Other pieces of statutory guidance support this Act: Companies Orders of 2006,
2007, 2009, 2013 and 2007; Regulations of 2012 and Companies Notices 2013 and 2015.
5.5. Cayman Islands
An even more disappointing and futile search relates to the history of company law in
the Cayman Islands. The present Act is the Companies Law Revision 2013.
5.6. Dominica
Having adopted the Leeward Islands Companies Act 1885, the Dominica Companies
Ordinance 1885, came into force on March 2 of that year. It mirrored the English
Companies Act 1862.114 It was repealed and replaced by the Dominica Companies Act 1994,
though it entered into force in 1995 by virtue of Companies (Commencement Date) Order
1995. It was amended in 1996 and regulations were passed in 1997 with an order115
passed in 1999 and subsequent amendments in 2002 and 2012.
5.7. Grenada
The Grenada Companies Ordinance 1880 mirrored the English Companies Act 1852. It
was replaced by the Grenada Companies Ordinance 1927 which also mirrored the English
legislation; that is, the English Companies Act 1927.116 It was then repealed and replaced by
the Grenada Companies Act 1994. This Act is now cited as Chapter 58A of the Laws of
Grenada. Regulations passed in 1995 were subsequently amended in 1997, 2009 and
2011.117 The Act was amended in 2013.
5.8. Guyana
British Guiana passed the Companies’ Clauses & Powers Consolidation Ordinance in
1846. This Act was limited and only covered companies which were authorised by ‘Special
Ordinance’. A revised Consolidation Ordinance was passed in 1877, and by virtue, of its
purpose appeared to apply only to public companies. The Companies (Consolidation)
Ordinance 1913 was passed into law in British Guiana on August 30, 1913. This resembled
the English Companies Act 1908. On independence in 1966, the territory was renamed
Guyana. It remained in force, with little amendments, until repealed and replaced by the
Guyana Companies Act 1991.118 This Act was amended in 1997 and Regulations were
passed in 1995 and 1998. Of considerable importance to a historical analysis of the
development of company law is the Companies Winding-up Rules 1995 and the Financial
Services Amendment Order 2007. This Act is now cited as Chapter 89:01 of the Laws of
Guyana.
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5.9. Jamaica
The Jamaica Companies Act 1864 was the first piece of legislation to discuss the
regulation of companies. Based on the English Act 1862, it remained substantially
unchanged119 until the introduction of the Companies (Amendment) Act 1965, which
introduced many of the amendments found in the English Companies Act 1948. This was
repealed and replaced by the Companies Act 2004.120 It introduced Company Rules in 2006
and amended the Act in 2013.
5.10. Montserrat
The Leeward Islands Companies Act 1885 was adopted by the Montserrat Legislative
Council, as the Montserrat Companies Act 1885, in the same year. Several minor
amendments to the Act were made prior to its repeal and replacement by the Montserrat
Companies Act 1998.121 This Act is now cited as Cap 11.12 of the Laws of Montserrat.
Regulations passed in 1999 were amended in 2003 and 2014.
5.11. Saint Christopher and Nevis
The St. Christopher, Nevis and Anguilla Companies Act was passed into law in 1885,
mirroring the provisions of the British Companies Act 1862. The 1855 Act, though
amended122, remained substantially intact until repealed and replaced by the St
Christopher/Nevis Companies Act 1996.123 This Act was amended in 1997, 1998, 1999,
2001, 2010 and 2011. Of note is also Companies (Re-domiciliation) Regulations 2001, a
range of orders124 and financial services provisions125.
5.12. Saint Lucia
The United Kingdom Companies Act 1908 was incorporated into the St. Lucia
Commercial Code as Title IV ‘Companies’. To incorporate some of the English 1948 Act
amendments into the Commercial Code, it was amended by virtue of Act 10 of 1975 (the
Commercial Code (Amendment) Act 1975).126 This was finally repealed and replaced by the
St Lucia Companies Act 1996. This Act was amended in 1997, 1998, twice in 1999, 2001
and 2006. Regulations were introduced in 1996; which were amended in 1997, 1999, 2001
and 2012. This Act is presently cited as Chapter 13:01 of the Laws of St. Lucia.
5.13. Saint Vincent and the Grenadines
Based on the English Companies Act 1862, The St. Vincent and the Grenadines
Companies Ordinance 1885 was the earliest companies legislation enacted in this territory.
Apart from amendments in 1943 and 1976, it remained the relevant law until it was
repealed and replaced by the St. Vincent and the Grenadines Companies Act 1994.127
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Companies Regulations passed in 1996 were amended in 1997, 1999, 2001 and 2012. This
Act is presently cited as Chapter 143 of the Laws of St. Vincent and the Grenadines.
5.14. Suriname
There is no accessible data on the history of company law in Suriname.
5.15. Trinidad and Tobago
The English Companies Act 1862 was adopted in Trinidad and Tobago with the passing
of the Trinidad and Tobago Companies Ordinance 1914. This Ordinance was repealed and
replaced by the 1950 Ordinance which was finally replaced and replaced by the Trinidad
and Tobago Companies Act 1995.128 This Act was amended in 1997, 1999, 2003, 2012 and
2013; with Regulations being introduced in 1997, 2007 and 2013. This Act is presently
cited as Chapter 81:01 of the Laws of Trinidad and Tobago.
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Chapter 6

The CSME and Company Law
____________________________________________________________________________________________________
This chapter discusses the relevance of the Revised Treaty of Basseterre and the Revised
Treaty of Chaguaramas in contextualising the discussion for the development of company
law and policy across the Commonwealth Caribbean. This chapter closes by raising the
skepticism usually present in the creation of a model law, whilst outlining the value of such
provisions in developing a regional company law model Act. It finally concludes by
considering the CARICOM Company Law Draft Model Act and Caribbean Law Institute
Model Act and the value added by their existence.
6.1. Introduction
This chapter investigates the initial movements to regional integration and their direct
and indirect impact on the development of company law. It starts with the advent of the
Revised Treaty of Basseterre, followed by the Treaty of Chaguaramas and finally the
regional company law model Act, CARICOM Draft Model Act and the Caribbean Law
Institute Model Act. It also investigates the process of developing a Model Law.
6.2. Revised Treaty of Basseterre129
Following the failure of the West Indies Federation in 1961, the Governments of the
Windward and Leeward Islands some five years later established an informal association
known as the West Indies Associated States (WISA) Council of Ministers. Two years later, in
1968, this Council set up the East Caribbean Common Market (ECCM). While the
membership of ECCM was the same as that of WISA, the two organisations acted as
separate entities with each having its own secretariat. The secretariat of the WISA Council
was located in Saint Lucia while the ECCM Secretariat was located in Antigua.
These two institutions resulted in the formation of the Organisation of Eastern
Caribbean States, known as the OECS. This was formalised by the signing of The Treaty of
Basseterre in Saint Christopher and Nevis on June 18, 1981. It was conceived primarily as
an instrument for foreign policy coordination and harmonisation. This treaty, which grew
out of a need by the then non-independent Eastern Caribbean Islands to establish an
agreement under which they could cooperate in external affairs representation after
independence, given their limited human and financial resources, was signed by Antigua
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and Barbuda, Dominica, Grenada, Montserrat, St. Christopher and Nevis, St. Lucia and St.
Vincent and the Grenadines. In November 1984, the British Virgin Islands became an
Associate Member followed by Anguilla in May 1995.
Identifying the history behind this integration, Dr. the Hon. Denzil Douglas, then Prime
Minister of St. Kitts and Nevis and Chairman of the OECS, noted ‘In 1962, the Caribbean
Experimental Ship, the S.S West Indies Federation, foundered on the rocks of apparently
irreconcilable differences, when the plug was pulled in Dr. Eric Williams now famous
mathematical aphorism, “one from ten leaves nothing!” Those who appeared better able
and equipped, swam each to the safety of their own independence, leaving the most
vulnerable of those on that ship, to face the turbulent waters that threatened to overwhelm
them. But they picked up the pieces of the wrecked ship, banded themselves together, and
fashioned their own survival craft, which they would use and continue to reshape, to take
them ever forward, notwithstanding what 5 they were to encounter on that journey. This
was the foundation of what we observing today. This was the genesis of the OECS.’130
Such a treaty was possible, in the words of Dr. The Hon. Ralph Gonsalves, Prime
Minister of St. Vincent and the Grenadines in a speech marking the 25th anniversary of the
Treaty, because the people ‘remained firm and resolute in their conviction that regionalism
held the seeds for socio-economic development, despite the disappointments of the failed
regional political experiments of the West Indies Federation and the Little Eight in the
1960s.’131
Article 3.1 of the Treaty states that the major purposes of the organisation shall be:
a.

to promote co-operation among the Member States and at the regional and
international levels having due regard to the Treaty establishing the Caribbean
Community and the Charter of the United Nations;
b. to promote unity and solidarity among the Member States and to defend their
sovereignty, territorial integrity and independence;
c. to assist the Member States in the realisation of their obligations and
responsibilities to the international community with due regard to the role of
international law as a standard of conduct in their relationship;
d. to seek to achieve the fullest possible harmonisation of foreign policy among the
Member States; to seek to adopt, as far as possible, common positions on
international issues and to establish and maintain wherever possible,
arrangements for joint overseas representation and/or common services;
e. to promote economic integration among the Member States through the provisions
of the Agreement Establishing the East Caribbean Common Market; and
f. to pursue the said purposes through its respective institutions by discussion of
questions of common concern and by agreement and common action.
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Further, Article 3(2) stated that member states endeavoured ‘to coordinate, harmonise
and pursue joint policies’. As is evident from the combined approaches of article 3, it was
highly desirable that there was such economic integration among the Member States
through the provision of the establishment of a common market and, by extension, an
economic union. One of the twenty-one wide-ranging areas of functional cooperation
related to law and order.
To create (successfully) a common market, it is critical that there are common rules
and institutions which create these noble desires. One of the areas which is particularly
critical in both ensuring domestic growth and the attraction of international business is the
company law framework of the jurisdiction. One of the foci of this economic union was the
free movement of labour, good and trade in services and capital. Though desirable
objectives if the company law framework varied across jurisdictions, this would have
prevented the desired harmonization, for though a business would be operating
theoretically without borders, it may have been met with more stringent company law
policies in another jurisdiction which would have acted as a deterrent to the free
movement agenda. Put quite simply, it would be chaotic had there been the presence of
different rules, goals and agenda for the governing of a single economic space.
Added to this, why is economic integration necessary? Economic integration is the
process of removing barriers to trade between national markets in goods, services and
factors of production (capital and labour) and thus, the creation of a single financial and
economic space. The theory of comparative advantage is the philosophical basis for
economic integration. The theory states that participating countries (in economic
integration) can mutually benefit from international trade due to an increase in total input
and a general increase in productivity. The goal is to increase competitiveness and total
output, among the countries involved so as to improve the welfare/quality of life of the
people.132
Twenty-five years later, it was decided that it was necessary to draft a new Treaty with
the view of facilitating the further deepening of the integration movement by providing for
a single economic space among the OECS Member States. At this juncture, Gonsalves also
noted ‘This sensitisation [to the new international trade environment] underscores how
critically important it is in the present hostile international trade environment for our small
and vulnerable countries to stick together and undertake even more initiatives aimed at
strengthening the integration process.’ This new treaty, he noted, ‘will set the stage, not
only for the adoption of common policies in areas critical to the continued economic and
social development in our region but - and this is important - for effective implementation
of all relevant decisions taken at the sub-regional level.’ Though recognising the value of the
Revised Treaty of Chaguaramas and the determination of the OECS, that these desirable
objectives underpinning these two institutions run parallel, the OECS treaty was useful in
the tackling and implementation of sub-regional policies. Finally, it should ‘lay the
foundation for a more beneficial adoption of common policies, enhanced economic
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diversification linked to greater international competitiveness, and an investor-friendly
environment.’
The above has given birth to the Revised Treaty of Basseterre Establishing the
Organisation of Eastern Caribbean States Economic Union and the Protocol of OECS
Economic Union. This was signed on June 18, 2010 – almost thirty years after the signing of
the Treaty of Basseterre. At the signing, Dr. The Hon. Denzil Douglas noted the importance
of strong regional policies in the face of a global financial crisis, the Stanford debacle which
rocked Antigua and Barbuda and the British American and CLICO failures. It should be
noted that all of these challenges in one way or another hinged on the company and
corporate law frameworks and the institutional machinery.133
One of the key policies under this new Treaty which will be further developed is the
establishment and/or operation of a common market. This common market and economic
union is intended to promote trade in goods and services including factor (capital and
labour) services, leading to increased competition between firms while improving on
efficiency regarding how resources are allocated and utilised and to promote trade and
competition between firms along with an efficient/profitable of resources (allocative
efficiency) and to create a policy framework for the best possible level of growth and
development in the economic space, respectively.134 As noted in relation to the then
Revised Treaty of Basseterre, it is critically important that there is a robust company law
framework to facilitate the growth and competition of domestic, regional and international
firms, with the view to the ultimate creation of a single economic space. This is one of the
bars against forum hopping where investors move from jurisdiction to jurisdiction in
search of more favourable legal framework. Further, if the rules across the jurisdictions are
identical or generally similar, the investor will be incentivised to establish a business in one
jurisdictions as there is growth potential to set up similar business across the region as a
differing legal framework would increase his operational costs and serve as a barrier to
further corporate growth and development.
The Preamble to the Protocol sheds significant light in the desired objectives under this
new Treaty. Of particular significance for the purposes of this Report is the resolve ‘to
ensure by common action the economic and social development of their countries [Member
States] by eliminating the barriers that divide them’ and ‘convinced that the establishment
of an Economic Union among the Member States of the Organisation will contribute to the
rapid growth of these States and to the ultimate creation of a viable economic community of
Caribbean countries’. Of particular note and relevance to domestic business is Article 27 on
the right of establishment and freedom of trade in services.
6.3. Revised Treaty of Chaguaramas
‘The Treaty of Chaguaramas, known as the Original Treaty, established the Caribbean
Community including the Caribbean Common Market. This was signed by Barbados,
Guyana, Jamaica and Trinidad and Tobago on July 4, 1973, in Chaguaramas, Trinidad and
Tobago. It came into effect on August 1,1973. The Caribbean Community and the Caribbean
Common Market replaced the Caribbean Free Trade Association which ceased to exist on
May 1, 1974.
133
134

(n 136) 7
(n 138) 15

42

‘The Treaty of Chaguaramas was juridical hybrid consisting of the Caribbean
Community as a separate legal entity from the Common Market which had its own discrete
legal personality. Indeed, the legal separation of these two institutions was emphasised by
the elaboration of two discrete legal instruments: the Treaty establishing the Caribbean
Community and the Agreement establishing the Common Market (which was later annexed
to the Treaty and designated the Common Market Annex). This institutional arrangement
facilitated States joining the Community without being parties to the Common Market
regime. Because of this juridically separate identity of the regional common market, it was
possible for the Bahamas to become a member of the Community in 1983 without joining
the Common Market.’135
The Revised Treaty of Chaguaramas, establishing the Caribbean Single Market and
Economy, was signed on July 5, 2001 and entered into force on February 2, 2002. Relevant
to the reform efforts in company law are three key articles highlighted below.
Article 32 of the Revised Treaty notes that ‘[T]he Community Council may, with the
approval of the Conference and upon the recommendation of COTED or COFAP, as the case
may be, enlarge the body of rights provided in paragraph 3 of this Article. The competent
Organ shall establish basic criteria for Member States in order to safeguard against
manipulation or abuse of such rights so as to gain an unfair advantage against other
Member States, for example, in the areas of nationality criteria and in the operation of
companies.’
Article 44 of the Revised Treaty raises measures needed to facilitate establishment,
provision of services and movement of capital which includes the harmonised legal and
administrative requirements for the operation of partnerships, companies, or other
entities.
Article 74 raises issues on the legal infrastructure noting that ‘[T]he Member States
shall harmonise their laws and administrative practices in respect of, inter alia: (a)
companies or other legal entities …’.
The policies raised under these three articles are consistent with those raised in this
reform document. The importance of regional integration through harmonisation of a
sound, forward-thinking, efficient, predictable and fair structure which safeguards the
rights it provides to reduce the likelihood of one Member State gaining an unfair
competitive advantage cannot be understated and is a constant theme raised in this Report.
6.4. Developing a Model Law for Company Law
‘A model law has been defined as typically a detailed set of provisions embodying the
international, regional or sub-regional standards on a particular subject, developed for the
purpose of facilitating the adoption of national legislation. Thus, unlike treaties, which are
binding once ratifies and impose obligations on States and Parties, a model law is a nonbinding document crafted specifically as a tool to guide law makers ...’136
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The development of any model law is often met with some opposition or skepticism.
Some support for this proposition may be gathered from the early 2000’s where a model
company law was proposed for Europe. This was recorded in the European Company Law
Report: ‘[T]here was more hesitation with respect to the model law. Respondents
commented that due to the considerable differences in legal technique and substantive law,
the development of model laws which could be applicable … although conceptually
interesting, would be difficult.’137 However, this report quite rightly noted that the ‘model
approach may offer an alternative through which an informal and organic convergence of
the national regulations … may be achieved.’138 This may be equally applicable to the
Commonwealth Caribbean.
Among the plethora of reasons for the adoption of a model law approach, this report
discusses three motivating factors for the introduction of model laws. First, a model law
ensures a measure of consistency among the provisions on a specified area of law in the
relevant countries where the law is adopted. To ensure this consistency, states are often
urged to flag issues in the consultative process but to resist any movements to significantly
amend the model law provisions whilst adopting them.
Second, model laws are particularly useful for purposes of efficiency as they reduce the
wastage of resources had each state been required to conduct the relevant research into the
comprehensive provisions produced therein, where a state is cognisant of its weak and outdated legal construct. The extensive research prior to the introduction of a model law also
ensures all key issues have been addressed and that the adopted law is now reflective of the
best practice in that area of the law, taking into account local norms and regional and
international developments.
Third, from the Commonwealth Caribbean perspective, the concept of a borderless
Caribbean community which facilitates trade and free movement, among other desirable
goals, demands the introduction of a tool for the harmonisation of laws. Such convergence
movements ensure the reduction of forum shopping139 across the region and serve to ease
regional businesses, who are now cognisant of the legal parameters in a neighbouring
jurisdiction. Where harmonisation is achieved by virtue of the model laws, it increases
certainty both for domestic and regional investors and companies. Further, a direct positive
effect will be a reduction in costs involved in adjudicating matters before the courts, as
presumably all other things equal, judicial precedent, practice and commentary in regional
jurisdictions will be equally applicable in the home jurisdiction.
Against these sound articulations is the core argument against model laws. It has oft
been argued that model laws do not take into account the historical, political and socioeconomic differences entrenched in varying legal systems. Though this argument may hold
some weight in some cases, it does not bode well in this case as this proposal takes into
account these differences, as far as possible as convergence allows whilst upholding the
desirability of harmonised laws. This intended gain may, however, be lost where a state
within its own sovereignty rejects the extensive research, planning and production of a
model law, opting to either retain its existing law or to refuse to substantially adopt its
137
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provisions. Of the two prior stated evils, some (minor) gain may be recorded in the latter
case.
It should be emphasised that the purpose of this report is the preparation of a
comprehensive, clear and critical analysis to serve as the foundational layer for the drafting
of a regional company law bill; and it has thus been written with a view to adding to the
informed research on regional company legislation at the time of writing.
6.5. CARICOM Draft Model Act and the Caribbean Law Institute Model Law
The concept of a model law, particularly in the area of Company Law, is not foreign to
the Commonwealth Caribbean. Quite interestingly, which serves as a beacon of hope,
Burgess notes that the most recent model law (the Caribbean Law Institute Model Law)
was the impetus for change which is significantly recorded in the passing of much of the
companies legislation across the Commonwealth Caribbean. Unable to source a copy for the
purposes of this Report, this section heavily relies on the work of Mangal on the Report on
the Harmonisation of Company Law.140
The first steps in the creation of a model law was the decision to launch a project for
the harmonisation of Company Law at the 1971 Meeting of the Council of Ministers of the
Caribbean Free Trade Association (CARIFTA). This project was continued under the
Caribbean Community (CARICOM) when this institution came into existence in 1973. In
consultation with the Working Party appointed in 1971, Mr. W. J. Menary prepared draft
model legislation. In its report, the Working Party supported the adoption of a harmonised
approach to the enactment of companies’ legislation within the Region and regarded that
this should form the basis of the model legislation. Subsequent to the publication of this
book in 1995, many other territories have adopted this model as the base for their
companies’ legislation, though all of the recommendations were not adopted.141This is
reflected throughout this report.
The main recommendations contained in the CARICOM Report are:
a. The introduction of “proprietary companies” instead of private companies
b. The introduction of “one man” membership
c. There should be a single constituent document to be called “the articles of
association” instead of a memorandum and articles of association. This document is
to contain the essential information of the company
d. The company should be enabled to adopt pre-incorporation contracts made on its
behalf within a reasonable time after it comes into existence.
e. The company should have the capacity of a natural person. Limits can be imposed
in the articles of incorporation, if necessary.
f. The ultra vires and constructive notice doctrines should be abolished.
g. Substitution of a system of no par value for nominal or par value shares.
h. All shares are to be issued fully paid up and all equity shares should have voting
rights.
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i.
j.
k.
l.
m.
n.
o.
p.
q.
r.
s.

Fuller rules for the maintenance of equity or capital but with provisions for
permitted reductions. In relation to the reduction of capital there should be no
requirement for confirmation by the court.
Disclosure of substantial shareholdings and transactions in that connection
Use of derivative action by a shareholder
Fuller protection against oppression of minorities and improper variation of class
rights
Controls upon insider trading
Disqualification of directorships
Qualification of directors’ shareholding
Format of balance sheets and profit and loss accounts
Control of take-over bids
Inspection and investigation into company affairs
Regional enforcement of winding-up orders

Following this, according to Burgess, was the Barbados Act which was updated in the
early 1990s by the Caribbean Law Institute and presented to the region as the Caribbean
Law Institute Model Act.142He also notes that most territories in the Commonwealth
Caribbean have recently enacted legislation based on this Act, which is remarkably similar
in form and substance to the Barbados Act.143 These include the Anguilla Companies Act
1994, the Dominica Companies Act 1994, the Guyana Companies Act 1991, the Grenada
Companies Act 1994, the Montserrat Companies Act 1998, the Saint Lucia Companies 1996,
Saint Vincent and the Grenadines 1994 and the Trinidad and Tobago Companies 1995.
Other Acts which have not followed this model are the Bahamian, Jamaican, Belizean and
Saint Christopher and Nevis.
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Chapter 7

An Overview of Company Law in the Commonwealth Caribbean: Main Provisions
of Commonwealth Caribbean Company Law
____________________________________________________________________________________________________
This chapter is a brief overview of the main provisions which are generally common to the
legislative frameworks in the Commonwealth Caribbean jurisdictions. This ranges from
pre-incorporation contracts (where the law addresses issues of contracts entered before
the formal existence of the company), to the formation and management of the company, to
the protection of investors and creditors, to issues of transparency and accountability in
accessing data required to make key decisions to, finally, the dissolution of the company.
Borrowing from both the English and Canadian company law frameworks, there are
some distinct elements which are generally common to all of the Commonwealth Caribbean
jurisdictions considered in this Report. Throughout this Report, the relevance of all of these
provisions is emphasised; however, some of the approaches may be tightened.
It may be said that there are ten key ‘areas under consideration’ within Commonwealth
Caribbean Acts, though varying approaches may be taken across different jurisdictions. It
should be clearly noted at this juncture, that Part II (Chapters 9 – 30) below discusses these
provisions critically adding the significant detail required for a proper analysis of these
provisions, noting the nuances across jurisdictions. These areas under consideration are
pre-incorporation contracts, formation of company, management of the company,
shareholder, investor and creditor protection, issues of accessibility of information and
transparency of information and processes, winding up and general administration
provisions.
1. Pre-incorporation contracts
This section usually opens with a presumption that any person who enters into a
contract on behalf of the company before it is formed is personally bound unless that
contract is adopted. It lays out the methods by which a company can formally adopt the
contract. Whether or not the company adopts such a contract, a party to the contract may
apply to the court for the apportioning of liability.
2. Formation of the company
Though a distinction remains between the memorandum and articles and the articles
only approach, this section discusses the manner in which a company may become a
separate legal personality, thereby separate and distinct from its incorporators. It traces
issues of formalities, effective date on which the company becomes a separate legal person
and issues relative to name changes.
3. Management of company
Having accepted that the power of the company lies in the hands of the shareholders
and such power to run the company is given to the board of directors by virtue of the
articles, such provisions raise the directors’ duty to manage the company, the manner by
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which a director may be appointed, removed or disqualified. Quite importantly, the duties
of directors arise under this section. Further, the power to dissent, the right and court
approval of indemnity, declaration of self-interested contracts or transactions including a
very broad provision in very few jurisdictions on director remuneration are also raised
here.
4. Protection of shareholders
The power of shareholders to direct the company is discussed within this section – this
includes the power to call meetings and provisions on take-over bids. Further, the ability to
appoint a proxy permits shareholders the opportunity of having a representative/agent at
company meetings without need of their physical presence.
5. Protection of investors
Prospective shareholders are protected by the inclusion of extensive provisions on the
prospectus.
6. Protection of creditors
Apart from the in-built checks and balances within the company-creditor relationship
(which includes contractually imposed disclosure requirements), the registration of
charges is one of the foremost forms of protection given to creditors. Further, the ability to
appoint a receiver or receiver-manager is additional essential weaponry.
7. Disclosure, Accountability, Accessibility and Transparency
Within this section, the fundamental objective is the accessibility of information and
transparency of the corporate affairs through publication, whether through direct
publication to the shareholders or ‘indirect’ disclosure to the Registrar of Companies or
other appropriate, appointed body or person.
8. Insolvency and Winding up
The procedures available to a company who is being wound up on the basis that it is
insolvent (loosely speaking its liabilities exceeds its assets) are discussed in this section.
Where Bankruptcy legislation has been passed in the relevant jurisdiction, reference is
usually made to the adaptation of the provisions of that Act in such cases.
9. Winding up (outside of insolvency)
Where the liquidation is for any other reason than insolvency, this section raises the
company’s right to dissolve (and the relevant procedures to be followed) whilst noting the
role of the Registrar is such proceedings. Quite importantly, modern pieces of legislation
raise the duties and powers of liquidators.
10. General administration provisions
The general administration provisions in modern Acts usually raise five key themes:
the functions of the Registrar, the manner in which companies can be investigated, offences
and penalties under the Act, the construction and interpretation of the Act and any
incidental and consequential matters including the repeal of the former Act. [It should be
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noted that provisions for companies incorporated under the former Act are usually
provided for under a consideration of other registered companies.]
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Chapter 8

A Bird’s Eye View from the World Bank: Doing Business 2015 (in the
Commonwealth Caribbean)
____________________________________________________________________________________________________
This section discusses the findings of the 2015 World Bank annual study, this year entitled
‘Going Beyond Efficiency’, which investigates and measures business efficiency in 189
jurisdictions. Though opening with a general context of the study, the discussion in this
chapter will be generally limited to the assessment of the Commonwealth Caribbean
jurisdictions analysed in this report; namely, Antigua and Barbuda, Barbados, Belize,
Dominica, Grenada, Guyana, Jamaica, Saint Lucia, Saint Christopher and Nevis, Saint Vincent
and the Grenadines, Suriname and Trinidad and Tobago. The statistics as an indicator of the
development of the relevant regime are briefly noted below. The primary discussion, and
relevance with a view to reform, may be found in the final reform chapter of this Report,
Chapter 28.
8.1 Context
Every year, the World Bank publishes a Doing Business Framework. The 2015 series,
entitled ‘Going Beyond Efficiency’ is the 12th in a series of annual reports that investigates
the regulations that enhance business activity and those that constrain it. It presents
quantitative indicators on business regulations that can be compared across 189 economies
– from Afghanistan to Zimbabwe.144 It measures regulations affecting 11 areas of the life of
a business. Of significance to this report are two components of the report: starting a
business, and protecting minority investors.145The value of this data in identifying reform
themes is noted across the Report and more significantly in Chapter 28.
Relative to the ease of doing business, Singapore, New Zealand, Hong King (China),
Denmark and Republic of Korea ranked in the top five overall based on ease of business.
United States held the 7th position, the United Kingdom followed them in 8th with Canada
shortly behind in 16th. These reasonably good ratings stand in stark contrast to the
Caribbean provisions and approaches, which are arguably, in part, modelled on these
jurisdictions. The highest ranking Caribbean country is Jamaica at 58th, followed by
Trinidad and Tobago at 79th, Antigua and Barbuda 89th, The Bahamas 97th, St Lucia 100th, St
Vincent and the Grenadines at 103rd, Barbados at 106th, Belize at 118th, St Christopher and
Nevis at 121st, Guyana at 123rd and Grenada at 126th.
Of note, Jamaica was credited as one of the economies across the world that, over the
last five years, showed significant improvement as a result of 231 reforms; these include
simplified registration and the establishment of a credit bureau or registry [Creditinfo
Jamaica and CRIF-NM Credit Assure Limited, having received business licenses in 2012,
began operations in 2013.]
144

<http://www.doingbusiness.org/~/media/GIAWB/Doing%20Business/Documents/AnnualReports/English/DB15-Full-Report.pdf> last accessed November 13, 2015
145
Other areas of reference include dealing with construction permits, getting electricity, registering
property, getting credit, paying taxes, trading across borders (heavy focus on customs regulations) and
enforcing contracts.
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8.2 Starting a Business
It should be noted that apart from Belize (BZD 2 ≈ USD 1)146 and Suriname (SRD 100
≈ USD 30), the paid-in minimum capital is 0 while the start-up capital for all the
jurisdictions tabled below is 10 times GNI per capita.
Jurisdiction

Overall rank in
category*
(Maximum
189)
102

Procedures
required**

Time***

Costs ***
tc = % of total cost

2/8

13 / 21

94

3/8

12/18

Belize

148

2/9

3/43

Dominica

63

2/5

2 / 12

XCD 3255 ≈ USD 1205
tc: 90%
BBD 780 ≈ USD 390
tc: 33%
BZD 585 ≈ USD 291
tc: undetermined
includes variable cost147
XCD 775 ≈ USD 287
tc: 27%

Grenada

80

3/6

10 / 15

XCD 3710 ≈ USD 1374
tc: 98%

Guyana

99

2/8

9 / 19

GYD 73,975 ≈ USD 358
tc: 81%

Jamaica****

20

2/2

15 / 15

JMD 24,500 ≈ USD 207
tc: 100%

St. Lucia

72

1/5

6/15

XCD 850 ≈ USD 315
tc: 25%

St. Christopher
and Nevis

87

2/7

4 / 19

XCD 324 ≈ USD 120
tc: 10%

St. Vincent and
the Grenadines
Suriname *****

80

3/7

5 / 10

181

3 / 13

3 / 84

Trinidad and
Tobago ******

71

2/7

5 / 11.5

XCD 1,125 ≈ USD 417
tc: 39%
SRD 200 ≈ USD 61
tc: 8%
TTD 585 ≈ USD 92
tc: 84%

Antigua
Barbuda
Barbados

and

Table: Starting a Business (World Bank)148
146

All conversions accurate as at September 21, 2015 http://www.xe.com/currencyconverter/
The variable cost is 25% of the annual rental value of the premises to be paid to the City Council.
148
http://www.doingbusiness.org/reports/global-reports/doing-business-2015<last accessed September
21, 2015> The comparators on this ground include (i) Procedures to legally start and operate a
company (number): Preregistration (for example, name verification or reservation, notarization),
Registration in the economy’s largest business city and Post registration (for example, social security
registration, company seal); (ii) Time required to complete each procedure (calendar days): Does not
147
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* The regional average (Caribbean and Latin America) for starting a business is 107
** This only refers to issues regulated by/assigned to the Corporate Registry or equivalent
office
*** The time/cost is re-calculated to reflect relevant procedures; as it relates to time only, it
is recorded out of the total time to complete.
****Jamaica is reported as having made business easier in the 2014 review by enabling the
Companies Office of Jamaica to stamp the new company’s article of incorporation at
registration; while the 2015 review notes it consolidation of forms, but it is regarded as
having made it more time-consuming as a result if delays in the implementation of the
electronic interface with different agencies.
***** Suriname has been lauded for a reduction in the time required to obtain the
president’s approval for the registration of a new company (2014 review) and the
introduction of an online system for obtaining trade licences.
****** Trinidad and Tobago has been lauded for the merge of the statutory declaration of
compliance into the standard articles of incorporation form (2014 review) and the
introduction of online systems for employer registration and tax registration (2015
review).
8.3 Protection of minority investors
Jurisdiction
*

Overall
rank
in
category

Extent of
disclosure
index

Extent
of

(Maximum
189)

(0 – 10)

(0 – 10)

(0 –
10)

Extent
of
shareholder
rights
index
(0
–
10.5)

35

4

8

8

8

5

4.5

177
169
87

2
3
4

1
4
8

7
6
8

4.5
6
6

1.5
0
6

2.5
2.5
0

director

liability
index

Ease of
shareholder
suits
index
149

Antigua
and
Barbuda
Barbados
Belize
Dominica

Strength
of
governance
structure

(0
10.5)

–

Extent of
corporate

transparency
index
(0 – 9)

include time spent gathering information, each procedure starts on a separate day (2 procedures
cannot start on the same day), procedures that can be fully completed online are recorded as ½ day,
procedure completed once final document is received and no prior contact with officials; (iii) Cost
required to complete each procedure (% of income per capita): official costs only, no bribes, no
professional fees unless services required by law and (iv) Paid-in minimum capital (% of income per
capita): deposited in a bank or with a notary before registration (or within 3 months).
149

This index related to the access of internal corporate documents. It should be noted that this data
should be analyzed by reference to the Country Economy Profile. It should also be noted that the
higher the score, the stronger the protection.
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Grenada
Guyana
Jamaica
St. Lucia
St.

141
135
71
141
87

4
5
4
4
4

8
5
8
8
8

8
6
5
8
8

4.5
6
5
3
4

0
3
6
1.5
4.5

1.5
1.5
7
1.5
2.5

71

4

8

8

4.5

5

4.5

171
62

1
4

0
9

6
8

7.5
7.5

3
6

3
0

Christopher

and Nevis
St. Vincent
and
the
Grenadines
Suriname
Trinidad
and Tobago

Table: protecting minority investors150

150

This was measured by reference to 9 grounds (six of which are tabulated above): (i) Extent of
disclosure index (0–10): Review and approval requirements for related-party transactions; Disclosure
requirements for related-party transactions; (ii) Extent of director liability index (0–10): Ability of
minority shareholders to sue and hold interested directors liable for prejudicial related-party
transactions; Available legal remedies (damages, disgorgement of profits, fines, imprisonment,
rescission of the transaction); (iii) Ease of shareholder suits index (0–10): Access to internal corporate
documents; Evidence obtainable during trial and allocation of legal expenses; (iv) Extent of conflict
of interest regulation index (0–10): Sum of the extent of disclosure, extent of director liability and
ease of shareholder indices, divided by 3; (v) Extent of shareholder rights index (0-10.5)
Shareholders’ rights and role in major corporate decisions; (vi) Strength of governance structure index
(0- 10.5): Governance safeguards protecting shareholders from undue board control and
entrenchment; (vii) Extent of corporate transparency index (0-9): Corporate transparency on
ownership stakes, compensation, audits and financial prospects; (viii) Extent of shareholder
governance index (0–10): Sum of the extent of shareholders rights, strength of governance structure
and extent of corporate transparency indices, divided by 3; (ix) Strength of investor protection index
(0–10): Simple average of the extent of conflict of interest regulation and extent of shareholder
governance indices.
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Section I
Formation and Operation of Companies
Overview of Section I
Within Section I is detailed comparative legislative analysis of the approach to the issues
raised within 14 territories of the Commonwealth Caribbean: Antigua and Barbuda,
Barbados, Belize, British Virgin Islands, Cayman Islands, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Lucia, Saint Christopher and Nevis, Saint Vincent and the Grenadines, and
Trinidad and Tobago.
The issues discussed range from the managerial side of the company (director’s
appointment, duties, termination, powers and rights, among other things) to the ownership
side of the company (shareholders). It raises the key conversation on the incorporation of the
company, its capacity and powers, its records and any fundamental company changes. At the
end of each issue, there is a recommended provision with specific details of which jurisdiction’s
provisions are in need of reform.
All of the recommendations herein listed are summarised in Chapter 27, where they are
cross-referenced back to the relevant chapter in Section I.
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Chapter 9

Pre-incorporation Contracts
____________________________________________________________________________________________________
Having accepted the fundamental premises that a company cannot be bound by a contract
that was concluded prior to its existence, this section explores the important area of preincorporation contracts. This exploration raises the manner in which a company may be
bound by such a contract, thereby releasing the incorporator(s) from any liability under the
contract.
Pre-incorporation contracts permit a company that is not yet in existence to be bound
by a contract where certain conditions are met. Prior to incorporation, the company has no
legal existence and thus someone must be permitted to take the preparatory steps for
formation.
In defining the nature and duties of a promoter, Cockburn CJ in Twycross v Grant151
noted: ‘A promoter, I apprehend, is one who undertakes to form a company with reference
to a given project and to set it going and who takes the necessary steps to accomplish that
purpose. That the defendants were promoters of the company from the beginning can
admit of no doubt. They framed the scheme; they not only provisionally framed the
company but were, in fact to the end its creators, they found the directors and qualified
them, they prepared the prospectus; they paid for printing and advertising and the
expenses incidental to bring the undertaking before the world. In all these respects, the
directors were passive; without saying that they were in a legal sense the agents of the
defendants, they were certainly their instruments.’
Given that a pre-incorporation contract cannot be ratified at common law152, it is
critically important that jurisdictions possess the necessary statutory framework which
permits their adoption. There are three (3) models of pre-incorporation contracts in the
Commonwealth Caribbean.
9.1. Model 1
The legislative provisions in the British Virgin Islands, the Cayman Islands and Saint
Christopher and Nevis clearly provide that where any person enters any written contract in
the name of or on behalf of a company before it is incorporated, that person is personally
bound by the contract and is entitled to the benefits of the contract except where the
contract specifically provides or where the company adopts the contract.153 The enabling
provision permits the company by any action or conduct to adopt the contract within the
period specified or where no period is identified, within a reasonable period of time. Where
such a written contract is adopted, the company is bound and is entitled to the benefits
under the contract as if it had entered into the contract when incorporated and had been a
party to it. Further, unless the provisions of the contract indicate otherwise, the party who
151

[1877] 2 CPD 469.
Kelner v Baxter LR 2 CP 174.
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British Virgin Islands, section 104; Cayman Islands, section 81(2) and (3); Saint Christopher and
Nevis, section 21.
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entered the contract who was personally liable is no longer bound, and therefore not
subject to the burdens or entitled to the benefits under the contract.
9.2 Model 2
There is an additional provision to the Model 1 found in Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines and Trinidad and Tobago.154 Whether the contract has been adopted by the
company, a party to the contract may apply to the court for an order which fixes the
obligations under the contract as joint or joint and several, or apportioning liability
between or among the company and a person who purported to act in the name of the
company or on its behalf. On such an application, the court may make any order as it thinks
fit.
9.3 Model 3
Though embracing all the elements under Model 1 and 2, the model found in section 29
in Jamaica is unique in two respects. First, it does not limit the form to that of a written
contract (as is the case under Models 1 and 2); and therefore permits the adoption of oral
contracts. Second, it does not limit the company to the adoption of a contract only but also
permits the adoption of agreements. An agreement is merely an offer that has been
accepted.155 An agreement is only one of the elements required to create a binding contract.
The other elements include consideration, intention to create legal relations, certainty and
privity.156
Given that the adoption of the contract/agreement is within the company’s purview,
enabling company law legislation (that which is desirable for the creation of a twenty-first
century modern company law statute) should permit the company, if desired, to adopt an
oral contract as well. Generally, the challenges with oral contracts/agreements are the
evidential burden; however, given that company’s authority to adopt or reject, where the
nature of the oral contract/agreement is unclear, it is reject the contract. Further, a party
should not be penalised by his/her/the company’s failure to reduce their negotiations into
writing.157
If the definition of agreement as established above is accepted, it is undesirable that the
company should adopt a ‘contract’ (in theory, an agreement) which has not been supported
by consideration; or where one of the other essential elements are missing.
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Antigua and Barbuda, section 16; Barbados, section 16; Dominica, section 16; Grenada, section
16; Guyana, section 15; Montserrat, section 16; Saint Lucia, section 16; Saint Vincent and the
Grenadines, section 16; and Trinidad and Tobago, section 20.
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Lana Ashby, Simplifying Contract Law: Cases and Materials for the Commonwealth Caribbean
(2014) 26.
156
On this and its application generally and/or its application to the Commonwealth Caribbean more
specifically, see Simplifying Contract Law: Cases and Materials for the Commonwealth Caribbean:
Chapters 3 – 8.
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Ashby (n 161) 18 – 21: refer here for further detail on the value and enforceability of contracts.
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9.4 Best practice and recommendation
Given the above, it is recommended that the statutes in Antigua and Barbuda, Barbados,
the British Virgin Islands, the Cayman Islands, Dominica, Grenada, Guyana, Montserrat,
Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago that the provision be amended to reflect the reality of the entry into oral
contracts prior to the incorporation of the company.
The recommendation is as follows: the phrase ‘written’ should be substituted with ‘oral
and written’.
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Chapter

10

Formation of Companies
____________________________________________________________________________________________________

This Chapter discusses the key elements of corporate formation. It opens by clearly flagging
the prohibited associations under regional legislation. It then proceeds by making a
distinction between the contrasting regional approaches to incorporation: on the one hand,
there is a single procedure by the filing of articles of association. This may be contrasted
with the dual joint memorandum-articles of association approach. The required documents
and effective date on which the company becomes a separate legal person is also discussed.
Given the importance of the corporate name to its brand and identity, extensive provisions
on name change, reservation, revocation and foreign names conclude the chapter.

From the outset, it should be noted that there are generally two methods by which a
company may be formed within the Commonwealth Caribbean. As the ultimate objective
flowing from this report is the drafting of a Model Act to be enacted, after consultation, in
the Commonwealth Caribbean territories, for the purposes of harmonisation (benefits of
which are considered above), the author will seek to identify which method of formation is
preferable in view of the objectives and policies outlined in Chapter 1 of this Report.
As noted above, the usual method of incorporating companies is by registration with
the Registrar of Companies under the various Companies Acts in the regions.158 Mangal
notes that regional statutes provide for one of three methods of creation: (1) companies
limited by shares; (2) companies limited by guarantee and (3) unlimited companies. The
first type is one ‘in which the liability of a shareholder is limited to the amount unpaid, if
any, on his shares with the company’.159 Companies limited by guarantee are those ‘in
which the members agrees to contribute towards the winding-up of the company a certain
amount of money which is stated in the memorandum of association’.160 Finally, unlimited
companies are those where ‘shareholders are fully liable for the debts of the company’. 161
Though most companies within the region are companies limited by shares, a further
distinction is to be made between public and private companies.
10.1 Prohibited Associations
Some jurisdictions have adopted the approach of clearly delineating prohibited
associations – Burgess refers to this as involuntary association162 as the statute prohibits
any association, partnership, society, body or other group consisting of more than twenty
persons which has been formed for the purpose of carrying on any business or trade for
158

Though Mangal notes the other method by special Acts of Parliament with reference being made to
Building Societies Act and Friendly Societies Act
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Mangal (n 25) 21
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Burgess (n 116) 7 - 8
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gain from so acting unless it is formed under this Act or other enactment. This provision is
highly valuable as it serves as a buffer of protection to shareholders and investors of the
company as incorporation provides increased scrutiny that serves as a layer of protection
to reduce corporate decline. Though such role is attended to only in times of corporate
decline, incorporation creates immediate access of corporate records to members and
interested persons, thus, giving shareholders, in particular, an oversight responsibility in
corporate affairs. Such provisions are located in Antigua and Barbuda, Barbados, Belize,
Dominica, Guyana, Grenada, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and
Trinidad and Tobago.163 There is, however, a slight difference in approach. In all of the
territories, apart from Belize and Trinidad and Tobago, the relevant limitation is twenty
(20) persons; however, in the two aforementioned jurisdictions, the limitation is 10
persons.
10.1.1. Best practice and recommendation
Given the benefits to the inclusion of this provision, it is recommended that in British
Virgin Islands, Cayman Islands, Jamaica and Montserrat, the following provision be
inserted:
‘No association, partnership, society, body or other group consisting of more than 20
persons may be formed for the purpose of carrying on any trade or business for gain
unless it is incorporated under this Act or formed under some other enactment.’
Given that company law is not intended to be overly prescriptive, it is suggested that a
limitation of 20 persons is preferable to 10, as every group of 10 persons who may have
joined together for the purposes of some smaller collaborative effort should not be under
the oversight and scrutiny of company regulations; though if there is some empirical
evidence to show the value of the reduced number, a re-consideration of this provision may
be desirable at that point. This is one of the many circumstances in which company law
must ensure that whilst achieving desirable objectives, it does not become overly
prescriptive. In such cases, other legislative tools, such as a Small Business Act, may remedy
any deficiency.
For Belize and Trinidad and Tobago, for the purposes of consistency, it is suggested
that the limitation be increased to 20 persons, as opposed to 10.
10.2 Incorporation
The general provision164 on incorporation in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Vincent and the Grenadines, Saint Lucia or
Trinidad and Tobago permits the incorporation of a company by the signing and sending of
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Antigua and Barbuda, section 3; Barbados, section 3; Belize, section 3 (10 persons); Dominica,
section 3; Guyana, section 3; Grenada, section 3; Montserrat, section 3; Saint Christopher and Nevis,
section 4 (raises these classes of persons relevant to the memorandum of association); Saint Lucia,
section 3; Saint Vincent, section 3; Trinidad and Tobago, section 3
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Antigua and Barbuda, section 4; Barbados, section 4; Dominica, section 4; Grenada, section 4;
Guyana, section 4; Montserrat, section 3; Saint Lucia, section 3; Saint Vincent and the Grenadines,
section 3; Trinidad and Tobago, section 8.
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the articles of association to the Registrar. Following this, the name of every incorporator
shall be listed as a member of the company as soon as the company is incorporated.
The provision, however, prohibits some persons from forming or joining a company
under the Act. These include a person that is less than eighteen years (thus, a person who
has not reached the age of majority), a person of unsound mind so adjudged in that
jurisdiction (by a tribunal in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Vincent and the Grenadines; a registered medical practitioner in Saint
Lucia or the Mental Health Act in the case of Trinidad and Tobago) or elsewhere or a person
who holds the status of bankrupt.
Where such a declaration is submitted with the statutory declaration of an attorney-atlaw that to the best of his or her knowledge, the individual does not fall under those
prohibited from forming a company (listed directly above), the Registrar can accept this as
conclusive of the facts contained therein. The use of the word “if” indicates that this final
provision (attorney’s statutory declaration) is optional – such an approach is laudable as a
compulsory attorney’s statutory declaration is likely to increase costs and deter individuals
from incorporation.
Companies in some jurisdictions need not submit articles of association. Failure to do
this means that the model articles will apply unless specifically excluded. These are
normally adopted for private companies while public companies usually submit their own
articles.
In Jamaica, it simply states that one of more persons may form a company by signing
and sending articles to the Registrar and otherwise complying with the requirements of
registration.165 This provision also identified that a company may be formed as a company
limited by shares, a company limited by guarantee or an unlimited company166. Provision is
also made in Jamaica for reliance on a statutory declaration by an attorney-at-law.167
No comparable provision is present in Belize, the British Virgin Islands, the Cayman
Islands (as the provision relates to the memorandum of association), or Saint Christopher
and Nevis.
10.2.1 Best practice and recommendation
Given the move away from the memorandum of association where this increases the
administrative burden of the company without justification, it is hereby recommended that
in Belize, the British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis,
the following provision on incorporation of a company be inserted. [For further discussion
on the memorandum of association, see 10.3 below]
Such a provision should be equivalent, irrespective of the type or nature of the
company, though other regulations, where categorised as burdensome could be relaxed for
smaller corporations. This is further discussed in the reform recommendations in Chapter
34.
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Jamaica, section 3.
Registration for a limited company as an unlimited company is provided for under section 14 of
the Jamaica Companies Act. No further discussion of this provision is made under this report.
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Jamaica, section 13(2).
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‘(1) Subject to subsection (2), one or more persons may incorporate a company by
signing and sending articles of incorporation to the Registrar of Companies.
‘(2) No individual who
(a) is less than 18 years of age;
(b) is of unsound mind and has been so found by a tribunal in <relevant
jurisdiction> or elsewhere; or
(c) has the status of a bankrupt,
shall form or join in the formation of a company under this Act.
‘(3) If articles of incorporation submitted to the Registrar are accompanied with a
statutory declaration by an attorney-at-law that to the best of his knowledge and belief
no signatory to the articles is an individual described in subsection (2), the declaration
is, for the purposes of this Act, conclusive of the facts therein declared.’
10.3 Joint Memorandum & Articles of Association Approach
This section specifically discusses those jurisdictions which use the combined approach
of articles and a memorandum of association. For reasons of ease of incorporation
(efficiency and effectiveness), it has been suggested in this report that all jurisdictions
remove the joint memorandum-articles approach, in favour of articles only. It is also fitting
to note that such a recommendation was included in the CARICOM Model Law Report
(1971). At the time of writing, Mangal noted that all of the jurisdictions, except Barbados
and Guyana, have adopted the usual requirement; that in order to incorporate a company,
two main documents must be filed with the Registrar of Companies: these being the
Memorandum of Association and the Articles of Association; the former dealing with the
constitution and powers (the fundamental law of the company) and the latter dealing with
the internal rules of management of the company.168 As it noted above, many jurisdictions
have moved away from this approach. The only jurisdictions retaining this division are
Belize, British Virgin Islands, Cayman Islands and Saint Christopher and Nevis.169
In addition to the memorandum and articles, a public company with a share capital is
required to lodge the following with the Registrar of Companies: a signed consent to act as
director, a list of directors who have so consented and an undertaking by the directors to
take up the required qualification shares.
The memorandum of association must state the proposed name of the company, the
location of the registered office, the objects of the company, that the liability of the
members is limited, the nominal share capital of the company and its division into shares of
a fixed amount and the subscribers. Of particular importance is the objects clause of the
company and the ultra vires doctrine. The ultra vires doctrine states that the company is
only empowered to do such things within the four corners of its stated power; thus, any
action that a company takes which is not listed or reasonably included in its objects clause
168

Mangal (n 25) 24.
Saint Christopher and Nevis, section 5 (memorandum), 6 (articles), 7 (standard tables – will most
likely exclude); Cayman Islands, section 5 and onwards; British Virgin Islands, section 6 and
onwards; Belize, by virtue of sections 10 – 14 articles must only be filed with the memorandum where
the company is limited by guarantee or unlimited, memorandum: sections 4 – 8.
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would be regarded as an ultra vires use of power. Such an approach is very constrained and
is not in line with a modern company law framework. A similar approach was proposed
under the CARICOM Report which regarded such a provision as having outlived its
usefulness and could result in injustice on innocent third parties.
To combat this, Mangal notes that the usual practice is to set out several objects in the
objects clause, though the first one was usually interpreted as the main object or
substratum of the company, with the remainder being ancillary only. To avoid conflict with
the main objects rule, he noted that it was common practice to list a wide variety of objects
and conclude with a sub-clause called an “independent objects clause”. Thus, the failure of
the former does not affect the exercise of the latter.170 Such a provision raised difficult and
quite challenging discussions for the court on the issue of whether a transaction could be
said to be within the objects of the company or reasonably incidental to the carrying on of
the company’s business.
10.3.1 Best practice and recommendation
It is hereby recommended that the dual approach be deleted and replaced with the best
practice recommendation under 10.2.
10.4 Formalities required/Contents of the articles of association
Across the jurisdictions, there is a range of approaches to the formalities required to
incorporate a company. There are two models: first, in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, and Saint Vincent and the Grenadines,
there is a very light-touch approach about the information to be included in the articles of
association.171 These include the proposed name, classes and any maximum number of
shares that the company is authorised to issue, whether the right to transfer shares is
restricted (where this is applicable, this shall be noted on each share certificate issued in
respect of these shares), the number of directors, or subject to the relevant provision the
minimum and maximum number of director and. any restrictions on the business that the
company may carry on.
Though bearing the features above, the provision in Jamaica is quite extensive.172 It
requires that the articles shall be printed or typewritten or be in some legible form or other
form acceptable to the Registrar; be divided into paragraphs numbered consecutively; bear
the same stamp as if they were contained in a deed and be signed by each subscriber of the
articles in the presence of at least one witness who must attest the signature. Further, it
makes reference to the model provisions in Tables A, B, C and D of the First Schedule.
The second model is found in Trinidad and Tobago173, requires the proposed name,
whether the liability of its members is limited or unlimited and if the liability of its
members is limited whether it is limited by shares or by guarantee or by shares and
guarantee, whether it is a public company, its class of shares, if the transfer or ownership of
170
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the Grenadines, section 5.
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the shares is restricted, whether pre-emptive rights under section 38 with respect to the
issue of shares, whether the power of the directors to make amend or repeal the Bye-laws
is restricted, the number of directors or the maximum or minimum number of directors,
the number of intended employees, the main area of business activity, any restrictions on
the business that the company may carry on and whether it is a non-profit company.
Though there will be no recommendation for a change in Trinidad and Tobago’s
provision, it may be argued that this provision is overly prescriptive, and thus, moves away
from the ‘enabling’ form, which it is intended that company law should support.
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, or Saint Christopher and Nevis.
10.4.1 Best practice and recommendation
In line with the view that the Trinidadian approach is highly prescriptive and though
delineating much of the key information suitable for the formation of the business, the over
prescriptive nature of the provision is likely to serve as a deterrent to registration. The first
model is therefore preferable.
It is therefore recommended that in Belize, British Virgin Islands, Cayman Islands and
Saint Christopher and Nevis, the following provision be adopted:
(1) Articles of incorporation shall follow the prescribed form and set out, in respect of
the proposed company,
(a) its proposed name;
(b) the classes and any maximum number of shares that the company is authorised
to issue; and
(i) if there will be 2 or more classes of shares, the rights, privileges, restrictions
and
conditions
attaching
to
each
class
of
shares;
and
(ii) if a class of shares can be issued in series, the authority given to the
directors to fix the number of shares in, or to determine the designation of, and
the rights, privileges, restrictions and conditions attaching to, the shares of
each series;
(c) if the right to transfer shares of the company is to be restricted, a statement that
the right to transfer shares is restricted and the nature of those restrictions;
(d) the number of directors, or subject to paragraph (a) of section 71 the minimum
and maximum number of directors;
(e) any restrictions on the business that the company may carry on.
‘(2) The articles may set out any provisions permitted by this Act or by law permitted
to be set out in the by-laws of the company.
‘(3) Where the right to transfer any shares is restricted, a notification to that effect shall
be given on each share certificate issued in respect of those shares.’
10.5 Required votes
One of the more enabling provisions of the company law frameworks is found within
the section pertaining to formation and operation of companies. This provision, found in
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Antigua,174 permits the voting requirements of the company’s articles or by-laws to
override the voting requirements laid down by the Act. Thus, if the legislative provision
states that five votes are required to change the company’s name, the company may
override this by stating clearly in its articles, that no less than ten votes are required.175
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, Montserrat, or Jamaica.
10.5.1 Best practice and recommendation
Apart from its intrinsic value, such a provision, which places the power in the hand of
the shareholders, ought to be included in any company law framework. It is recommended
that the following provision be inserted in Belize, British Virgin Islands, Cayman Islands,
Montserrat and Jamaica:
‘(1) Subject to subsection (2), if the articles or any unanimous shareholder agreement
require a greater number of votes of directors or shareholders than that required by
this Act to effect any action, the provisions of the articles or of the unanimous
shareholder agreement shall prevail.
‘(2) The articles may not require a greater number of votes of shareholders to remove a
director than the number specified in the provision on the removal of directors.’
10.6 Documentation
At the time of incorporation, the following documents must be sent to the Registrar:
notice of directors (or statement of first directors and secretary, as referred to in Guyana),
notice of address and filed articles.176
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, or Montserrat.
10.6.1 Best practice and recommendation
The information contained in these key documents is critical for the Registrar’s
oversight role, where necessary. It is hereby recommended that a similar provision be
inserted in Belize, the British Virgin Islands, and the Cayman Islands:
‘An incorporator shall send to the Registrar with the articles of incorporation the
documents required by <equivalent provision on notice of the directors>, <equivalent
provision on notice of address> and <equivalent provision on filed articles>.’
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Antigua and Barbuda, section 6; Barbados, section 6; Dominica, section 6; Grenada, section 6;
Guyana, section 6; Montserrat, section 6; Saint Lucia, section 6, Saint Vincent and the Grenadines,
section 6; Trinidad and Tobago, section 10.
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Antigua and Barbuda, section 7; Barbados, section 7; Dominica, section 7; Grenada, section 7;
Guyana, section 7; Jamaica, section 3; Montserrat, section 7; Saint Lucia, section 7; Saint Christopher
and Nevis, section 8; Saint Vincent and the Grenadines, section 7; Trinidad and Tobago, section 11.
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10.7 Certificate of Incorporation
There is a duty imposed on the Registrar to register the company by the issue of a
certificate of incorporation in accordance with the relevant provision, which serves as
conclusive proof of the company named therein.177 This, therefore, removes any discretion
or arbitrariness of the Registrar, except to the extent that the incorporator(s) have not
complied with the statutory provision. This was affirmed in Reuss v. Bos.178
In Jamaica, there is a duty imposed on the Registrar to retain and receive the articles of
the company where they comply with the Act or alternatively to require that they be
amended to ensure such compliance. A similar provision may be found in Belize.179
Given the significance in ease with the single articles approach when compared with an
articles/memorandum approach, it should be noted that the remaining provisions
discussing the memorandum and articles approach are footnoted for reference purposes
but will not be further discussed.180
10.8 Effective date
The date on which the company comes into existence, thus, the date from which the
powers, rights and duties of the company as a whole and, of the directors individually and
collectively commence is the date shown on the certificate of incorporation.181 This serves
as a bar to any investigation into the validity of the certificate due to some irregularity on
the part of the incorporators or Registrar.
10.9 Corporate Name
This is one of the provisions in which there are diverse approaches across the
Commonwealth Caribbean.182 What may be termed the first approach to the corporate
name is evident in Antigua and Barbuda, Barbados, Dominica, Grenada, Montserrat, Saint
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Antigua and Barbuda, section 8; Barbados, section 8; Belize, section 17; British Virgin Islands,
section 7; Cayman Islands, section 27; Dominica, section 8; Grenada, section 8; Guyana, section 8;
Jamaica, section 13; Montserrat, section 8; Saint Christopher and Nevis, section 9; Saint Lucia,
section 8; Saint Vincent and the Grenadines, section 8; Trinidad and Tobago, section 12.
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Similar provision may be found in Belize, section 15.
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Saint Christopher and Nevis, section 10 (effect of memorandum and articles), 11 (alteration of
memorandum and articles), 12 (copies of memorandum and articles).
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Antigua and Barbuda, section 9; Barbados, section 9; Belize, section 16; British Virgin Islands,
section 7(2); Cayman Islands, section 27(2); Dominica, section 9 (subject to section 18(2) which
relates to the allotment of shares before the company commences business); Grenada, section 9;
Guyana, section 9; Jamaica, section 12(2); Montserrat, section 9; Saint Lucia, section 9, Saint Vincent
and the Grenadines, section 9; Trinidad and Tobago, section 13. A similar but not equivalent
provision is located in Jamaica: section 12(2).
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It should be noted that in addition to the provisions in the British Virgin Islands Business
Companies Act which discuss the issue of company names generally, additional legislative guidance
may be found in the British Virgin Islands Business Companies Regulations 2012.
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Lucia, and Saint Vincent and the Grenadines.183 This simply requires the inclusion of the
term ‘limited’ unless exempted by the Registrar.
The provision in Guyana and Montserrat is quite similar, though there is no power of
the Registrar to exempt from this provision.
Yet another approach is found in Trinidad and Tobago where it makes a distinction
between the abbreviation for limited and unlimited companies and gives the express power
to dispense with such terms where the company is a non-profit company.184 A similar
distinction between limited and unlimited and a more extensive approach to the
dispensation of such a name is found in the British Virgin Islands provision.185
Saint Christopher and Nevis generally adopts the ‘Antiguan et al-like’ approach but the
Registrar holds some discretion relative to the duty to register where it may be determined
that the name to be registered is in any way misleading or otherwise desirable.186 The
concept of ensuring that there is no deception in the registered name is echoed in the
Belizean provision.187 A similar approach is adopted in Jamaica where the Legislature seeks
to prevent any fraud or deceit on the public by the registration of certain names.188 As
noted in the Trinidadian provisions above, there is a similar power to dispense with the
term “limited” (though the categories in Jamaica are wider) where the company is formed
for the promotion of ‘commerce, art, science, religion, charity or any other useful object.189
Such a power is not absent in other jurisdictions; and in many cases is more widely
drafted.190
As opposed to mandating the inclusion of certain terms in the company’s registered
name, the Cayman Islands provision has adopted a negative approach. It prevents the
registration of companies where the name is calculated to deceive (similar to the provisions
above) and more importantly certain terms which would operate to deceive are prohibited
from inclusion in the proposed name.
10.9.1 Best practice and recommendation
As noted in the Dickerson report, the term ‘limited” was mandated as there was a
distinction between those companies where liability was limited and those were liability
were unlimited. As a result, the inclusion of the word ‘limited’ was an indication to the
public of the status of the company, and served as a red flag before proceedings with any
deals with the company.191Jurisdictions are free to adopt either the term “limited” or
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Antigua and Barbuda, section 10; Barbados, section 10; Dominica, section 10; Grenada, section
10; Montserrat, section 9; Saint Lucia, section 10, Saint Vincent and the Grenadines, section 10.
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Trinidad and Tobago, section 14.
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section 17).
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Jamaica, section 15(1).
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Jamaica, section 16.
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For example, see Antigua and Barbuda, section 516 and other comparable provisions.
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Dickerson report I, page 19 – 20, paragraph 57.
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“incorporated” whilst giving the Registrar power on the basis that the name is “calculated”
or “likely” to deceive.192
10.10 Reserved Name
Where a name is reserved for another company under the relevant provisions, no other
company may be registered with this name in the interim. This provision also prevents the
registration of names that are prohibited under the relevant Act.193 Further on in most of
the statutes, it is stated expressly that upon request and the payment of a prescribed fee,
the Registrar may reserve for ninety days a name for an intended company or for a
company that is about to change its name. Jamaica does not have the former provision but
only the latter as it relates to the request, fee and time period relevant to registration.194 It
should be noted that the Guyanese and Trinidadian provisions veer away from the 90 day
period, opting rather for a 12 month and 20 day period respectively.195
There is no comparable provision in Saint Christopher and Nevis, Belize or the Cayman
Islands.
10.10.1 Best practice and recommendation
It is highly desirable that a proposed company be able to manage its affairs by the early
reservation of a corporate name. It is, however, equally undesirable that a corporate name
be kept out of circulation for an extended period of time, such as twelve months in Guyana.
It is therefore proposed that the thirty-day period be adopted across the Commonwealth
Caribbean as it balances both the desirability for certainty in corporate affairs and the
undesirability of removing names from general circulation.
For Saint Christopher and Nevis, Belize and Cayman Islands, it is recommended that the
following provision be inserted:
‘A company must not be incorporated with or have a name
(a) that is prohibited or refused under sections <prohibited names – refusal of
articles – revival name>; or
(b) that is reserved for another company or intended company under <provision on
reservation of name>.
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On the distinction between calculated to deceive and likely to deceive: see Re F. P. Chappel Co.
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Antigua and Barbuda, sections 11 and 514; Barbados, sections 11 and 415; British Virgin Islands,
section 25; Dominica, sections 11 and 514; Grenada, sections 11 and 514; Guyana, sections 10 and
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‘The Registrar may, upon request and upon payment of the prescribed fee, reserve for
30 days a name for an intended company or for a company about to change its name.’
For Guyana and Trinidad and Tobago, it is recommended that the time period be
reduced and increased respectively to thirty days.
10.11 Name Change
The Registrar may direct a company, on application or where it has already come into
existence with a name that is reserved, prohibited or refused, to change its name in
accordance with the provision on fundamental company changes.196 Similar provisions are
located in Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis.197
10.11.1 Best practice and recommendation
As the approach to change of names is adequately covered across the jurisdictions
where the emphasis is on the change in name where it could result in some error or deceit,
no recommendation will be made.
10.12 Name Revocation
Where a company is directed by the Registrar to change its name and it has failed to do
so within 60 days from the service of the direction, the Registrar may revoke the name of
the company and assign to it a name until it has changed it according to the relevant
provisions.198 This has been provided for in Antigua and Barbuda, Barbados, the British
Virgin Islands, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.
No provision exists in Belize, the Cayman Islands, Jamaica, or Saint Christopher and
Nevis.
10.12.1 Best practice and recommendation
The grant of this specific power to the Registrar should be inserted in Belize, Cayman
Islands, Jamaica and Saint Christopher and Nevis:
‘Where a company has been directed under <change of name provision> to change its
name and has not, within 60 days from the service of the direction to that effect,
changed its name to a name that complies with this Act, the Registrar may revoke the
name of the company and assign to it a name; and, until changed in accordance with
<provision on fundamental company changes>, the name of the company is thereafter
the name so assigned.’
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Antigua and Barbuda, section 12; Barbados, section 12; Belize, section 9; Dominica, section 12;
Grenada, section 12; Guyana, section 11; Montserrat, section 12; Saint Lucia, section 12, Saint
Vincent and the Grenadines, section 12; Trinidad and Tobago, section 16.
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Belize, sections 21 – 23; British Virgin Islands, sections 21 – 23; Saint Christopher and Nevis,
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section 14, Saint Vincent and the Grenadines, section 14; Trinidad and Tobago, section 18.
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10.13 Assigned Name
Pursuant to the provision discussed under 10.12 above, the Registrar is empowered to
assign a name to the company in the interim. This ensures that the company can continue
its existence – such a name is intended to be temporary only and can be changed pursuant
to the provisions discussed under 10.11 above. This is provided for in Antigua and
Barbuda, Barbados, British Virgin Islands, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.199
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
10.13.1 Best practice and recommendation
In Belize, Cayman Islands, Jamaica and Saint Christopher and Nevis, it is hereby
recommended that the following provision be inserted:
‘(1) When a company has had its name revoked and a name assigned to it under
<provision on name revocation>, the Registrar must issue a certificate of amendment
showing the new name of the company and must forthwith give notice of the change in
the Gazette.
‘(2) Upon the issue of a certificate of amendment under subsection (1), the articles of
the company to which the certificate refers are amended accordingly on the date shown
in the certificate.
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Antigua and Barbuda, section 15; Barbados, section 15; British Virgin Islands, section 22(3);
Dominica, section 15; Grenada, section 15; Guyana, section 14; Montserrat, section 15; Saint Lucia,
section 15, Saint Vincent and the Grenadines, section 15; Trinidad and Tobago, section 19.
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Chapter 11

Corporate Capacity and Powers
____________________________________________________________________________________________________

This Chapter opens by examining the capacity and powers of a company; though there is a
limitation on the company’s power to the extent that it its exercise contravenes the articles
of association. It also discusses the statutory approaches to the rule in Turquand’s case.
Further, it discusses provisions that rid the law of an element of constructive notice of all
documents filed with the Registrar. It concludes by a brief consideration of the concept of
company seals, power of attorney and the treatment of contracts of a company.

11.1 Capacity and powers
The general approach to corporate capacity and powers as adopted in Antigua and
Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia and Saint Vincent
and the Grenadines is four-fold. First, a company is treated as having the capacity, and
subject to the Act, the rights, powers and privileges of an individual. Second, a company has
the capacity to carry on its business, conduct its affairs and exercise its powers outside the
jurisdiction to the extent that it is permitted by the Act. Third, it is not necessary for a byelaw to be passed to confer any particular power on a company or its directors. Fourth, this
section does not permit corporate activity which breaches any enactment or provision
relating to the carrying on of business or activity.200 In addition, to these provisions, the
statute in Trinidad and Tobago also includes a limitation on the power of a non-profit
company.201 This avoids infringing the doctrine of ultra vires which presupposes that a
company is only empowered to do such acts as are expressly or reasonably stated in the
company’s objects clause. The removal of the objects clause in favour of a wide-embracing
power (as limited by articles and director’s duties) is preferable for the execution of
corporate tasks.
As compared to the positive approach in the jurisdictions discussed above, a negative
approach is adopted in the Cayman Islands.202 It prevents any act of a company or a
disposition of real or personal property from being invalid by reason of the fact that the
company does not have that capacity or power to perform the act. Nonetheless, lack of
capacity may be asserted where proceedings are brought against a member or a director
against the company to prohibit the performance of any act, or the disposition of real or
personal property by or to the company and in proceedings by the company against the
incumbent or former directors of the company for loss or damage through their
unauthorised act.
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Antigua and Barbuda, section 17; Barbados, section 17; Dominica, section 17; Grenada, section
17; Guyana, section 16; Jamaica, section 4; Montserrat, section 17; Saint Lucia, section 17; Saint
Vincent and the Grenadines, section 17.
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Such an approach is expected in jurisdictions where the memorandum and articles of
incorporation of the company are still in effect as express powers are given to the company,
as compared to the wide powers given under jurisdictions adopting the positive approach.
Though a wide-ranging power is given under section 28(1) in the British Virgin Islands, this
is, however, subject to the company’s memorandum and articles.203 Though not identical, a
similar approach is adopted in Saint Christopher and Nevis.204
11.1.1. Best practice and recommendation
Having discussed the provisions found across the Commonwealth Caribbean and given
the move away from articles and memorandum to articles only, it is preferable to have an
approach where the company is given all rights, powers and privileges as adopted in what
are termed the ‘positive’ jurisdictions. Thus, the provisions in the British Virgin Islands, the
Cayman Islands, and Saint Christopher and Nevis should be amended to reflect this
desirable approach. It should be noted that an argument may be raised that such provisions
are adequate as the absence of a right of the company from the memorandum does not, by
that fact only, render the company’s act invalid.
Such a provision does not limit the shareholder’s power to clearly identify certain
powers or to remove express power from the company under the articles. Such an
understanding is affirmed under sub-section (4) of the proposed provision below.
Nonetheless, the desirability of the production of a model law and harmonised
provisions requires the adoption of a single, clear approach.
For the British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis, the
provision should be amended to reflect:
‘(1) A company has the capacity, and, subject to this Act, the rights, powers and
privileges of an individual.
‘(2) A company has the capacity to carry on its business, conduct its affairs and exercise
its powers in any jurisdiction outside <jurisdiction> to the extent that the laws of
<jurisdiction> and of that jurisdiction permit.
‘(3) It is not necessary for a by-law to be passed to confer any particular power on a
company or its directors.
‘(4) This section does not authorise any company to carry on any business or activity in
breach of:
(a) any enactment prohibiting or restricting the carrying on of the business or
activity; or
(b) any provision requiring any permission or license for the carrying on of the
business or activity.’

203
204

British Virgin Islands, section 28.
Saint Christopher and Nevis, section 18.
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11.2. Powers reduced
Though the above provision (discussed at 10.1) gives the company the capacity, rights,
powers and privileges of an individual, the provision on ‘reduced powers’ serves to limit
the company’s power to the extent that it does not act in a manner that contravenes its
articles. Two legislative approaches to the incorporation of such a provision may be found
across the Commonwealth Caribbean. Under the first model, the statute only states this
provision. Such approach may be found in Barbados, Guyana, Jamaica and Trinidad and
Tobago.205
Under the second approach, in addition to the above, the company is not permitted to
carry on any business until the allotment of shares. Such an approach can be found in
Antigua and Barbuda, Grenada, Montserrat, Saint Lucia and Saint Vincent and the
Grenadines.206 To add some ‘bite’ to this provision, the Dominican statute is modified to
include an offence for which the directors are jointly and severally liable where they enter a
contract on behalf of the company or incur any debt during the period in which the
company is in contravention with the sub-section on the allotment of shares.207
No provision is made in the Cayman Islands, the British Virgin Islands, or Saint
Christopher and Nevis.
11.2.1. Best practice and recommendation
Given the adoption of the ‘article’ model of incorporation, it is recommended that the
Cayman Islands, the British Virgin Islands, and Saint Christopher and Nevis insert the
following provision which serves to reduce the power of the company to exercise any of its
powers in a manner that is contrary to the articles:
‘(1) A company shall not carry on any business or exercise any power that it is
restricted by its articles from carrying on or exercising, nor shall a company exercise
any of its powers in a manner contrary to its articles.’
11.3 Validity of acts
Where a provision exists, the approach to the validity of acts is identical across the
Commonwealth Caribbean. For avoidance of doubt, it is stated that no act of the company
shall be regarded as invalid by reason only that it is contrary to the articles. Such provisions
may be found in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.208 A
similar but not identical provision may be found in the British Virgin Islands.209
There is no comparable provision in the Cayman Islands or Saint Christopher and
Nevis.
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Barbados, section 18; Guyana, section 17; Jamaica, section 5; Trinidad and Tobago, section 22.
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11.3.1. Best practice and recommendation
For the Cayman Islands and Saint Christopher and Nevis, it is hereby recommended
that a similar power which does not limit the validity of a company’s actions to its articles
be included in the above stated Acts. The recommendation is as follows:
‘For the avoidance of doubt, it is declared that no act of a company, including any
transfer of property to or by a company, is invalid by reason only that the act or
transfer is contrary to its articles.’
11.4. No disclaimer allowed
Where a provision exists, it prevents the disclaimer of an obligation on a range of
grounds210. Such a provision may be found in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago.211 There is a comparable, though not equivalent provision in the British Virgin
Islands.212
The common law doctrine of notice deems a person dealing with the company as
having knowledge of the contents of the company’s public documents filed with the
Registrar of Companies and their effect with regard to the transactions entered into with
the company. The nature of such a rule is unfair. The rule developed in Royal British Bank v
Turquand, known as the rule in Turquand’s case provides that an outsider is entitled to
assume that all matters of internal management have been complied with and there is
therefore no need for such a person to enquire into whether there is any irregularity. The
rule is as follows: ‘Where there are persons conducting the affairs of a company in a
manner which appears to be perfectly consonant with the Articles of Association, then
those dealing with them externally are not to be affected by any irregularities in the
internal management of the company.’
Mangal notes that the courts have formulated a number of exceptions to this rule: first,
the rule does not apply where the person seeking to rely on it knows that matters relating
to internal management have not been complied with. Second, the rule does not apply if the
document which is relied on, is a forgery. Third, the rule does not apply where a person
acting for a company exceeds his authority whether actual or apparent. Fourth, the rule
does not apply where the transaction is of an unusual nature and the outsider is put on
enquiry. Fifth, the rule does not apply to an insider who should have knowledge e.g. a
director or secretary of the company for a person is under a duty to inform himself. Sixth,
the rule does not apply where the company did nothing to hold out an agent as giving
authority in the particular transaction.213
No provision is made in the British Virgin Islands, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
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11.4.1. Best practice and recommendation
To prevent the disclaiming of an obligation of the company, which would affect the
rights, acquired by that individual and/or company, and quite importantly, the certainty
with which a company may conduct its affairs, it is recommended that a similar provision
be inserted in British Virgin Islands, Cayman Islands, Jamaica and Saint Christopher and
Nevis. Such is discussed in the Dickerson report214, and modelled from section 142 of the
Draft Ghana Companies Act, was intended to be the legislative incarnation of the judicial
determination in Royal British Bank v Turquand215.
The best practice provision is as follows:
‘A company or a guarantor of an obligation of the company may not assert against a
person dealing with the company or with any person who has acquired rights from the
company:
(a) that any of the articles, or by-laws of the company or any unanimous
shareholder agreement has not been complied with;
(b) that the persons named in the most recent notice to the Registrar under
<sections relating to notice of director or notice of change> are not the directors of
the company;
(c) that the place named in the most recent notice sent to the Registrar under
<section relating to the notice of address> is not the registered office of the
company;
(d) that a person held out by a company as a director, an officer or an agent of the
company has not been duly appointed or had no authority to exercise the powers
and perform the duties that are customary in the business of the company or usual
for such a director, officer or agent;
(e) that a document issued by any director, officer or agent of the company with
actual or usual authority to issue the document is not valid or not genuine; or
(f) that the financial assistance referred to in <section relating to illicit loans of the
company> or the sale, lease, or exchange of property referred to in <the section
related to extraordinary transaction> was not authorised;
except where that person has, or ought to have by virtue of his position with or
relationship to the company, knowledge to the contrary.’
11.5 Notice not presumed
Where a provision exists, it states that no person is presumed to have notice or
knowledge of the contents of a document by reason only that it has been filed with the
Registrar. Such a provision may be found in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.216
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11.5.1. Best practice and recommendation
For the British Virgin Islands, the Cayman Islands, and Jamaica, it is recommended that
the following provision, which does not presume notice or knowledge of any party of a
document by reason only that it has been filed with the Registrar, be adopted. This serves
as protection to the parties whose attention must be drawn to a document if they are
required to have notice or knowledge of the document. Such a provision was born out of
the judicial debate of whether constructive notice was relevant to a corporation. As
Dickerson notes, a prudent person would seek to remain abreast of all relevant
developments in a company in which they have invested or serve. Nonetheless, this
prudence should not be translated into a legal duty. The imposition of constructive notice in
such cases would result in the imposition of a legal (as opposed to a moral) duty.217
It is hereby recommended that the following provision be adopted:
‘No person is affected by, or presumed to have notice or knowledge of, the contents of a
document concerning a company by reason only that the document has been filed with
the Registrar or is available for inspection at any office of the company.’
11.6 Contracts of a company
There is generally a similar approach to the statutory treatment of contracts of a
company. First, in Saint Christopher and Nevis, a shortened version of the provision
authorises a person acting under the company’s authority to enter, vary or discharge a
contract.218 The second approach, in addition to the above, found in the majority of the
jurisdictions [Antigua and Barbuda, Barbados, Belize, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago,
section 26] requires the manner in which the contract would have to be formed had it been
between private individuals to equally apply to the company.219 Thus, if the contract would
be valid with parol or in writing or under common seal, such an act must be equally applied
to validate the company’s contracts. A more extensive provision may be found in the
Cayman Islands and the British Virgin Islands.220
11.6.1. Best practice and recommendation
There is no recommendation for the insertion or amendment of these provisions.
However, if it is desired that a common approach be adopted, the following provision,
which provides sufficient details in regulating the company’s affairs, should be inserted:

section 19; Saint Lucia, section 20; Saint Vincent and the Grenadines, section 20; Trinidad and
Tobago, section 24.
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Saint Christopher and Nevis, section 20.
219
Antigua and Barbuda, section 22; Barbados, section 22; Belize, section 78; Dominica, section 22;
Grenada, section 22; Guyana, section 21; Jamaica, section 28; Montserrat, section 22; Saint Lucia,
section 22; Saint Vincent and the Grenadines, section 22; Trinidad and Tobago, section 26.
220
British Virgin Islands, section 103; Cayman Islands, section 8.1
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‘(1) A contract made according to this section on behalf of a company:
(a) is in form effective in law and binds the company and the other party to the
contract; and
(b) may be varied or discharged in the like manner that it is authorised by this
section to be made.
‘(2) A contract that, if made between individuals, would, by law, be required to be in
writing under seal may be made on behalf of a company in writing under seal.
‘(3) A contract that, if made between individuals, would, by law, be required to be in
writing or to be evidenced in writing by the parties to be charged thereby may be made
or evidenced in writing signed in the name or on behalf of the company.
‘(4) A contract that, if made between individuals, would, by law, be valid although made
by parol only and not reduced to writing may be made by parol on behalf of the
company.’
11.7 Bills & notes
Provision for the presumed authorisation of a company’s bills and promissory notes is
found in Antigua and Barbuda, Barbados, Belize, British Virgin Islands, Cayman Islands,
Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.221 There is no provision in Saint Christopher and
Nevis.
11.7.1. Best practice and recommendation
For Saint Christopher and Nevis for the purpose of harmonisation and the insertion of
provisions which would reflect the aims and policies listed above, it is recommended that a
provision of presumed authorisation of the company’s bills and promissory notes be
inserted.
‘A bill of exchange or promissory note is presumed to have been made, accepted or
endorsed, on behalf of the company, if made, accepted or endorsed in the name of the
company or if expressed to be made, accepted or endorsed on behalf or on account of
the company.’
11.8. Power of attorney
As this Report on company law has emphasised, company law should be enabling and
not regulatory, thus, the optional provision (evidenced by the term ‘may’) permits a
company to give authorisation through its attorney which binds the company. Such a
provision may be found in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad and
221
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Tobago.222 Provisions which are generally similar in effect, though not identical, may be
found in be Belize, the British Virgin Island and the Cayman Islands.223 No similar provision
has been made in Saint Christopher and Nevis.
11.8.1. Best practice and recommendation
Given the reasons above, it is hereby recommended that a provision, which permits the
company to authorise its attorney to conduct business and, therefore, bind the company,
should be inserted in Saint Christopher and Nevis:
‘(1) A company may, by writing under seal, empower any person, either generally or in
respect of any specified matter, as its attorney to execute deeds on its behalf in any
place within or outside <the jurisdiction>.
‘(2) A deed signed by a person empowered as provided in subsection (1) binds the
company and has the same effect as if it were under the company's seal.’
11.9. Company seals
The general approach to company seals is reflected in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and
Trinidad and Tobago.224 A similar approach is reflected in Belize, Jamaica and Cayman
Islands, though the provisions are not equivalent.225
A distinction between common seals used for general purposes and those used abroad
or for share certificates is found in Saint Christopher and Nevis, though this Report does not
regard such an approach as adding to the company’s efficiency and effectiveness.226
A stark difference in approach is found in the British Virgin Islands where the need for
a common seal has been removed.227
11.9.1. Best practice and recommendation
Given the enabling approach to corporate affairs, a company should be empowered to
determine whether they would use a corporate seal; however, such a choice should not be
removed from the hands of the company. Thus, in the British Virgin Islands, it is
recommended that such a provision be inserted. Further, the harmonised model law
approach should include such a provision:
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‘(1) A company may have a common seal with its name engraved thereon in legible
characters; but, except when required by any enactment to use its common seal, the
company may, for the purpose of sealing any document, use its common seal or any
other form of seal.
‘(2) If authorised by its by-laws, a company may have for use in any country other than
<the jurisdiction> or for use in any district or place not situated in <the jurisdiction> an
official seal, which shall be a facsimile of the common seal of the company with the
addition on its face of the name of every country, district or place where it is to be used.
‘(3) Every document to which an official seal of the company is duly affixed binds the
company as if it had been sealed with the common seal of the company.
‘(4) A company may, by an instrument in writing under its common seal, authorise any
person appointed for that purpose to affix the company's official seal to any document
to which the company is party in the country, district or place where its official seal can
be used.
‘(5) Any person dealing with an agent appointed pursuant to subsection (4) in reliance
on the instrument conferring the authority may assume that the authority of the agent
continues during the period, if any, mentioned in the instrument, or, if no period is so
mentioned, until that person has actual notice of the revocation or determination of the
authority.
‘(6) A person who affixes an official seal of a company to a document shall, by writing
under his hand, certify on the document the date on which, and the place at which, the
official seal is affixed.’
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Chapter 12

Management of Companies
____________________________________________________________________________________________________

This Chapter discusses the key provisions relevant to the management of companies. It is
divided into a preliminary discussion of general provisions, and then it considers the
liabilities of directors and the disclosure obligation in cases of a contractual interest. It also
investigates the duties placed on directors and whether they can be indemnified for any
breaches. It closes with a brief discussion on the extent to which there is any statutory
authorisation or prohibition on remuneration.
A. General Provisions
12.1 Defining a director
There are three identifiable approaches to the definition of a director under the
Commonwealth Caribbean Companies Acts. The first approach is that the statute may
define an officer but not a director (though reference to the director is included with the
definition). The second approach is to define both an officer and a director. The final
approach is to define both an officer and shadow director but not a director.
Statutes, which fail to define an officer, director or shadow director, include Belize, the
British Virgin Islands, and the Cayman Islands.
12.1.1. Define an officer but not a director
In the Barbadian228 and Guyanese229 provisions, an “officer” is defined as ‘(i) the
chairman, deputy chairman, president or vice president of the board of directors; (ii) the
managing director, general manager, comptroller, secretary or treasurer; or (iii) any other
person who performs for the body corporate functions similar to those normally performed
by the holder of any office specified in paragraph (i) or (ii) and who is appointed by the
board of directors to perform such functions …’. There is, therefore, the glaring absence of a
definition of director, though referred to within the context of the definition of “officer”.
12.1.2. Define both officer and director
Antigua and Barbuda is a classic example of those statutes that define both an officer
and director.230 Here, a ‘ “director” in relation to a body corporate, means a person
occupying therein the position of a director by whatever title he231 is called’; while an ‘
“officer” in relation to a body corporate means (a) the chairman, deputy chairman,
president or vice president of the board of directors; (b) the managing director, general
manager, comptroller, secretary or treasurer; or (c) any other person who performs for the
228

Barbados, section 2 .
Guyana, section 2.
230
Antigua and Barbuda, section 543.
231
Provisions either use ‘he’ or ‘he or she’; though ‘he’ is accepted as a gender-neutral reference.
229
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body corporate functions similar to those normally performed by the holder of any office
specified in paragraph (a) or (b) and who is appointed by the board of directors to perform
such functions …’
Similar provisions, usually found in the general interpretation section of the legislative
provisions, are present in Dominica232, Grenada, Montserrat, Saint Lucia, Saint Vincent and
the Grenadines, and Trinidad and Tobago.
Though a similar style of defining both “director” and “officer” is present in Saint
Christopher and Nevis, the latter definition is more simplistic while the former definition
mirrors that stated above. There, “officer” is defined as ‘in relation to a body corporate,
means a director or liquidator’.233
12.1.3 Define an officer, a director and a shadow director
In Jamaica, however, there is very different approach where the Legislature has opted
to define both an officer and director, and quite importantly, a shadow director. Within this
Act, a ‘ “director” includes any person occupying the position of the director by whatever
name called …’, an ‘ “officer” in relation to a body corporate includes a director, manager or
secretary’ and a ‘ “shadow director” in relation to a company, means a person in accordance
with whose directions or instructions the directors of the company are accustomed to act,
so, however, that a person is not deemed a shadow director by reason only that the
directors act on advice given by him in a professional capacity …’. It should also be noted
that the term “includes” ensures that the court’s interpretative powers are not narrowed by
the presence of an exclusive provision.
An identical approach to that found in Jamaica is present in the United Kingdom
Companies Act (UK CA) where ‘[I]n the Companies Acts “director” includes any person
occupying the position of director, by whatever name called.’234 While, as it relates to the
shadow director, the Act states ‘In the Companies Acts “shadow director”, in relation to a
company, means a person in accordance with whose directions or instructions the directors
of the company are accustomed to act.235 A person is not to be regarded as a shadow
director by reason only that the directors act on advice given by him in a professional
capacity.236’ There is an additional provision relevant to a body corporate237.
In contrast, the Canadian approach defines a “director” similar to the United Kingdom
but defines neither “officer” nor “shadow director”238.
12. 1.4 Best practice and recommendation
It is arguable that the broad definition of a director could encompass the ‘shadow
director’ as the Act does not give any regard to the title by which the director is called. The
recommended provision is as follows:
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Dominica, section 543; Grenada, section 543; Montserrat, section 543; Saint Lucia, section 551;
Saint Vincent and the Grenadines, section 543; Trinidad and Tobago, section 4.
233
Saint Christopher and Nevis, section 2.
234
United Kingdom CA, section 250.
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United Kingdom CA, section 251(1).
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United Kingdom CA, section 251(2).
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United Kingdom CA, section 251(3).
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Canada CA, section 1(g).
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‘“Director” in relation to a body corporate, means a person occupying therein the
position of a director by whatever title the Director is called
‘“Officer” in relation to a body corporate includes (a) the chairman, deputy chairman,
president or vice president of the board of directors; (b) the managing director, general
manager, comptroller, secretary or treasurer; or (c) any other person who performs for
the body corporate functions similar to those normally performed by the holder of any
office specified in paragraph (a) or (b) and who is appointed by the board of directors
to perform such functions …’
‘“Shadow director” in relation to a company, means a person in accordance with whose
directions or instructions the directors of the company are accustomed to act, so,
however, that a person is not deemed a shadow director by reason only that the
directors act on advice given by the shadow director in a professional capacity …’
Thus, for Belize, the British Virgin Islands, and the Cayman Islands, it is recommended
that all three definitions be inserted into the general interpretation provisions of the Act
(where present or the creation of an interpretation section where this is absent).
For Barbados and Guyana, it is recommended that the definition of “director” and
“shadow director” be inserted and the words ‘including’ are inserted after the word “as” in
the definition of officer so that the provision would read “officer” is defined as including’.
For, Antigua and Barbuda, Dominica, Grenada, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, and Trinidad and Tobago, it is recommended that in the definition of
“officer”, the word ‘means’ is replaced by the word ‘includes’. It is also recommended the
proposed definition of a “shadow director” be inserted.
For Saint Christopher and Nevis, it is recommended that the proposed definition
replaces their current definition of “officer” and that the proposed definition of a “shadow
director” be inserted.
For Jamaica, it is recommended that their current definition of “officer” be deleted and
replaced with the provision.
12.2 Duty to manage
Most jurisdictions have made provision for such a provision; with the general provision
stating “[S]ubject to any unanimous shareholder agreement, the directors of a company
must (a) exercise the powers of the company directly or indirectly through the employees
and agents of the company, and (b) direct the management of the business and affairs of the
company.”239
The provision in the British Virgin Islands is similar in effect: “(1) The business and
affairs of a company shall be managed by, or under the director or supervision of, the
directors of the company. (2) The directors of a company shall have all the powers
necessary for managing, and for directing and supervising, the business and affairs of the
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Antigua and Barbuda, section 58; Barbados, section 58(1); Dominica, section 58; Grenada, section
58; Guyana, section 59(1), Montserrat, section 58; Saint Lucia section 58; Saint Vincent and the
Grenadines, section 58; Trinidad and Tobago, section 60.
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company. (3) Subsections (1) and (2) are subject to any modifications or limitations in the
memorandum or articles.”240
Quite noticeable is the absence of this provision in Jamaica and Saint Christopher and
Nevis241, Cayman Islands242 and Belize243. It should however be noted that under the
regulations, within the context of the powers and duties of the directors, it is noted that
“[T]he business of the company shall be managed by the directors …”. These, however, are
not binding on companies, generally.
12.2.1 Best practice and recommendation
For Jamaica, Saint Christopher and Nevis, the Cayman Islands, and Belize, it is hereby
recommended that the proposed provision on the duty of directors to manage the company
be inserted:
“[S]ubject to any unanimous shareholder agreement, the directors of a company must
(a) exercise the powers of the company directly or indirectly through the employees
and agents of the company, and (b) direct the management of the business and affairs
of the company.”
12.3 Other Miscellaneous Provisions on Directors
In the British Virgin Islands, there is provision under section 110 for the establishment
of a committee of directors. In summary, these provisions permit the directors, subject to
the memorandum and the articles, to designate one or more committees of directors, each
consisting of one or more directors and delegate any one or more of their powers to that
committee. Within the United Kingdom Companies Act, reference is made to the committee
of directors but there is no express provision identifying the establishment of such a
committee.244 It is therefore suggested that the general presumption must therefore be that
within the directors’ general duty to manage the company (discussed above), the directors
are permitted to undertake the establishment of committees (unless prevented by the
articles or memorandum so far as relevant). This can be regarded as mere duplication.
Bearing this in mind, there is no need for the insertion of an additional provision in this
regard.
The second miscellaneous provision, common to some of the Companies Acts relative
to directors, is section 173 in the Jamaica Companies Act, which is also reflected in section
60(2) of the St. Lucia Companies Act and other provisions245. This provides ‘a provision
requiring or authorising a thing to be done by or to a director and the secretary shall not be
240

British Virgin Islands, section 109(1) – (3).
First Schedule of both Acts: article 86 of Table A [within the articles for the management of a
company limited by shares] and article 46 of Table B [within the articles for a company limited by
guarantee with share capital pursuant to section 20].
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First Schedule, Table A, section 66 Cayman: regulations for the management of a company limited
by shares.
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First Schedule, Table A, section 71 Belize: regulations for the management of a company limited
by shares.
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United Kingdom CA, sections 171(6) and 182(6).
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Antigua and Barbuda, section 60; Dominica, section 60; Grenada, section 60; Montserrat, section
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satisfied by its being done by or to the same person acting both as director and as, or in the
place of, the secretary.’ This provision, though absent in all the other jurisdictions, is quite
valuable as it ensures that there is no mismanagement of powers where one person acts in
the capacity of both director and secretary. Such a provision does not prohibit a director
from filing the place of the corporate secretary but that the same person should not be
acting in both capacities at a given time. Note that per section 172 such a provision would
not be applicable to a one-man company. Such an application to one-man companies can be
found in other territories, such as section 63.2 in the Barbados Companies Act or section
83(2) in the Saint Christopher and Nevis Companies Act.
This effect of such a ‘dual-capacity’ provision is that it would permit a person named as
‘director’ to hold temporarily the post of corporate secretary where and when such a
vacancy arises. As a result, during this period, he will not discharge any of the powers of a
director. This is well reflected in the Saint Christopher and Nevis Companies Act under
section 82(3), the Saint Lucia Companies Act under section 60(1) and the Jamaica
Companies Act section 172(5).
12.3.1 Best practice and recommendations
As it relates to the committee of directors, given the reasons outlined above, it is
recommended that such a provision be deleted from the British Virgin Islands Companies
Act.
As it relates to the prevention of dual capacity, it is recommended that such the
following proposed provision be inserted in Barbados, Belize, British Virgin Islands,
Cayman Islands, Guyana and Saint Christopher and Nevis:
‘A provision requiring or authorising a thing to be done by or in relation to a director
and the secretary is not satisfied by its being done by or in relation to the same person
acting both as director and as, or in the place of, the secretary.’
The following provision on ‘temporary capacity’ should be inserted in all the above
stated jurisdictions but excluding Saint Christopher and Nevis:
‘Anything required or authorised to be done by or in relation to the secretary, may, if
the office is vacant, or if for any other reason the secretary is not capable of acting, be
done by or in relation to any assistant secretary or, if there is no assistant or deputy
secretary capable of acting, by or in relation to any officer of the company authorised
generally or specially in that behalf by the director or directors of the company.’
12.4 Secretary of the company
In some jurisdictions, provision is made for the mandatory appointment of a corporate
secretary246. Generally, sub-section (1) mandates the appointment of one secretary and
246

Antigua and Barbuda, section 59; Saint Lucia, section 59; Dominica, section 59; Grenada, section
59; Jamaica, section 172(2) [though this provision presumably relates to secretary for both private and
public companies]; Montserrat, section 59; Saint Christopher and Nevis, section 82(1); Saint Vincent
and the Grenadines, section 59; Trinidad and Tobago, section 61. It should be noted that in addition in
Barbados, section 63.2(a) states that no company shall have as secretary to the company a corporation
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permits, where desirable, the appointment of assistant secretaries who shall be appointed
by the directors or in any other way as stated by the company’s articles. An appointment to
hold this post may be held by an individual, corporation or firm. Sub-section (2) states that
failure to comply with the provision after the commencement of more than one month of
business, the company and every officer of the company is guilty of an offence.
Such an absence of an identical or comparable provision is evident in Barbados, Belize,
the British Virgin Islands, the Cayman Islands, and Guyana. It should be noted in such
jurisdictions, reference within the statute is still made to the secretary; however, it removes
the mandatory nature of such a post within the company.
12.4.1 Best practice and recommendations
Given the importance of the role placed by the corporate secretary in assisting the
company in discharging its duties, it is hereby suggested that the following provision be
inserted in Barbados, Belize, British Virgin Islands, Cayman Islands and Guyana:
‘(1) Every company shall have a secretary and may have one or more assistant
secretaries, who, or each of whom: (a) shall be appointed by the director or directors,
or if provision is made in the by-laws of a company for the appointment, in accordance
with that provision; and (b) may be an individual, a corporation or a firm.
‘(2) If a company carries on business for more than 1 month without complying with
subsection (1) the company and every officer of the company who is in default is guilty
of an offense.’
12.5 Secretary of a public company
Under many of the Companies Acts, an obligation is laid on directors to take all
reasonable steps to ensure that all secretaries of the company appear to the directors to
have the requisite knowledge and experience to discharge the relevant functions. Further,
provision is made for such functions to be discharged by a range of parties under an
additional subsection.247 [Numbering whether subsections (1) and (2) or (2) and (3) varies
across the legislation]
Such a provision is absent in Belize, the British Virgin Islands, and the Cayman Islands.
12.5.1 Best practice and recommendation
It is hereby suggested that the following provision be inserted in Belize, the British
Virgin Islands, the Cayman Islands, and Jamaica (to the extent that it is relevant):
‘The directors of a public company must take all reasonable steps to ensure that the
secretary or each joint secretary of the company is a person who appears to the

the sole director of which is a sole director of the company. This provision is also reflected in section
172(3)(a) of the Jamaica Companies Act.
247
Antigua, section 61; Barbados, section 58(2) – (3); Dominica, section 61; Grenada, section 61;
Guyana, section 58(2) – (3); Jamaica, section 172(2) [though encompassing public and private
companies]; Montserrat, section 61; Saint Christopher and Nevis, section 83(1) and (2); Saint Lucia,
section 61; Saint Vincent and the Grenadines, section 61; Trinidad and Tobago, section 63.
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directors to have the requisite knowledge and experience to discharge the functions of
a secretary of a public company.
‘For the purposes of this section, a person:
(a) who, on 1st January, 1985, held the office of secretary, assistant secretary, or
deputy secretary of a public company,
(b) who, for at least 3 years of the 5 years immediately preceding his appointment
as secretary, held the office of secretary of a public company,
(c) who is a member in good standing of the Institute of Chartered Accountants of
[relevant country], the Institute of Chartered Secretaries and Administrators, or the
Chartered Institute of Public Finance and Accountancy,
(d) who is an attorney-at-law, or
(e) who, by virtue of his holding or having held any other position or having been a
member of any other body, appears to be capable of discharging the functions of a
secretary of a public company,
may be assumed by a director of a public company to have the requisite knowledge and
experience to discharge the functions of a secretary of the public company, if the
director does not know otherwise.’
12.6 Number of directors
Five discernible approaches to the statement on the number of directors are evident in
Commonwealth Caribbean companies legislation.
The first approach is to be found in the British Virgin Islands where after the
appointment of the first directors, the company must at all times have one or more
directors.248 No additional distinction is made between private and public companies.
The second and most common approach states that each company must have one
director but a public company shall have no fewer than three directors, at least 2 of whom
are not directors or employees of the company or any of its affiliates. Further, there is an
additional provision where only an individual may be a director of a company. Such an
approach is evident in Antigua and Barbuda, Grenada, Montserrat, Saint Lucia and Trinidad
and Tobago.249
The third approach, which builds on the second approach, is found in Barbados,
Guyana, Jamaica and Saint Christopher and Nevis where the provision is repeated but there
is no limitation on the director being an individual; thus, it can be a corporation.250
The fourth approach is found in Dominica, which adopts and strengthens the
approaches above. In section 62, by virtue of amendment 11/1996, there is an express
statement that the director of a company may be a director or company. Further, in subsection (3) it states that ‘[N]otwithstanding subsection (2), a subsidiary company may not
be a director of its parent company.’ The final provision is quite important as it limits the

248

British Virgin Islands, section 109(4), 4(A).
Apart from Trinidad and Tobago where the provision is in section 64 of the Act, the provision is to
be found in section 62 of the other listed Companies Acts.
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Barbados, section 59; Guyana, section 60; Jamaica, section 172(2) and Saint Christopher and
Nevis, section 74.
249

99

growth of the ‘group think mentality’251 and it ensures objective and unbiased discharge of
corporate duties.
The final “approach”, in the absence of any provision, is evident in Belize and the
Cayman Islands.
It should be noted that the possibility of a one-man private company is therefore
affirmed by a provision, which permits a minimum of one (1) director (as recommended
below) and thus affirms the fundamental principles laid down in Salomon v Salomon252.
Though this flexibility is highly desired, where the company is offering shares on the public
market, greater scrutiny is desired. This may be properly achieved with the appointment of
a minimum of three directors.
12.6.1 Best practice and recommendation
Out of the 5 approaches, it is recommended that the provision in Dominica is the most
desirable given its clarity and breadth and therefore the provisions in Antigua and Barbuda,
Barbados, Belize, British Virgin Islands, Cayman Islands, Grenada, Guyana, Jamaica,
Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the Grenadines and
Trinidad and Tobago should be amended as appropriate to reflect the below provision:
‘(1) A company must have at least 1 director, but a public company must have no fewer
than 3 directors, at least 2 of whom are not officers or employees of the company or
any of its affiliates.
‘(2) A company or an individual may be a director of a company.
‘(3) Notwithstanding subsection (2) a subsidiary company may not be a director of its
parent company.’
12.7 Restricted powers
As it relates to restricted powers, there is one main approach where the directors have
all the rights, powers and duties of directors to the extent that the articles (or other
relevant document) restrict them. Such an approach is evident in Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines and Trinidad and Tobago. The provision reads: ‘If the powers of the directors of
a company to manage the business and affairs of the company are in whole or in part
restricted by the articles of the company, the directors have all the rights, powers and
duties of the directors to the extent that the articles do not restrict those powers; but the
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directors are thereby relieved of their duties and liabilities to the extent that the articles
restrict their powers.’253
Apart from Trinidad and Tobago, there is a more lengthy, yet factually similar,
provision in the other jurisdictions. The Trinidadian provision simply states: ‘The articles of
a company may, in whole or in part, restrict the powers of the directors to manage the
business and affairs of the company.’
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
12.7.1 Best practice and recommendation
The proposed provision on restricted powers is: ‘The articles of a company may, in
whole or in part, restrict the powers of the directors to manage the business and affairs of
the company.’
For Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, and Saint Vincent and the Grenadines, where a provision exists, it is recommended
that it be simplified by the use of the proposed provision above, the Trinidadian provision.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis where no provision exists, it is recommended that the proposed
provision above on restricted powers be inserted.
12.8 Bye (or By)-laws
A general approach to by-law powers is found in Antigua and Barbuda, Barbados,
Dominica, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.254 Though containing similar provisions, there are some additions to the
provisions in Grenada and Guyana.255 In Grenada, the statute also makes provision that ‘No
By-laws made by a company referred to in this section may contradict the articles of that
company.’ While in Guyana subsection (6) makes express provision for the adoption of all
or any of the by-laws contained in the Third Schedule. Subsection (7) states that Parts II
and III of the Fourth Schedule shall apply with respect to the amendment and cancellation
of the amendment of by-laws of a company respectively.
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
12.8.1 Best practice and recommendation
For Antigua and Barbuda, Barbados, Dominica, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, Trinidad and Tobago, Guyana and Grenada (though there is a slight
variant), it is recommended that there be no change to the provisions.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is recommended that the following provision be inserted:
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‘(1) Unless the articles, by-laws or an unanimous shareholder agreement otherwise
provide, the directors of a company may by resolution make, amend, or repeal any bylaws for the regulation of the business or affairs of the company.
‘(2) The directors of a company must submit a by-law, or any amendment or repeal of a
by-law, made under subsection (1) to the shareholders of the company at the next
meeting of shareholders after the making, amendment or repeal of the by-law; and the
shareholders may, by ordinary resolution, confirm, amend or reject the by-law,
amendment or repeal.
‘(3) A by-law, or any amendment or repeal of a by-law, is effective from the date of the
resolution of the directors making, amending or repealing the by-law until
(a) the by-law, amendment or repeal is confirmed, amended or rejected by the
shareholders pursuant to subsection (2), or
(b) the by-law, amendment or repeal ceases to be effective pursuant to subsection
and, if the by-law, amendment or repeal is confirmed or amended by the
shareholders, it continues in effect in the form in which it was confirmed or amended.
‘(4) When a by-law, or an amendment or repeal of a by-law is not submitted to the
shareholders as required by subsection (2), or is rejected by the shareholders, the bylaw, amendment or repeal ceases to be effective; and no subsequent resolution of the
directors to make, amend or repeal a by-law having substantially the same purpose or
effect is effective until the resolution is confirmed, with or without amendment, by the
shareholders.
‘(5) A shareholder who is entitled to vote at an annual meeting of shareholders may, in
accordance with sections [insert sections relevant to a shareholder making a proposal],
make a proposal to make, amend or repeal a by-law.’
12.9 Organisational meeting
There is a common approach to organisational meetings, thought there is some
variance in the number of days’ notice of the meeting which must be given to each director.
In Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia,
Saint Vincent and the Grenadines, Trinidad and Tobago, after the issue of a certificate of
incorporation, a meeting of directors must be held at which time the directors may make
bye-laws; adopt forms of share certificates and corporate records; authorise the issue of
shares; appoint officers; appoint an auditor to hold office until the first annual meeting of
shareholders; make banking arrangements; and transact any other business. Such a
provision does not apply where a certificate of amalgamation has been issued under the
relevant provision.256
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Antigua and Barbuda, section 65; Barbados, section 62; Dominica, section 65; Grenada, section
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The difference of approach is evident in the period of notice as all of the jurisdictions
listed above require 7 days’ notice while the Barbadian and Guyanese provisions require
only five days’ notice.
No such provision is found in Belize, the British Virgin Islands, the Cayman Islands,
Jamaica, or Saint Christopher and Nevis.
12.9.1 Best practice and recommendation
The proposed provision is as follows:
‘(1) After the issue of a certificate of incorporation of a company, a meeting of the
directors of the company must be held at which the directors may
(a) make by-laws;
(b) adopt forms of share certificates and corporate records;
(c) authorise the issue of shares;
(d) appoint officers;
(e) appoint an auditor to hold office until the first annual meeting of shareholders;
(f) make banking arrangements; and
(g) transact any other business.
‘(2) An incorporator or a director may call the meeting of directors referred to in
subsection (1) by giving by post not less than 7 days' notice of the meeting to each
director and stating in the notice the time and place of the meeting.
‘(3) Subsection (1) does not apply to a company to which a certificate of amalgamation
has been issued under [section dealing with amalgamation].’
To ensure consistency for the purposes of fostering regional integration inter alia, it is
recommended that the notice period in all jurisdictions stand at 7 days and thus, the
provisions in Barbados and Guyana must be amended.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, the above-proposed provision should be inserted.
12.10 Director qualification and disqualification
The general approach to director qualification and disqualification is three-fold: first,
no person can serve as a director who is prohibited by the provision on incorporation from
forming a company.257 The general disqualifying factors are where the person is less than
18 years of age, is of unsound mind and has been found by a registered medical practitioner
in the jurisdiction or elsewhere and has the status of bankrupt. Second, where the court has
disqualified a director, he may not serve as a director during his period of
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disqualification.258 Third, unless the articles so provide, there is no need for the director to
be a member or hold shares in the company.259
On court disqualification, many of the jurisdictions have the standard provision260;
however, the provisions in Guyana are more extensive and comprehensive for the purposes
of adequately tackling director disqualification, in particular, the transparency of the
directors who have been disqualified. Even more important is the regional reach of this
provision under sub-section (7) where recognition is given to similar orders made in
another Member State of the Caribbean Community. This bodes well for the harmonisation
of law, regional integration and ‘informal’ judicial recognition of foreign judgments.
It should be noted that under the amended provisions in Barbados, another class is
disqualified from serving as a director. Under section 63.2(b), a company is prohibited from
having as sole director of the company a corporation the sole director of which is secretary
to the company. A similar approach is reflected in Jamaica, section 172(3)(b).
As compared with the majority of jurisdictions, there is a difference in approach in
Jamaica, given its approach to memorandum and articles. As a result, there is no provision
tied to a prohibition on those who can incorporate a company. There are, however,
extensive provisions on court disqualified directors. It should be noted that in relation to
the general approach referred to above, there is a prohibition on bankrupts serving as
directors261 and the relevant provision on share qualification262 (though the provisions are
significantly more detailed). Both provisions appear to refer to undischarged bankrupts,
rather than ipso facto bankrupts. Quite notably, there is provision, on application to the
Court, for persistent breaches of the Act.263
Other approaches are found in Antigua, Belize, the Cayman Islands, Saint Christopher
and Nevis, and the British Virgin Islands.
In Antigua, there is the common general prohibition on persons who are not permitted
to form or join on incorporation of the company264 or those disqualified by the court265. For
public companies, by virtue of amendments [16/2004 and 9/2009], no person shall be
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Barbados, section 63(2); Dominica, section 66(2); Grenada, section 66(2); Guyana, section 64(2);
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qualified for re-election where he has served for ten consecutive years unless two years
have elapsed.266
In Belize, there is no provision within the substance of the Act, apart from section 75
discussed above; however, the Regulations for Management of a Company Limited by
Shares under the First Schedule discusses five grounds for disqualification: where the
director ceases to be a director by virtue of section 75 of the Companies Act [holding of
relevant chares where required]; or holds any other office of profit under the company
except that of managing director or manager; becomes bankrupt; or is found lunatic or
becomes of unsound mind; or is concerned or participates in the profits of any contract
with the company. A similar approach is reflected under the regulations in the Cayman
Islands.
In the British Virgin Islands, 5 classes of persons are disqualified from serving as a
director. These are an individual who is under 18 years of age; a person who is a
disqualified person within the meaning of section 260(4) of the Insolvency Act
[disqualification order under the Insolvency Act]; a person who is a restricted person
within the meaning of section 409 of the Insolvency Act [a person against whom a
bankruptcy restrictions order or an interim order has effect; or in respect of whom a
bankruptcy restrictions undertaking is in place]; an undischarged bankrupt; and a person
who, in respect of a particular company, is disqualified by the memorandum or articles
from being a director of the company.267 Despite this, there is provision that even if a
disqualified director acts, he is still deemed as a director relevant to the imposition of any
duties or obligations on directors generally.268 A similar provision, but more detailed
provision, is reflected in Saint Christopher and Nevis, which focuses on personal
responsibility for liabilities.269
The United Kingdom approach is covered under the Company Directors
Disqualification Act 1986.
12.10.1 Best practice and recommendation
Given the range of approaches stated above and the desirable policy goals to be
achieved, particularly in relation to the stability in shareholder and investor confidence in
cases of mismanagement, the following provision is hereby recommended:
General provision
The insertion or retention of the provision relevant to incorporation:
‘No individual who: (a) is less than 18 years of age; (b) is of unsound mind and has been
so found by a registered medical practitioner in <jurisdiction> or elsewhere; or (c) has
the status of a bankrupt; shall form or join in the formation of a company under this
Act. [And where necessary including references to disqualification under the relevant
Bankruptcy or Insolvency Act]
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‘When an individual is disqualified under <jurisdiction> from being a director of a
company, that individual may not, during that period of disqualification, be a director of
any company.
‘Unless the articles of a company otherwise provide, a director of the company need not
hold shares issued by the company. Where the articles so require, this qualification
should be met within 2 months of holding office.
‘A person who acts as a director of a company whilst disqualified under subsection (1)
is nevertheless deemed to be a director of the company for the purposes of any
provision of this Act that imposes a duty or obligation on a director and is personally
liable for such liabilities of the company as are incurred at a time when that person
was, in contravention of the order, involved in the management of the company.’
‘For the purposes of this section, a person is involved in the management of a company
if he or she is a director of the company or if he or she is concerned in, whether directly
or indirectly, or takes part in, the management of the company.’
Court disqualification provision
‘(1) When, on the application of the Registrar, it is made to appear to the court that a
person is unfit to be concerned in the management of a public company, the court may
order that, without the prior leave of the court, he may not be a director of the
company, or, in any way, directly or indirectly, be concerned with the management of
the company for such period
(a) beginning
(i) with the date of the order, or
(ii) if the person is undergoing, or is to undergo a term of imprisonment
and the court so directs, with the date on which he or she completes
that term of imprisonment or is otherwise released from prison, and
(b) not exceeding 5 years,
as may be specified in the order.
‘(2) In determining whether or not to make an order under subsection (1), the court
must have regard to all the circumstances that it considers relevant, including any
previous convictions of the person in <the jurisdiction> or elsewhere for an offence
involving fraud or dishonesty or in connection with the promotion, formation or
management of any body corporate.
‘(3) In the case of a person who has been persistently in default in relation to the
relevant requirements of this Act, only the Minister may make an application under this
section.
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‘(4) Before making an application under this section in relation to any person, the
Registrar must give that person not less than 10 days' notice of the Registrar's intention
to make the application.
‘(5) On the hearing of an application made by the Registrar under this section or an
application for leave under this section to be concerned with the management of a
public company, the Registrar and any person concerned with the application may
appear and call attention to any matters that are relevant, and may give evidence, call
witnesses and be represented by an attorney-at-law.
‘(6) The Minister shall notify in the Gazette the making of an order under subsection
(1), but any failure to do so shall not affect the validity of an order or its effect.
‘(7) Where, in relation to a person, a court in a country that is a Member State of the
Caribbean Community makes, under an enactment relating to bodies corporate, an
order of the kind referred to in subsection (1), then, for so long as the order has effect,
section 64 shall have effect as if the order had been made by the court under that
subsection.
‘(8) For the purposes of subsection (3) the fact that a person has been persistently in
default in relation to the relevant requirements of the Act may be conclusively
established by proving to the satisfaction of the court that –
(i) the person has failed to comply with the relevant requirements of the
Act in two successive years or on three occasions in a period of five years;
(ii) on each occasion notice of the failure has been communicated to the
registered office of the company in question;
(iii) the person did not, consequent on the notice, rectify the failure; and
(iv) in respect of the most recent failure to comply with the requirements
of this Act, the person has been convicted of an offence for that failure.
‘(9) For the purposes of this section –
(a) the fact that a court in a country that is a Member State of the Caribbean
Community has made an order may, without prejudice to its proof in any other
way, be proved by the production of a copy of the Official Gazette of that country;
and
(b) the fact that that order is an order of a kind referred to in subsection (1) may,
without prejudice to its proof in any other way, be proved by a person having
knowledge of the laws of that country and of the State so deposing.’
12.11 Notice of directors
This section found across the Commonwealth Caribbean provides for the filing of the
names of the directors with the Registrar at the time of delivery of the articles of
incorporation – thus, as stated in Guyana, it is a notice in relation to the first directors of the
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company270. There is generally one approach to the discussion of this matter within the
legislative provisions.
This approach is reflected in Antigua and Barbuda, Barbados, Dominica, Grenada,
Montserrat, Saint Lucia, Saint Vincent and Trinidad and Tobago.271 Here, the notice must be
filed in a prescribed form with the Registrar and such persons hold office as a director of
the company from the issue of the certificate of incorporation until the first meeting of the
shareholders of the company. In Guyana, similar, but less detailed, provision is made;
though the sections also consider the corporate secretary or secretaries.272
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis; though there is provision for a general
register to be kept at the company’s office which is discussed within this report.
12.11.1 Best practice and recommendation
Such provisions are important for ensuring transparency and the allocation of
responsibility in a newly incorporated company; though raising a few key elements, the
provision in Guyana should be further extended to increase its clarity and simplicity.
The proposed provision, taking into account the most desirable approach, is as follows:
‘(1) At the time of sending articles of incorporation of a company to the Registrar, the
incorporators must send him, in the prescribed form, a notice of the names of the
directors of the company; and the Registrar must file the notice.
‘(2) Each director named in the notice referred to in subsection (1) holds office as a
director of the company from the issue of the certificate of incorporation of the
company until the first meeting of the share- holders of the company.
‘(3) Subject to <the provision on who is entitled to vote>, the shareholders of a
company must, by ordinary resolution at the first meeting of the company and at each
following annual meeting at which an election of directors is required, elect directors to
hold office for a term expiring not later than the close of the third annual meeting of the
shareholders of the company following the election.
‘(4) It is not necessary that all the directors of a company elected at a meeting of
shareholders hold office for the same term.
‘(5) A director who is not elected for an expressly stated term ceases to hold office at
the close of the first annual meeting of shareholders following his election.
‘(6) Notwithstanding subsections (2), (3) and (5), if directors are not elected at a
meeting of shareholders, the incumbent directors continue in office until their
successors are elected.
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‘(7) If a meeting of shareholders fails, by reason of the disqualification, incapacity or
death of any candidates, to elect the number or the minimum number of directors
required by the articles of the company, the directors elected at that meeting may
exercise all the powers of the directors as if the number of directors so elected
constituted a quorum.
‘(8) The articles of a company or an unanimous shareholder agreement may, for terms
expiring not later than the close of the third annual meeting of the shareholders
following the election, provide for the election or appointment of directors by the
creditors or employees of the company or by any classes of these creditors or
employees.’
For Guyana, it is recommended that the provision be replaced to take into account
other key and critical elements of this provision not presently included.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is recommended that the above provision be inserted.
12.12 Alternate directors
To ensure that a missing director does not unduly delay the business of the company,
there is legislative provision for the appointment of alternative directors. To avoid
duplication, this individual’s presence is only regarded as duly counted as part of the
quorum in the absence of the director for whom he or she is substituting. Such a provision
is critical to the efficiency and effectiveness of the corporate enterprise. There are generally
three approaches to the appointment of alternate (also termed ‘alternative’ in some Acts)
directors. First, apart from Belize, the Cayman Islands, Guyana, Jamaica, and Saint
Christopher and Nevis where no provision has been made for such, the approach discussed
above is found in most of the regional Acts.273 The second approach, quite similar to the one
noted above, is found in Trinidad and Tobago.274 Here, there is additional power given to
any company, other than a public company, to make provisions including any addition or
substitution of these provisions. This added flexibility given to the company is highly
desirable; though the demands of efficiency and effectiveness outlined above would require
reduced flexibility, given the importance of the provision.
The final approach is found in the British Virgin Islands, where the first approach was
amended to its current, detailed form.275 Here, subject to the memorandum and articles of
the company, the alternative director is appointed by the director of the company, as
opposed to by ordinary resolution by the meeting of shareholders, as done under
approaches one and two above. As a result, such a director may be terminated by
notification in writing by his appointing director. To ensure there is no devolving chain of
power, the alternate is not permitted to appoint an alternate to him.276 Further, the rights
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and duties of the alternate director are clearly laid out, including an affirmation that he
holds the rights and is bound by the standard duties of directors as laid down in Division 3
of the Act.
12.12.1Best practice and recommendation
The outlined approaches are useful in framing a recommended provision:
‘(1) A meeting of the shareholders of a company may, by ordinary resolution, elect a
person to act as a director in the alternative to a director of the company, or may
authorise the directors to appoint such alternate directors as are necessary for the
proper discharge of the affairs of the company.
‘(2) An alternate director shall have all the rights and powers of the director for whom
he is elected or appointed in the alternative, except that he shall not be entitled to
attend and vote at any meeting of the directors otherwise than in the absence of that
other director.
‘(3) On the recommendation of a unanimous vote of the directors, the shareholders
may authorise the removal or substitution of an alternate director. This termination
does not take effect until written notice of the shareholder vote to terminate the
alternate director has been given to him by the company.
‘(4) An alternate director
(a) has no power to appoint an alternate, whether of the appointing director or of
the alternate director; and
(b) does not act as an agent of or for the appointing director.
‘(5) An alternate director has the same rights as the appointing director in relation to
any directors’ meeting and any written resolution circulated for written consent.
‘(6) Any exercise by the alternate director of the appointing director’s powers in
relation to the taking of decisions by the directors, is as effective as if the powers were
exercised by the appointing director.
‘(7) An alternate director is liable for his own acts and omissions as an alternate
director and all the duties so imposed on directors under this Act apply equally to the
alternate director.’
For Antigua and Barbuda, Barbados, Dominica, Grenada, Montserrat, Saint Lucia, and
Saint Vincent and the Grenadines, it is recommended that provision for flexibility as noted
in Trinidad and Tobago be inserted. In addition, the below recommendations for Trinidad
and Tobago should also be applied to these jurisdictions.
For Trinidad and Tobago, it is recommended that the provision be amended to provide
for a detailed statement on the powers, rights and duties of alternate directors.
For the British Virgin Islands, it is recommended that the power to appoint alternate
directors be given to the shareholders of the company as the default provision, though this
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may be altered subject to the memorandum and articles of the company. Further, other
provisions, including the relevant removal of the alternate director, should be inserted.
12.13 Cumulative voting
Though many of the provisions set out guidelines for cumulative voting, this is subject,
however, to the articles of the company providing for cumulative voting. Cumulative voting
is deemed as one of the essential protections for a minority shareholder as it allows such a
shareholder to cast their votes as they please. Though highly desirable due to its protective
capabilities, it still remains limited by the enabling regulatory approach where the
company is permitted to exempt itself from this provision where the articles so provide.
Given a shareholder’s power relative to the articles, it would be wise for such provision to
be included. Such an approach is adopted in Antigua and Barbuda, Barbados, Dominica,
Grenada, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.277 Given the approach in Belize, the British Virgin Islands, the Cayman Islands,
Guyana, Jamaica, and Saint Christopher and Nevis to the articles of association, this
provision is not provided for.
12.13.1 Best practice and recommendation
For the British Virgin Islands, Belize, the Cayman Islands, Guyana, Jamaica, and Saint
Christopher and Nevis, it is recommended that a similar ‘opt-out’ provision on cumulative
voting found in other territories in the region be adopted:
‘Where the articles of a company provide for cumulative voting, the following rules
apply:
(a) the articles must require a fixed number, and not a minimum and maximum
number of directors;
(b) each shareholder who is entitled to vote at an election of directors has the right
to cast a number of votes equal to the number of votes attached to the shares
held by him, multiplied by the number of directors to be elected, and he may
cast all his votes in favour of one candidate, or distribute them among the
candidates in any manner;
(c) a separate vote of shareholders must be taken with respect to each candidate
nominated for director unless a resolution is passed unanimously permitting 2
or more persons to be elected by a single resolution;
(d) if a shareholder votes for more than one candidate without something
specifying the distribution of his votes among the candidates, he distributes his
votes equally among the candidates for whom he votes;
(e) if the number of candidates nominated for director exceeds the number of
positions to be filled, the candidates who receive the least number of votes
must be eliminated until the number of candidates remaining equals the
number of positions to be filled;
277
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(f) each director ceases to hold office at the close of the first annual meeting of
shareholders following his election;
(g) a director may not be removed from office if the votes cast against his removal
would be sufficient to elect him and those votes could be voted cumulatively at
an election at which the same total number of votes were cast and the number
of directors required by the articles were then being elected; and
(h) the number of directors required by the articles may not be decreased if the
votes cast against the motion to decrease would be sufficient to elect a director
and those votes could be voted cumulatively at an election at which the same
total number of votes were cast and the number of directors required by the
articles were then being elected.’
12.14 Termination of office
The grounds on which the office for director can be terminated are his death or
resignation, the removal of the director [discussed below at 12.16] or his disqualification
under the relevant disqualification provisions. The resignation is effective at the time of his
written resignation to the company or at the time specified in the resignation, whichever is
later. Such provisions are found in Antigua and Barbuda, Barbados, Dominica, Grenada,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.278 No
provision on termination is located in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
12.14.1 Best practice and recommendation
For Belize, the Cayman Islands, Jamaica, Saint Christopher and Nevis, it is
recommended that a provision on how a director may be terminated should be inserted. It
should be stated as follows:
‘A director of a company ceases to hold office when:
(a) he or she dies or resigns,
(b) he or she is removed in accordance with <provision(s) on removal of the
director>, or
(c) he or she becomes disqualified under <provision(s) on the disqualification of
the director>.’
The resignation of a director of a company becomes effective at the time his written
resignation is sent to the company or at the time specified in the resignation, whichever is
later.
12.15 Removal of directors
Provision is made for the removal of directors by ordinary resolution at an annual
meeting or at an extraordinary general meeting. Such a vacancy may be filled at the same
meeting at which he is removed or pursuant to vacancy filling provisions under the Act.
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Such provisions are present in Antigua and Barbuda, Barbados, the British Virgin Islands,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago.279 There is no provision in Belize, the Cayman Islands, or Saint
Christopher and Nevis.
12.15.1 Best practice and recommendation
Clarity is one of the critical policies underlying any company law reform, and
particularly, this Report. One of the key areas in which clarity is needed is the manner in
which directors can be removed; ensuring that the power remains with the
members/shareholders of the company.
‘(1) Subject to paragraph (g) of <provision on cumulative voting>, the shareholders of a
company may, by ordinary resolution at a special meeting, remove any directors from
office.
‘(2) Subject to the articles, a resolution may only be passed at a meeting referred to in
(1) where in the notice of the meeting, it is stated that the purpose or the meeting is, or
the purposes of the meeting include, the removal of a director.
‘(3) Where the holders of any class or series of shares of a company have an exclusive
right to elect one or more directors, a director so elected may only be removed by an
ordinary resolution at a meeting of the shareholders of that class or series of shares.
‘(4) Subject to paragraphs (b) to (e) of <provision on cumulative voting>, a vacancy
created by the removal of a director may be filled at the meeting of the shareholders at
which the director is removed, or, if the vacancy is not so filled, it may be filled
pursuant to <vacancy filling provision>.’
For Antigua and Barbuda, Barbados, the British Virgin Islands, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, Trinidad and Tobago,
the insertion of the proposed sub-section (2) increases the clarity, transparency and
fairness of a director’s removal by specific notice.
For Belize, the Cayman Islands, and St Christopher and Nevis, the insertion of a
provision emphasises the needed fairness, transparency and clarity in the removal of a
director.
12.16 Right to notice
To ensure fairness and involvement within all of the company’s affairs, a director of a
company must be entitled to notice, attendance and hearing at every meeting of the
shareholders. Where a meeting relates to his resignation or calls for his removal, he may
submit a written statement giving reasons for his resignation or why he opposes the
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proposed action or resolution. Where such is received, this must be sent forthwith to the
Registrar and every shareholder who was entitled to receive notice of the meeting. This is
provided for in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.
12.16.1 Best practice and recommendation
In line with the desired clarity, fairness and transparency of the director’s removal,
such a provision should be inserted in Belize, the British Virgin Islands, the Cayman Islands,
Jamaica, and Saint Christopher and Nevis.
The recommended provision is as follows:
‘(1) A director of a company is entitled to receive notice of, and to attend and be heard
at, every meeting of shareholders.
‘(2) A director
(a) who resigns,
(b) who receives a notice or otherwise learns of a meeting of shareholders called
for the purpose of removing him or her from office, or
(c) who receives a notice or otherwise learns of a meeting of directors or
shareholders at which another person is to be appointed or elected to fill the
office of director, whether because of his or her resignation or removal, or
because his or her term of office has expired or is about to expire,
may submit to the company a written statement giving the reasons for his or her
resignation or the reasons why he or she opposes any proposed action or resolution.
‘(3) The company shall forthwith send a copy of the statement referred to in subsection
(2) to the Registrar and to every shareholder entitled to receive notice of any meeting
referred to in subsection (1).
‘(4) No company or person acting on its behalf incurs any liability by reason only of
circulating a director's statement in compliance with subsection (3).’
12.17 Filling vacancy
Where a vacancy (relating to a director) arises with the company, power is given to the
directors to fill the relevant vacancy. Provision is made for this in Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines and Trinidad and Tobago.280 No provision is made in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, or Saint Christopher and Nevis.
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12.17.1 Best practice and recommendation
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, the recommended provision is as follows:
‘(1) Subject to subsections (3) and (4), a quorum of directors of a company may fill a
vacancy among the directors of the company, except a vacancy resulting from an
increase in the number or minimum number of directors, or from a failure to elect the
number or minimum of directors required by the articles of the company.
‘(2) If there is no quorum of directors, or if there has been a failure to elect the number
or minimum number of directors required by the articles, the directors then in office
must forthwith call a special meeting of shareholders to fill the vacancy; and if they fail
to call a meeting, or if there are no directors then in office, the meeting may be called by
any shareholder.
‘(3) Where the holders of any class or series of shares of a company have an exclusive
right to elect one or more directors and a vacancy occurs among those directors:
(a) then, subject to subsection (4), the remaining directors elected by that class or
series may fill the vacancy except a vacancy resulting from an increase in the
number or minimum number of directors for that class or series, or from a
failure to elect the number or minimum number of directors for that class or
series, or
(b) if there are no such remaining directors, any holder of shares of that class or
series may call a meeting of the holders thereof for the purpose of filling the
vacancy.
‘(4) The articles of a company may provide that a vacancy among the directors be filled
only
(a) by a vote of the shareholder, or
(b) by a vote of the holders of any class or series of shares having an exclusive right
to elect one or more directors, if the vacancy occurs among the directors
elected by that class or series.
‘(5) A director appointed or elected to fill a vacancy holds office for the unexpired term
of his predecessor.’
12.18 Numbers changed and notice of change
This enabling provision empowers the shareholders of the company to amend the
articles to increase or decrease the number of directors. Where such a change is made, the
company is duty bound to send notice within fifteen days in the prescribed form setting out
this change. Where a company fails to comply, any interested person or the Registrar may
apply to the court to compel this compliance. This standard provision is present in Antigua
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and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia and Saint
Vincent and the Grenadines.281
Apart from this standard provision, an additional subsection is located in the Guyanese
provision282. Here, the notice time period is one month. A modified version of the standard
provision is also present in the Trinidadian provision283 where the time period is thirty
days and any election of additional directors at that shareholders meeting are deemed to
have amended the certificate of amendment as of the date the shareholders adopt the
amendment to the articles.
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.18.1 Best practice and recommendation
Given the general move to enabling shareholders under the articles of association of the
company, it is recommended that a comparable provision be adopted in Belize, the British
Virgin Islands, the Cayman Islands, Jamaica or Saint Christopher and Nevis.
The key issue to be determined is the relevant time periods. On the one hand, a
lengthier time period provides greater flexibility for the company while, on the other hand,
a shorter time period ensures that the individuals tasked with managing the company can
be quickly identified after the shareholders make the change. Given the ease of notification
of the Registrar and the accompanying benefits of early notification, it is suggested that a
fifteen-day time period be adopted.
It is hereby recommended that in Belize, the British Virgin Islands, the Cayman Islands,
Jamaica, and Saint Christopher and Nevis, the following provision be adopted:
‘The shareholders of a company may amend the articles of the company to increase, or,
subject to paragraph (h) of <provision on cumulative voting>, to decrease, the number
of directors, or the minimum or maximum number of directors; but no decrease
shortens the term of an incumbent director.’
‘Within 15 days after a change is made among its directors, a company must send to the
Registrar a notice in the prescribed form setting out the change; and the Registrar must
file the notice.’
‘Any interested person, or the Registrar, may apply to the court for an order to require
a company to comply with subsection (1); and the court may so order and make any
further order it thinks fit.’
12.19 Directors’ meeting
The general provision facilitates a meeting of directors, subject to the articles, at such
times and in such places within or without the jurisdiction as they may deem necessary or
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desirable. This is an accurate reflection of the British Virgin Islands provision.284 In addition
to the above, the standard provision found in the territories of Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago also permits a majority of the directors or a quorum
where one is identified by the articles to exercise all powers of the directors.285
Such a provision, absent in Belize, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, is useful for the purposes of efficiency.
12.19.1 Best practice and recommendation
For Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, it is
recommended that a provision which empowers the directors to hold meetings in such
times and at such places as deemed necessary be inserted:
‘Unless the articles or by-laws of a company otherwise provide, the directors of a
company may meet at any place, and upon such notice as the by-laws require.’
For the British Virgin Islands, Belize, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is hereby recommended that an express provision authorising a
majority to act on behalf of the Board or a quorum as determined by the articles of the
company for purposes of efficiency be inserted:
‘Subject to the articles or by-laws, a majority of the number of directors or minimum
number of directors required by the articles constitutes a quorum at any meeting of
directors; and, notwithstanding any vacancy among the directors, a quorum of
directors may exercise all the powers of the directors.’
12.20 Notice and waiver
The British Virgin Islands deals with the issue of notice of the meeting and waiver of
that notice by virtue of a three-pronged approach. First, subject to the articles, a director
shall be given reasonable notice of all directors’ meetings. Second, where a meeting has
been held in contravention of the above general provision, it is not invalidated if all the
directors or a quorum identified in the articles or memorandum required to vote was
present at the meeting (or where none is fixed where one half of the total number of
directors are present in person or by alternate), have waived notice of the meeting. Third,
the fact that there was inadvertent failure to send notice or that the director does not
receive notice does not invalidate the proceedings at the meeting.286
In the territories of Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago, where
the matter to be dealt with is within the classification laid down under the second
subsection on the delegation of power, notice must be given; but unless the articles provide
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otherwise, the notice need not specify the business to be done at the meeting. Further, a
director may waive notice in any manner and attendance at the meeting is waiver of notice
unless he attends for the purpose of objecting to the business to be transacted.287
There is no equivalent provision in Belize, the Cayman Islands, Jamaica, or St
Christopher and Nevis.
12.20.1 Best practice and recommendation
For the British Virgin Islands, Belize, the Cayman Islands, Jamaica, and St Christopher
and Nevis, it is recommended that a provision on notice of meetings and waiver of notice
for that meeting be inserted:
‘A notice of a meeting of the directors of a company must specify any matter referred to
in subsection (2) of <provisions on delegation of powers> that is to be dealt with at the
meeting; but, unless the by-laws of the company otherwise provide, the notice need not
specify the purpose of or the business to be transacted at the meeting.
‘A director may, in any manner, waive a notice of a meeting of directors; and attendance
of a director at a meeting of directors is a waiver of notice of the meeting by the
director except when he attends the meeting for the express purpose of objecting to the
transaction of any business on the grounds that the meeting is not lawfully called.’
For Antigua and Barbuda, Barbados, Belize, the Cayman Islands, Dominica, Grenada,
Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and
the Grenadines, and Trinidad and Tobago, it is recommended that the following provision
dealing with inadvertent failure or non-receipt be inserted:
‘Unless the articles so provide or unless the purpose of the meeting falls under a
subsection (2) of <the provision on delegation of powers>, the inadvertent failure of the
convener or conveners of a meeting of members to give notice of the meeting to a
member, or the fact that a member has not received the notice, does not invalidate the
meeting.’
12.21 Adjourned meeting
The general approach to notice of an adjourned meeting is that notice need not be given
where the time and place of the adjourned meeting is announced at the original meeting. 288
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, or
Saint Christopher and Nevis.
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12.21.1 Best practice and recommendation
For the purposes of efficiency, it would be expedient to have such a provision that
reduces the administrative burden of giving notice where the directors were in attendance
at the meeting where the notice was given.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is hereby recommended that the following provision removing
the notification requirement where the director was present at the meeting where the date
and time of the adjourned meeting was announced be inserted:
‘Notice of an adjourned meeting of directors need not be given if the time and place of
the adjourned meeting is announced at the original meeting.’
12.22 Telephone participation
In Antigua and Barbuda, Barbados, the British Virgin Islands, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago, provision is made for the attendance and participation in meetings by virtue of
telephone or other communication.289 There is no comparable provision in Belize, the
Cayman Islands, Jamaica, or Saint Christopher and Nevis.
12.22.1 Best practice and recommendation
For the purposes of efficiency, it is hereby recommended that the following provision
be inserted in Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis. This
provision is increasingly relevant in light of technological developments that permit virtual
attendance at a meeting, though a person may be located in another jurisdiction. Such
technologies include Skype.
The recommended provision is as follows:
‘(1) Subject to the by-laws of a company, a director may, if all the directors of the
company consent, participate in a meeting of directors of the company or of a
committee of the directors by means of such telephone or other communication
facilities as permit all persons participating in the meeting to hear each other.
‘(2) A director who participates in a meeting of directors by such means as are
described in subsection (1), is, for the purposes of this Act, present at the meeting.’
12.23 Delegation of powers
The general provision contained in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad and
Tobago, permits the directors to organise themselves into committees and to appoint from
their own a managing director. It should be noted that some restraint is imposed on the
power of the managing director and committee of directors as certain key powers are
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withheld from their remit. These include the declaration of a dividend or the issue of
shares.
There is no comparable provision in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.23.1 Best practice and recommendation
For the purposes of efficiency, directors should be empowered to organise themselves
into committees and to appoint from their own a managing director, it is therefore
recommended in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis that the following be inserted:
‘(1) Directors of a company may appoint from their number a managing director or a
committee of directors and delegate to the managing director or committee any of the
powers of the directors.
‘(2) Notwithstanding subsection (1), no managing director and no committee of
directors of a company may
(a) submit to the shareholders any question or matter requiring the approval of
the
shareholders;
(b) fill a vacancy among the directors or in the office of auditor;
(c) issue shares except in the manner and on the terms authorised by the director;
(d) declare dividends;
(e) purchase, redeem or otherwise acquire shares issued by the company;
(f) pay a commission referred to in section 50;
(g) approve a management proxy circular referred to in Division F;
(h) approve any financial statements referred to in section 147; or
(i) adopt, amend or repeal by-laws.’
For Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago, it is recommended
that an additional provision be inserted which includes any other matter as identified by
the articles of the company:
‘(j) or any other matter as identified by the articles of the company.’
12.24 Validity of acts
Provision is made in Antigua and Barbuda, Barbados, Belize, the British Virgin Islands,
Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia,
Saint Vincent and the Grenadines, and Trinidad and Tobago.290 The standard provision
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prevents the invalidity of an act of a director due to any irregularity in his or her election or
appointment or any defect in his qualification. The only jurisdiction without a provision on
the validity of the acts of the directors is the Cayman Islands.
12.24.1 Best practice and recommendation
For the Cayman Islands, it is recommended that the following provision be inserted to
protect against the invalidity of the acts of the director due to defects in his election,
appointment or qualification:
‘An act of a director or officer is valid notwithstanding any irregularity in his election or
appointment, or any defect in his disqualification.’
12.25 Resolution in writing
Where a resolution is signed by all the directors entitled to vote on that resolution at a
meeting of directors or a committee of directors, it is as valid as if it had been passed at a
meeting of directors or a committee of directors. 291 The British Virgin Islands provision is,
somewhat, more extensive but the value of the insertion of this extension in other
jurisdictions is reduced by the cumulative effect of other provisions within the Act.
The jurisdictions without comparable provisions are Belize, the Cayman Islands,
Jamaica, and Saint Christopher and Nevis:
12.25.1 Best practice and recommendation
For Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, it is hereby
recommended that the following provision on resolutions in writing be inserted:
‘(1) When a resolution in writing is signed by all the directors entitled to vote on that
resolution at a meeting of directors or committee of directors,
(a) the resolution is as valid as if it had been passed at a meeting of directors or a
committee of directors, and
(b) the resolution satisfies all the requirements of the Act relating to meetings of
directors or committees of directors.
‘(2) A copy of every resolution referred to in subsection (1) must be kept with the
minutes of the proceedings of the directors or committee of directors.’
12.26 Other miscellaneous provisions
One provision, present only in Barbados and Guyana, is the recognition of the one
director board; though it can also be implied in section 4 of the British Virgin Islands
Companies Act 2004. As noted above, the general approach is that each board must be
comprised of three or more directors. The provision for a board to be fully constituted by
one director where no other directors have been appointed is particularly useful for
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smaller companies. The importance of making special provisions for smaller companies is
discussed later in this report.
12.26.1 Best practice and recommendation
For Antigua and Barbuda, Belize, the British Virgin Islands, the Cayman Islands,
Dominica, Grenada, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago, it is recommended that a similar provision be inserted:
‘Where a company has only one director that director may constitute a meeting.’
B. Liabilities of Directors
This section considers five key elements of a director’s liability under regional company
legislation: first, liability for share issue, liability for other acts, the feasibility of a
contribution from other directors, recovery of monies, shares or property to which this
liability relates and defence to and time limit on the liability.
12.27 Liability for share issue
One of the key provisions in many of the regional Companies Acts relates to shares not
being purchased for consideration other than money (which according to that provision
includes an equivalent value of services or property rendered to the company). To ensure
that liability falls squarely on the directors, as opposed to the company, given that they are
the relevant actors in the issue of shares, provision is made in Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago, for the allocation of such liability.292Where such
directors authorise an issue of shares under the relevant provisions for a consideration
other than money they are jointly and severally liable to the company to make good any
amount by which the consideration received is less than the fair equivalent of the money
that the company would have received if the shares had been issued for money on the date
of the resolution.
There is no clear provision for this in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.27.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended:
‘Directors of a company who vote for or consent to a resolution authorising the issue of
a share under <provision for share issue> for a consideration other than money are
jointly and severally liable to the company to make good any amount by which the
consideration received is less than the fair equivalent of the money that the company
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would have received if the share had been issued for money on the date of the
resolution.’
12.28 Liability for other acts
Another prong of liability placed squarely on directors relates to liabilities for specific
acts, all of which may operate to reduce the value of the corporate entity. Such provisions
ensure that even if the shareholders are not the ‘watchful’ masters they are intended to be,
nonetheless, the directors of the company have a financial disincentive from removing
value from the company. Such actions (discussed under other provisions) are the purchase,
redemption or other acquisition of shares, a commission, a payment of a dividend, financial
assistance, a payment of an indemnity contrary to the relevant provisions.293
There is no clear provision for this in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.28.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended:
‘Directors of a company who vote for, or consent to, a resolution authorising:
(a) a purchase, redemption or other acquisition of shares contrary to <provision
on acquisition of shares other acquisition, or redeemable shares;
(b) a commission contrary to <provision on commission for share purchase>;
(c) a payment of a dividend contrary to <provision on prohibited dividend or
payment of dividend;
(d) financial assistance contrary to <provision on illicit loans to the company>; and
(e) a payment of an indemnity contrary to any of the provisions of <Dissent by
shareholder, demand for payment, suspension of rights, offer to pay for share,
application to the court, joined parties, court powers, interest, recourse of dissenting
shareholder, prohibition of payment, oppression restrained>;
are jointly and severally liable to restore to the company any amounts so distributed or
paid and not otherwise recovered by the company.’
12.29 Contribution for judgment
Though sections discussed under 12.27 above expressly state that the directors are
jointly and severally liable, this provision re-emphasises this fact and, whilst including the
sections discussed under 12.28, clearly establishes that such a director who has satisfied a
judgment is entitled to seek a contribution from the other directors who voted for or
consented to the unlawful act.294
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There is no clear provision for this in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.29.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended:
‘A director who has satisfied a judgment founded on a liability under <provision on
liability for share issue and liability for other acts> is entitled to contribution from the
other directors who voted for or consented to the unlawful act upon which the
judgment was founded.’
12.30 Recovery by action
Where monies or shares have been paid to a company in a ‘wrongful’ (within the
context of the liabilities discussed above) circumstance, a director may make an application
to the court for the return of such funds. The court may make an order if it is satisfied that
it is just and equitable to do so and it may include an order to a shareholder or other
recipient to pay or deliver to a director any money or property that was paid or distributed
to the shareholder; an order to a company to return or issue shares to a person from whom
the company has purchased, redeemed or otherwise acquired shares or any further order
as it may think fit. The final, broad power given to the court is crucial in ensuring that
fairness is done between the parties.295
There is no clear provision for this in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.30.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended:
‘(1) A director who is liable under <liability for other acts> may apply to the court for
an order compelling a shareholder or other recipient to pay or deliver to the director
any money or property that was paid or distributed to the shareholder or other
recipient contrary to section <provision on acquisition of own shares, other acquisition,
redeemable shares, commission for share purchase, prohibited dividend, payment of
dividends, illicit loans, permitted loans>.
‘(2) In connection with an application under subsection (1), the court may, if it is
satisfied that it is equitable to do so:
(a) order a shareholder or other recipient to pay or deliver to a director any
money or property that was paid or distributed to the shareholder or other
recipient contrary to any of the provisions of <provision on acquisition of own
shares, other acquisition, redeemable shares, commission for share purchase,
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prohibited dividend, payment of dividends, illicit loans, permitted loans,
indemnifying directors, etc., for derivative actions, right to indemnity,
insurance of directors, etc., court approval of indemnity, dissent by
shareholder, demand for payment, suspension of rights, offer to pay for share,
application to the court, joined parties, court powers, interest, recourse of
dissenting shareholder, prohibition of payment, oppression restrained>;
(b) order a company to return or issue shares to a person from whom the company
has purchased, redeemed or otherwise acquired shares; or
(c) make any further order it thinks fit.’
12.31 Defence to and time limit on liability
A director may avoid liability (under 12.27 above) if he did not know and could not
reasonably have known that the share issued for consideration was less than the fair
equivalent of the money that the company would have received if the share had been issued
for money.296 Further, there is a two-year time limit on actions under 12.27 and 12.28
above from the date of the resolution authorising the action complained of.297 This protects
directors from unending liability.
There is no clear provision for this in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, or Saint Christopher and Nevis.
12.31.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended:
‘A director of a company is not liable under <provision on liability for share issue> if he
did not know and could not reasonably have known that the share was issued for a
consideration less than the fair equivalent of the money that the company would have
received if the share had been issued for money.
‘An action to enforce a liability imposed under <liability for share issue and liability for
other acts>may not be commenced after 2 years from the date of the resolution
authorising the action complained of.’
C. Contractual Interest
12.32 Interests in contracts
To ensure transparency in transactions relating to directors and any related bias which
may result, one of the mechanisms used across enabling statutes, such as those in the
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regional statutes, is disclosure.298 The relevant factor is that of a material interest in the
contract. In the minutes of the meetings of directors, the nature and extent of his or her
interest must be disclosed. The statute provides for disclosure where the proposed
irregularity is by the director of the company or an officer of the company, who is not a
director.
12.32.1 Best practice and recommendation
In Belize and the Cayman Islands, it is hereby recommended that the following
provision be adopted. This added detail would also be useful in the British Virgin Islands
provision:
‘(1) A director or officer of a company
(a) who is a party to a material contract or proposed material contract with the
company; or
(b) who is a director or an officer of any body, or has a material interest in any
body, that is a party to a material contract or proposed material contract with
the company;
must disclose in writing to the company or request to have entered in the minutes of
meetings of directors the nature and extent of his or her interest.
‘(2) The disclosure required by subsection (1) must be made, in the case of a director of
a company
(a) at the meeting at which a proposed contract is first considered;
(b) if the director was not then interested in a proposed contract, at the first
meeting after he or she becomes so interested;
(c) if the director becomes interested after a contract is made, at the first meeting
after he or she becomes so interested; or
(d) if a person who is interested in a contract later becomes a director of the
company, at the first meeting after he or she becomes a director.
‘(3) The disclosure required by subsection (1) must be made, in the case of an officer of
a company who is not a director:
(a) forthwith after he or she becomes aware that the contract or proposed contract
is to be considered, or has been considered, at a meeting of directors of the
company;
(b) if the officer becomes interested after a contract is made, forthwith after he or
she becomes so interested, as a meeting of directors of the company;
(c) if a person who is interested in a contract later becomes an officer of the
company, forthwith after he or she becomes an officer.
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‘(4) If a material contract or a proposed material contract is one that, in the ordinary
course of the company's business, would not require approval by the directors or
shareholders of the company, a director or officer of the company must disclose in
writing to the company, or request to have entered in the minutes of meetings of
directors, the nature and extent of his or her interest forthwith after the director or
officer becomes aware of the contract or proposed contract.
‘(5) A director of a company who is referred to in subsection (1) may vote on any
resolution to approve a contract that he or she has an interest in, if the contract
(a) is an arrangement by way of security for money loaned to, or obligations
undertaken by him or her, for the benefit of the company or an affiliate of the
company;
(b) is a contract that relates primarily to his or her remuneration as a director,
officer, employee or agent of the company or affiliate of the company;
(c) is a contract for indemnity or insurance under <provision on indemnifying
directors, etc., for derivative actions, right to indemnity, insurance of directors,
etc., court approval of indemnity>;
(d) is a contract with an affiliate of the company; or
(e) is a contract other than one referred to in paragraphs (a) to (d);
but, in the case of a contract described in paragraph (e), no resolution is valid unless it
is approved by not less than two-thirds of the votes of the shareholders of the company
to whom notice of the nature and extent of the director's interest in the contract is
declared and disclosed in reasonable detail.’
12.33 Interest declaration
To ensure the ease of declaration of any interest, there is no requirement that such
interest must be disclosed in a specific form; rather, a general notice to the directors of the
company shall suffice.299This is not provided for in Belize or in the Cayman Islands.
12.33.1 Best practice and recommendation
In Belize and the Cayman Islands, it is hereby recommended that the following
provision be adopted:
‘For the purposes of <provision on interests on contracts>, a general notice to the
directors of a company by a director or an officer of the company declaring that he is a
director or officer of, or has a material interest in, another body, and is to be regarded
as interested in any contract with that body is a sufficient declaration of interest in
relation to any such contract.’
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12.34 Avoidance of nullity
The simple effect of such provisions is that they remove any presumption that a mere
material interest in a contract is void or voidable.300
12.34.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the following provision be adopted:
‘A material contract between a company and one or more of its directors or officers, or
between a company and another body of which a director or officer of the company is a
director or officer, or in which he or she has a material interest, is neither void nor
voidable:
(a) by reason only of that relationship, or
(b) by reason only that a director with an interest in the contract is present at, or is
counted to determine the presence of a quorum at, a meeting of directors or a
committee of directors that authorised the contract,
if the director or officer disclosed his interest in accordance with subsection (2), (3) or
(4) of <provision on interest in contracts and interest declaration>, as the case may be,
and the contract was approved by the directors or the shareholders and was
reasonable and fair to the company at the time it was approved.’
12.35 Setting aside contract
This provision permits the company to set aside the contract on such terms as the court
thinks fit when an interest in a material contract has not been disclosed by a director or
officer of the company.301
12.35.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the following provision be adopted:
‘When a director or officer of a company fails to disclose, in accordance with <provision
on interest in contracts and interest declaration>, his or her interest in a material
contract made by the company, the court may, upon the application of the company or a
shareholder of the company set aside the contract on such terms as the court thinks fit.’
12.36 Designation of office
Given that the power to manage the company has been designated to the board of
directors by the shareholders, the usual presumption would be that any re-allocation of this
power should receive further approval by the shareholders. This provision, while giving the
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shareholders power to intervene, permits the re-designation of the powers to manage the
business and affairs of the company, unless such a power is expressly reserved. 302
12.36.1 Best practice and recommendation
Given the enabling approach to company law, this provision should be inserted in
Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher and
Nevis:
‘Subject to the articles or by-laws of a company or any unanimous shareholder
agreement:
(a) the directors of the company may designate the offices of the company, appoint as
officers persons of full capacity, specify their duties and delegate to them powers to
manage the business and affairs of the company, except powers to do anything
referred to in subsection (2) of <provision on delegation of powers>; and
(b) a director may be appointed to any office of the company; and
(c) two or more offices of the company may be held by the same person.’
12.37 Borrowing powers
This is one of the enabling provisions that permit the directors to borrow money from
the company without the authorisation of the shareholders. To restrict such a power,
shareholders can simply insert a provision to the contrary in the articles.303 It should also
be noted that this power must be exercised in line with the duty of care imposed on
directors; thus, the authorisation of the board to the detriment of the company, for
example, where the company becomes insolvent, may be treated as a breach of their duty of
care.
12.37.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the following provision be adopted:
‘(1) Unless the articles or by-laws of, or any unanimous shareholder agreement relating
to, the company otherwise provide, the articles of a company are presumed to provide
that the directors of the company may, without authorisation of the shareholders
(a) borrow money upon the credit of the company;
(b) issue, re-issue, sell or pledge debentures of the company;
(c) subject to <provision on illicit loans to the company>, give a guarantee on
behalf of the company to secure performance of an obligation of any person;
and
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(d) mortgage, charge, pledge, or otherwise create to secure any obligation of the
company a security interest in all or any property of the company that is owned
or subsequently acquired by the company.
‘(2) Notwithstanding <subsection (2) of provision on delegation of powers> and
<paragraph (a) of provision on designation of offices>, unless the articles or by-laws of,
or any unanimous shareholder agreement relating to, a company otherwise provide,
the directors of the company may by resolution delegate the powers mentioned in
subsection (1) to a director, a committee of directors or an officer of the company.
‘(3) For the purposes of this Act "security interest" means any interest in or charge
upon any property of a company, by way of mortgage, bond, lien, pledge or other
means, that is created or taken to secure the payment of an obligation of the company.’
D. Duties
12.38 Duty of care
The approaches to the duty of care may be classified into the following approaches:
First, there is a simplified approach to be found in Saint Christopher and Nevis.304Here,
the provision lays out the standard of care: in exercising his or her powers and discharging
his or her duties, a director shall act honestly and in good faith with a view to the best
interests of the company; and exercise the care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances. Then it proceeds to note that
no act or omission shall be treated as a breach once the members of the company authorise
or ratify the breach, and after the act or omission, the company remains solvent. The Act
uses both tests: balance sheet (assets exceed liabilities) and the cash flow test (ability to
discharge liabilities as they fall due).
This may be contrasted with the approach found in Barbados and Guyana.305
Here, there are five key provisions. The first key provision lays out the test that is
identical to that in Saint Christopher and Nevis. It, however, qualifies this test by
identifying the determinative factors, namely, that the directors must have regard to
the interests of the company’s employees in general as well as to the interests of
shareholders; thus raising the stakeholder theory. The third key element is that the
duty is owed to the company and the company alone, and is enforceable in the same way as
any other fiduciary duty owed to a company by its directors. Fourth, included in the duties
is an explicit statement that every director and officer of the company is under an
obligation to comply with this Act and the regulations and with the articles and by-laws of
the company. Fifth, no provision in a contract, the articles of the company, by-laws or any
resolution shall relieve a director or officer of the company from the duty to act in
accordance with this Act or the regulations or shall relieve him of a liability from a breach
thereof.
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This may be further contrasted with the approach in Antigua and Barbuda, Dominica,
Grenada, Saint Lucia, Montserrat and Trinidad and Tobago.306 The provision in these
jurisdictions is identical to the approach in Barbados and Guyana, except that an additional
provision has been inserted. Under subsection (4), it is provided that no information or
affairs of a company shall be disclosed by a director or officer of the company except for the
purposes of the exercise or performance of his functions as a director or officer; for the
purposes of any legal proceedings, pursuant to the requirements of any written law or
when authorised by the company.
Another approach to the issue of duties may be found in the British Virgin
Islands.307The British Virgin Islands provision, at first glance, appears to only support a
subjective standard. Here, the obligation is that in exercising his powers and performing his
duties, he shall act honestly and in good faith in what the director believes to be in the best
interests of the company. It, however, also raises the objective standard: when exercising
the powers or performing the duties as a director, he shall exercise the care, diligence and
skill that a reasonable director would exercise in the same circumstances taking into
account, but without limitation, to the nature of the company, the nature of the decision;
the position of the director and the nature of the responsibilities undertaken by him.
It also contains 2 interesting provisions relative to ‘group’ companies: where the
company is a wholly-owned subsidiary and its articles or memorandum expressly permit,
the director of such a company must act in the interests of the holding company, even if
such a decision would not be in the best interest of the subsidiary. Provision is also made
where it is a joint venture. Where the subsidiary is not wholly-owned, the directors may
only act in the best interest of the holding company, if the articles or memorandum
permit/(s) and it has received prior consent from its shareholders, other than the holding
company.
This provision also codifies the ‘proper purpose’ duty. It provides that a director shall
exercise his or her powers for a proper purpose and shall not act, or agree to the company’s
acting in a manner that contravenes the Act, the articles or memorandum of the company.
The final key element of the British Virgin Islands provision is that it permits the
director’s reasonable reliance on documents, including the register of members, books,
records, financial statements and other information prepared or supplied, and on
professional or expert advice given by an employee of the company or a professional whom
the director believes on reasonable grounds to be reliable and competent in the matters
concerned; or any other director, or committee of directors upon which the director did not
serve in relation to matters within the director’s or committee’s designated authority.
The final approach may be found in Jamaica. It may be argued that the Jamaican
provision is quite similar to the Trinidad and Tobago et al. provision but there are 2 unique
components. On the one hand, a provision similar to the British Virgin Islands provision on
reliance of documents may be found in the Jamaican statute. On the other hand, there is a
unique provision that indicates that the service contract of a director or officer may require
that the director or officer observe a higher standard of care than specified in the provision.
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Though the jurisprudence from the region accepts the established common law duties,
they are yet to be codified. The British Virgin Islands’ approach of codifying the proper
purpose duty is an example of this codification. The general regional approach may be
contrasted with the United Kingdom approach where the duties have been codified.
Stein argues that there are 3 primary models to determining the group to whom the
duties of directors are owed.308First, there is the capitalist model which states that all
duties are owed to the shareholders of the company, to the exclusion of all others, including
employees. The second model, the pluralist model, regards the interests of shareholders as
an end in themselves, and thus requires a constant balance of the interests of all
stakeholders. The interest of one stakeholder should only be prioritised over another
where it would be in the best interests of the company as a whole. The final model, the
‘enlightened shareholder’ model, puts the ‘interests of shareholders first but holds that, in
pursuing shareholders’ best interests in the long term, the interests of all other
stakeholders, including employees, suppliers and creditors, as well as the environment and
the community at large, must be considered.’309 This final model is the one adopted by the
UK Companies Act 2006.
For purposes of comparison, it is useful to briefly consider the UK approach to
directors’ duties. Traditionally, the core duties were defined by the common law; however,
they are now codified in sections 170 – 177 of the UK Companies Act 2006. The relationship
between the case law and the statute is identified in sections 170(3) and (4). The former
states that the statutory duties replace case law principles while the latter provision states
that regard is to be had to relevant case law principles to the extent that they may assist in
the proper understanding of the duties. Within the opening provisions of this discussion
within the Act, there is clear acceptance of deference to judicial management. In an
application to the Judicial Committee of the Privy Council on appeal from Canada,310 Lord
Davey noted that ‘[I]t is an elementary principle of the law relating to joint stock companies
that the Court will not interfere with the internal management of companies acting within
their powers, and in fact has no jurisdiction to do so. Again, it is clear law that in order to
redress a wrong done to the company or to recover moneys or damages alleged to be due to
the company, the action should prima facie be brought by the company itself.’311 There is,
however, no express reference to the business judgment rule and this may serve as
evidence that its inclusion was not intended. Other key provisions include that in the
absence of special circumstances that activate common law duties, the duty is owed to the
company and the company alone and the duties are the same for all directors, whether
executive or non-executive.
The United Kingdom approach (See Appendix 1) has resulted in the identification of 7
clear duties which directors must discharge in relation to the company: the duty to act
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within their powers,312 duty to promote the success of the company,313duty to exercise
independent judgment,314duty to exercise reasonable care, skill and diligence,315 duty to
avoid conflicts of interest,316 duty not to accept benefits from third parties/insider
dealing,317 and duty to declare an interest.318
The United Kingdom approach stands in contrast to the Canadian approach where a
two-pronged duty of care is established. Section 122 states that every director and officer
of a corporation in exercising their powers and discharging their duties shall act honestly
and in good faith with a view to the best interests of the corporation; and exercise the
care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances. Further, every director and officer shall comply with this Act, the
regulations, articles, by-laws and any unanimous shareholder agreement.319 Finally, no
provision may be given, whether in a contract, articles, by-laws or resolution, to relieve a
director or officer from the breach of a duty to act in accordance with this Act or the
regulations thereof.320 Given the adoption of such provisions in regional jurisprudence,
similar provisions may be found in the region.
As a result of the adoption of such provisions, and given some recent Canadian
decisions, the relevance and possible applicability of the business judgment rule should
also be investigated. Two key decisions raise the relevance of the business judgment rule:
the Supreme Court decisions of Peoples Department Stores v Wise321 and Maple Leaf Foods
Inc. v. Schneider Corp.322 In the former case, the court commented ‘Courts are ill-suited and
should be reluctant to second-guess the application of business expertise to the
considerations that are involved in corporate decision making, but they are capable, on the
facts of any case, of determining whether an appropriate degree of prudence and diligence
was brought to bear in reaching what is claimed to be a reasonable business decision at the
time it was made.’ In the latter case, it was noted that ‘[T]he court must be satisfied that the
directors have acted reasonably and fairly. The court looks to see that the directors made a
reasonable decision not a perfect decision. Provided the decision taken is within a range of
reasonableness, the court ought not to substitute its opinion for that of the board even
though subsequent events may have cast doubt on the board’s determination. As long as
the directors have selected one of several reasonable alternatives, deference is accorded to
the board’s decision.’ Though there is no express reference to such a rule in the statute, it is
deeply entrenched in the case law.
Such an application was evident in the recent Canadian case of Re Unique Broadband
Systems Inc.323 where the court noted that though it would defer to the business decisions
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honestly made, it would not sit idly by and permit the board to engage in conduct that had
no legitimate business purpose and was in clear breach of its fiduciary duties.324 There is,
however, no absolute presumption in favour of the business judgment rule.325
Given its deep-entrenchment in case law, the absence of an express statement has not
operated to prejudice litigants. Regional Parliaments will, however, have to consider
whether it is preferable to include a statement on the operation on the business judgment
rule as a matter of urgency. It is also arguable that within the express statement,
particularly, the objective element of the test, which requires a consideration of what a
similarly placed, reasonable director would do, implicitly includes a consideration of such a
rule.
12.38.1 Best practice and Recommendation
In Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Guyana, Jamaica, Saint Lucia, Saint Christopher and Nevis, and
Trinidad and Tobago, in line with best practice in modern company law and consistent with
a proper approach to issues of corporate social responsibility, it is recommended that the
following provision be inserted:
‘(1) Every director and officer of a company in exercising his or her powers and
discharging his duties must
(a) act honestly and in good faith with a view to the best interests of the company;
and
(b) exercise the care, diligence and skill that a reasonably prudent person would
exercise in comparable circumstances.
‘(2) In determining what are the best interests of a company, a director must have
regard to the interests of the company's employees in general as well as to the interests
of its shareholder.’
Insert new provision [in line with the good corporate social responsibility practice] –
add to subsection (2):
‘The director may (as opposed to must) have regard to the need to foster the company's
business relationships with suppliers, customers and others, the impact of the
company's operations on the community and the environment and the desirability of
the company’s maintaining a reputation for high standards of business conduct.
‘(3) The duty imposed by subsection (2) on the directors of a company is owned by
them to the company alone; and the duty is enforceable in the same way as any other
fiduciary duty owned to a company by its directors.
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‘(4) Every director and officer of a company must comply with this Act and the
regulations, and with the articles and by-laws of the company, and any unanimous
shareholder agreement relating to the company.
‘(5) Subject to subsection (2) of <provision on unanimous shareholder agreement>, no
provision in a contract, the articles of a company, its by-laws or any resolution, relieves
a director or officer of the company from the duty to act in accordance with this Act or
the regulations, or relieves him or her from liability for a breach of this Act or the
regulation.’
E. Indemnification
12.39 Indemnification of directors
The Dickerson Report regards the issue of indemnification of directors as raising ‘one
of the most complex and most controversial problems of contemporary corporation
law.’326Such a discussion requires a balancing of the policies of accountability, fairness and
protection. Apart from the general provision,327 there are 4 key provisions which are
reflected in many of the regional acts: Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Jamaica, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad
and Tobago. The fact that a similar approach is adopted across the region is an acceptance
that such provisions do not encourage directors to be reckless but rather permit protection
of directors in defined circumstances.
First, there is a general provision indemnifying directors, officers, former directors and
officers and a person who acted at the company’s request and his or her legal
representatives against all costs, charges and expenses. To prevent abuse of power and to
ensure the balancing of key policies raised below, such a provision does not apply unless
the director and officer acted honestly and in good faith with a view to the best interests of
the company, and in cases of a criminal or administrative action or proceeding that is
enforced by a monetary penalty, he or she had reasonable grounds for believing that his or
her conduct was lawful. Indemnity is available in respect of derivative action,328 namely an
action by or on behalf of the company or body corporate to obtain a judgment in his or her
favour and to which he or she is made a party by reason of being or having been a director
or officer of the company.
The next key element is the right to indemnity on 3 main grounds:329 first, that the
person seeking indemnity was successful on the merits in his or her defence of the action or
proceeding, second, that the person is qualified in accordance with the provisions discussed
326
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above, and third, that such a person is fairly and reasonably entitled to indemnity. The
fairness of the Act is evidence in the latter all-encompassing provision which gives
discretion for a director to be indemnified in circumstances which are regarded as fair and
reasonable. Such a person may also be covered by insurance, which the company is
permitted to purchase and maintain for the benefit of any person who may indemnify such
persons. An interpretation of the provision is evidence that it is quite narrow as it only
covers liability incurred as a result of a breach when discharging his or her duty of care,
particularly, when he or she shall exercise the care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances. Thus, insurance is only
available where he or she is liable after he or she has exercised such a duty with care,
diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.330A person entitled to indemnify may make an application to the court
approving an indemnity.331It appears that the interest of other parties may be represented
by the Registrar, who may appear in such cases.
12.39.1 Best practice and recommendation
In Belize, Saint Christopher and Nevis, and the Cayman Islands, it is recommended that
the following provisions be adopted:
Indemnifying directors, etc.
‘(1) Except in respect of an action by or on behalf of a company or body corporate to
obtain a judgment in its favour, a company may indemnify
(a) a director or officer of the company,
(b) a former director or officer of the company, or
(c) a person who acts or acted at the company's request as a director or officer of a
body corporate of which the company is or was a shareholder or creditor,
and his or her legal representatives, against all costs, charges and expenses (including
an amount paid to settle an action or satisfy a judgment) reasonably incurred by him or
her in respect of any civil, criminal or administrative action or proceeding to which he
or she is made a party by reason of being, or having been, a director or officer of that
company or body corporate.
‘(2) Subsection (1) does not apply unless the director or officer to be so indemnified
(a) acted honestly and in good faith with a view to the best interests of the
company, and
(b) in the case of a criminal or administrative action or proceeding that is enforced
by a monetary penalty, had reasonable grounds for believing that his or her
conduct was lawful.’
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For derivative action
‘A company may with the approval of the court indemnify a person referred to in
<provision on indemnifying directors>in respect of an action
(a) by or on behalf of the company or body corporate to obtain a judgment in its
favour, and
(b) to which he or she is made a party by reason of being or having been a director
or an officer of the company or body corporate,
against all costs, charges and expenses reasonably incurred by him or her in connection
with the action, if he or she fulfils the conditions set out in subsection (2) of <provision
on indemnifying directors>.’
Right to indemnity
‘Notwithstanding anything in <provision on indemnifying directors and for derivative
action>, a person described in <provision on indemnifying directors> is entitled to
indemnity from the company in respect of all costs, charges and expenses reasonably
incurred by him or her in connection with the defence of any civil, criminal or
administrative action or proceeding to which he or she is made a party by reason of being,
or having been, a director or officer of the company or body corporate, if the person seeking
indemnity:
(a) was substantially successful on the merits in his or her defence of the action or
proceeding,
(b) qualified in accordance with the standards set out in <provision on
indemnifying directors and for derivative action>, and
(c) is fairly and reasonably entitled to indemnity.’
Insurance of directors
‘A company may purchase and maintain insurance for the benefit of any person
referred to in <provision on indemnifying directors> against any liability incurred by
him or her under paragraph (b) of subsection (1) of <provision on duty of care> in his
or her capacity as a director or officer of the company.’
Court approval of indemnity
‘(1) A company or person referred to in <provision on indemnifying directors> may
apply to the court for an order approving an indemnity under <provision on derivative
action>; and the court may so order and make any further order it thinks fit.
‘(2) An applicant under subsection (1) must give the Registrar notice of the application;
and the Registrar may appear and be heard in person or by an attorney-at-law.
‘(3) Upon an application under subsection (1), the court may order notice to be given to
any interested person; and that person may appear and be heard in person or by an
attorney-at-law.’
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An additional provision should be adopted, as noted in the Dickerson Report, to
prevent collusion between directors, a disclosure obligation should be adopted. The
directors should be required to disclose any indemnification at the next shareholders’
meeting.
F. Remuneration
12.40 Remuneration
Many of the provisions expressly provide that subject to the articles or bye-laws, or any
unanimous shareholders’ agreements, the directors of a company may fix the remuneration
of the directors, officers and employees of the company.332 In some jurisdictions, though
not expressly provided in the statute, a similar provision has been made in the model
articles.333 The issue of remuneration and whether directors should have the power to set
their own remuneration is discussed under Theme 3 under Chapter 28. It should be noted
that extensive provisions on the disclosure of remuneration are laid down in Jamaica,
including a requirement that they should be open to inspection.334
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Chapter 13

Share Capital
____________________________________________________________________________________________________
This section discusses the statute’s treatment of capital paid into the company by
shareholders. It considers how capital may be paid in, how shares may be issued and
limitations on the return of capital to shareholders.
Rather than considering all of the issues raised on the issue of share capital, this
Chapter of the Report considers the key areas on the discussion of this area that are critical
for the development and maintenance of a modern company law framework.
It should be noted that the old approach found in very few statutes (identified below in
turn) required that a par value be set for each share. The amount paid for the share could
be higher but could be no lower than the par/nominal value. This difference is referred to
as the share premium. Thus, in the statutes adopting the older approach, reference would
be made to the share premium account.335 The modern approach of no par value shares is
recommended here. The issue of fractional shares is also addressed in statutes adopting the
old approach. Such an issue is relevant to pre-emption rights. Under the Companies Act, the
right of pre-emption (discussed in further detail below) imposed an obligation on the
company to offer new shares to existing shareholders proportionate to their actual
holdings. The interpretation of this was that the company had to be wound up in a way that
favours the existing shareholders; thus they would get the benefit of any fractional
entitlement. In newer statutes, provision regarding fractional entitlements may be altered
by the articles. Further, one approach in the United Kingdom found under the Listing Rules
(and thus only relevant to public companies) is that under LR 9.3.12(2)(2), a company can
ignore the fractional entitlements that would be due to the shareholder and sell the
fractional entitlements on the market; therefore increasing the company’s flexibility in
relation to fractional entitlements.
13.1 Nature of shares
Such provisions indicate that shares are personal estate only and may be transferred as
permitted by the Act.336 Further, such statutes have moved away from the par value
approach and do not permit the issuing of shares of par or nominal value. Where such
shares were issued prior the former Act, it shall be deemed to be a share without nominal
or par value. A par value share is one where the value ascribed to the share is that
determined in the statement of capital that a company must file with the Registrar of
Companies or whenever capital is altered. This also sets the minimum allotted price of the
shares. The CARICOM Report recommended the removal of the par value system, according
to Mangal, to prevent deceptions and misunderstandings leaving the prospective investor
335
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to estimate the value of the share on the basis of the knowledge of the assets of the
company rather than any face value placed on the share.337 Rather than issuing par value
shares, the articles of association should set out the “minimum” issued price in respect of a
share or each class if divided into classes. Shares must be distinguishable, unless all of them
rank equally for all purposes.
13.1.1. Best practice and recommendation
Though provision is made in Jamaica and there is an election to retain par value shares,
it is recommended that par value shares be abolished outright in all jurisdictions where
such a possibility remains under any regional Acts:
‘(1) Shares in a company are personal estate and are not of the nature of real estate;
and a share is transferable in the manner provided by this Act.
‘(2) Shares in a company are to be without nominal or par value.
‘(3) When a former<Act> company [where this is provided for under the relevant
statute] is continued under this Act, a share with nominal or par value issued by the
company before it was so continued is, for the purposes of subsection (2), deemed to be
a share without nominal or par value.
‘(4) Subject to subsection (5), each share in a company must be distinguished by an
appropriate designation.
‘(5) If at any time all the issued shares in a company, or all the issued shares in a
company of a particular class, rank equally for all purposes, none of those shares need
thereafter have a distinguishing designation so long as they rank equally for all
purposes with all shares for the time being issued, or, as the case may be, all the shares
for the time being issued for the particular class.’
13.2 Share classes: one or more than one class
Where there is only one class of shares, the rights of the holders are equal in all
respects and include the right to vote, receive dividends and receive remaining property
after the company’s dissolution. Where there is more than one class of shares, the company
must identify the relevant rights attached to each class of shares.338 It should be noted that
provision has been made for the subsequent changing of share classes339 and conversion

337

Mangal (n 25) 85.
Antigua and Barbuda, sections 27 - 28; Barbados, sections 27 – 28; British Virgin Islands, section
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Antigua and Barbuda, section 48; Barbados, section 48; Dominica, section 48; Grenada, section
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privileges, options and rights340 under the Act – this flexibility (where needed) is highly
desirable.
13.2.1. Best practice and recommendation
For the purposes of clarity and certainty, it is recommended that the following
provision be adopted in the Cayman Islands and Belize:
‘(1) When a company has only one class of shares, the rights of the holders are equal in
all respects, and include
(a) the right to vote at any meeting of shareholders;
(b) the right to receive any dividend declared by the company; and
(c) the right to receive the remaining property of the company on dissolution.
‘(2) The articles of a company may provide for more than one class of shares; and, if
they so provide
(a) the rights, privileges, restrictions and conditions attaching to the shares of each
class must be set out in the articles; and
(b) the rights set out in subsection (1) must be attached to at least one class of shares,
but all of those rights need not be attached to the same class of shares.’
13.3. Share issue
Though the power to issue shares may be treated as falling within the directors’ general
power to manage the company, there is express provision for the issuing of shares at such
times and to such persons as the directors may see fit. This is subject to any restriction in
the articles, the by-laws, unanimous shareholder agreements and provisions on preemptive rights.341
13.3.1. Best practice and recommendation
Given the move away from the memorandum and ‘objects’ clause and for the purposes
of clarity on the ambit of the directors’ power to issue shares, it is recommended that the
following provision be inserted in Belize, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis:
‘(1) Subject to the articles, the by-laws, any unanimous shareholder agreement, and
<provision on pre-emption rights> shares may be issued at such times, and to such
persons, and for such consideration, as the directors may determine.
‘(2) No company may issue bearer shares or bearer share certificates.’
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Antigua and Barbuda, section 35; Barbados, section 35; Dominica, section 35; Grenada, section
35; Guyana, section 34; Saint Lucia, section 35; Saint Vincent and the Grenadines, section 35;
Trinidad and Tobago, section 39.
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13.4. Consideration
To ensure that the company receives proper consideration for the shares, there is a
prohibition on partly-paid up shares. Therefore, shares may not be issued until they are
fully paid for in cash or in property or past service that is the fair equivalent of the money
that the company would have received had the shares been issued for money. Additional
certainty is provided by the insertion of a provision which states that in determining the
issue of equivalent value, the directors may take into account reasonable charges and
expenses of organisation and reorganisation and payments for property and past services
reasonably expected to benefit the company. To emphasise the requirement that the
company must receive the value before the shares are issued, the statute does not treat a
promissory note or a promise to pay as “property”.342 Such provisions ensure a level of
predictability in the company’s affairs.
A more extensive provision may be found in Guyana, where, provision is also made for
the payment for the shares to be made in instalment if the company so agrees. This must be
paid off within one year after the allotment. Given their provision which is in line with the
regional approach above, namely that shares may not be issued until fully paid up, they will
be allotted to the shareholder but not issued until such time. Within one month after the
instalment is due, the company may serve written notice on the shareholder him stating the
amount due, the date on which it became due and the fact that unless paid, the shares will
be forfeited. Where the amount is not so paid, the allotment shall become void and the
shares shall be forfeited to the company. The company may still recover any outstanding
money and the shareholder has no cause for action against the company for any instalment
payments made.
13.4.1. Best practice and recommendation
The provisions in Belize, the British Virgin Islands, and Saint Christopher and Nevis343
provide for par value shares and permits shares to be issued which are not fully paid up,
with arrangements for the payment of the difference between the shareholders in the
amounts and times of payments. Though provision is made for the first subsection of the
recommended provision, it is proposed that the provision in the Cayman Islands be
amended to include the entire recommendation, particularly, given the clarity that is
provided by (2). It also ensures transparency in the company’s dealings and that the
company is paid valuable consideration. Therefore, the provisions in Belize, the British
Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis should be substituted
with the provision below:
‘(1) A share may not be issued until it is fully paid
(a) in money, or
(b) in property or past service that is the fair equivalent of the money that the
company would have received if the share had been issued for money.
342

Antigua and Barbuda, section 30; Barbados, section 30; Cayman Islands, section 37(3)(a);
Dominica, section 30; Grenada, section 30; Guyana, section 29; Jamaica, section 38; Saint Lucia,
section 30; Saint Vincent and the Grenadines, section 30; Trinidad and Tobago, section 34.
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Belize, section 40; British Virgin Islands, sections 47 – 48 and 51; Saint Christopher and Nevis,
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‘(2) In determining whether property or past service is the fair equivalent of a money
consideration, the directors may take into account reasonable charges and expenses of
organisation and reorganisation, and payments for property and past services
reasonably expected to benefit the company.
‘(3) For the purposes of this section, "property" does not include a promissory note or a
promise to pay.’
In all of the other jurisdictions, close consideration should be made on the desirability
of the insertion of a provision similar to the Guyanese instalment provision.
‘(4) Subject to this section and <provision on share classes>, where the issue price of
shares by a company to be paid for in cash is not fully paid such issue price shall be
paid to the company within one year after they are allotted and may be paid by
instalments if the company so agrees.
‘If a shareholder fails to pay to a company an instalment of the issue price in respect of
shares held by him within one month after the instalment becomes due, the company
may serve a written notice on him stating –
(a) the amount due in respect of the shares;
(b) the date on which it became due; and
(c) that unless the amount is paid within one month after the notice is served, the
shares shall be forfeited, but without prejudice to the recovery after the
forfeiture of any unpaid instalments,
and if the amount is not paid –
(d) the allotment of the shares shall become void and the shares shall be forfeited
by the company;
(e) the company may recover any instalments of the issue price which are due but
unpaid at the date the allotment is avoided; and;
(f) the company shall not be accountable to the shareholder for instalments of the
issue price which have been paid when the allotment of the shares is avoided.’
13.5. Stated capital accounts
For the purposes of accountability and transparency, the company is required to
maintain a separate stated capital account for each class and series of shares that it issues.
A company may only add the actual consideration received and is prohibited from reducing
its stated capital or any stated capital account in the manner provided by this Act. A special
resolution must approve any decision by which the company proposes to add an amount to
a stated capital account.344 Such a provision which requires shareholder approval is
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Antigua and Barbuda, section 31; Barbados, section 31; Dominica, section 31; Grenada, section
31; Guyana, section 30; Jamaica, section 39; Saint Lucia, section 31; Saint Vincent and the
Grenadines, section 31; Trinidad and Tobago, section 35.
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critically important as it prevents the directors from shifting finances with a view to
evading shareholders regarding the actual value received for the shares.
13.5.1. Best practice and recommendation
Given the reasons listed above, it is recommended that a clear provision, similar to the
recommendation below be inserted in Belize, the British Virgin Islands, the Cayman Islands,
and Saint Christopher and Nevis:
‘(1) A company must maintain a separate stated capital account for each class and
series of shares that it issues.
‘(2) A company must add to the appropriate stated capital account the full amount of
the consideration that it receives for any shares that it issues.
‘(3) A company may not reduce its stated capital or any stated capital account except in
the manner provided by this Act.
‘(4) A company must not, in respect of a share that it issues, add to a stated capital
account an amount greater than the amount of the consideration that it receives for the
share.
‘(5) When a company proposes to add an amount to a stated capital account that it
maintains in respect of a class or series of shares, that addition to the stated capital
account must be approved by special resolution if:
(a) the amount to be added was not received by the company as consideration for
the issue of shares, and
(b) the company has issued any outstanding shares of more than one class or
series.
‘(6) Notwithstanding <provision on consideration> and subsection (2)
(a) when, in exchange for property, a company issues shares
(i) to a body corporate that that was an affiliate of the company immediately
before the exchange, or
(ii) to a person who controlled the company immediately before the exchange,
the company, subject to subsection (4), may add to the stated capital accounts
that are maintained for the shares of the classes or series issued, the amount agreed, by
the company and the body corporate or person, to be the consideration for the shares
so exchanged;
(b) when a company issues shares in exchange for shares of a body corporate that
was an affiliate of the company immediately before the exchange, the company
may, subject to subsection (4), add to the stated capital accounts that are
maintained for the shares of the classes or series issued an amount that is not
less than the amount set out, in respect of the acquired shares of the body
corporate, in the stated capital or equivalent accounts of the body corporate
immediately before the exchange; or
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(c) when a company issues shares in exchange for shares of a body corporate that
becomes, because of the exchange, an affiliate of the company, the company
may, subject to subsection (4), add to the stated capital accounts that are
maintained for the classes or series issued an amount that is not less than the
amount set out, in respect of the acquired shares of the body corporate, in the
stated capital or equivalent accounts of the body corporate immediately before
the exchange.’
13.6. Pre-emptive rights
Such a provision, commonly referred to as ‘the right of first refusal’ prevents a class of
shares from being issued unless they have first been offered to the shareholders holding
shares in that class. This is an enabling provision and only applies where the articles so
provide. Nonetheless, such a provision does not apply where the shares are being issued for
consideration other than money, as a share dividend or pursuant to exercise of conversion
privileges, options or rights previously granted by the company.345
13.6.1. Best practice and recommendation
Though such provisions are often covered under Model Regulations, it is suggested that
it is best practice, given the enabling approach, which allows the company to opt out, to
insert such a provision in the company legislation in Belize, the Cayman Islands, and Saint
Christopher and Nevis:
‘(1) If the articles so provide, no shares of a class of shares may be issued unless the
shares have first been offered to the shareholders of the company holding shares of
that class; and those shareholders have a pre-emptive right to acquire the offered
shares in proportion to their holdings of the shares of that class, at such price and on
such terms as those shares are to be offered to others.
‘(2) Notwithstanding that the articles of a company provide the pre-emptive right
referred to in subsection (1), the shareholders of the company have no pre-emptive
right in respect of shares to be issued by the company:
(a) for a consideration other than money;
(b) as a share dividend; or
(c) pursuant to the exercise of conversion privileges, options or rights previously
granted by the company.’
13.7. Holding and acquisition of own shares and exemptions
The general rule is that a company is not to hold shares in itself or in its holding body
corporate; however, this rule is avoided where there is no beneficial interest in the shares
or it serves as security for the purposes of a transaction entered into it in the ordinary
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Antigua and Barbuda, section 34; Barbados, section 34; British Virgin Islands, section 46;
Dominica, section 34; Grenada, section 34; Guyana, section 33; Jamaica, section 61; Saint Lucia,
section 34; Saint Vincent and the Grenadines, section 34; Trinidad and Tobago, section 38

145

course of business.346 The company is not permitted to vote on such shares unless it holds
the shares in the capacity of legal representative and has complied with the relevant
registration requirement.347 Though the liability subsists, the company may accept any
shares surrendered to it as a gift.348
Further, a company is permitted to purchase shares that it has issued unless there are
reasonable grounds that the company is cash flow or balance sheet insolvent.349 This may
be avoided where the acquisition of shares is to satisfy the claim of a dissenting
shareholder under the relevant provision or an order given by the court to restrain
oppression. Outside of this and subject to other provisions (where relevant), the company
may purchase or otherwise acquire its own issued shares (subject to the tests of
insolvency) where it is to settle or compromise a debt or claim asserted by or against the
company, to eliminate fractional shares or to fulfil the terms of a non-assignable agreement
under which the company has an option or is obligated to purchase shares owned by a
director, an officer or an employee of the company.350
13.7.1. Best practice and recommendation
It is hereby recommended that a provision be inserted in Belize:
Own shares
‘(1) Subject to subsection (2), and except as provided in <provisions on exceptions to
owning one’s shares, acquisition of own shares, other acquisition, redeemable shares>,
a company shall not hold shares in itself or in its holding body corporate.
‘(2) A company must cause a subsidiary body corporate of the company that holds
shares of the company to sell or otherwise dispose of those shares within 5 years from
the date, as the case requires
(a) that the body corporate became a subsidiary of the company, or
346

Antigua and Barbuda, sections 37 - 38; Barbados, sections 37 - 38; British Virgin Islands, section
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(b) that the company was continued under this Act.’
Exemptions
‘(1) A company may in the capacity of a legal representative hold shares in itself or in
its holding body corporate unless it, or the holding body corporate, or a subsidiary of
either of them has a beneficial interest in the shares.
‘(2) A company may hold shares in itself or in its holding body corporate by way of
security for the purposes of a transaction entered into by it in the ordinary course of a
business that includes the lending of money.’
Acquisition of own shares
‘(1) Subject to subsection (2) and to its articles, a company may purchase or otherwise
acquire shares issued by it.
‘(2) A company shall not make any payment to purchase or otherwise acquire shares
issued by it, if there are reasonable grounds for believing that:
(a) the company is unable, or would, after that payment, be unable to pay its
liabilities as they become due, or
(b) the realisable value of the company's assets would, after that payment, be less
than the aggregate of its liabilities and stated capital of all classes.’
Other acquisition
‘(1) Notwithstanding subsection (2) of <provision on stated capital adjustment>, but
subject to subsection (3) and to its articles, a company may purchase or otherwise
acquire its own issued shares:
(a) to settle or compromise a debt or claim asserted by or against the company;
(b) to eliminate fractional shares; or
(c) to fulfil the terms of a non-assignable agreement under which the company has
an option or is obligated to purchase shares owned by a director, an officer or
an employee of the company.
‘(2) Notwithstanding subsection (2) of <provision on acquisition of own shares>, a
company may purchase or otherwise acquire its own issued shares:
(a) to satisfy the claim of a shareholder who dissents under <relevant provision>;
or
(b) to comply with an order under <provision on oppression restrained>.
‘(3) A company shall not make any payment to purchase or acquire under subsection
(1) shares issued by it if there are reasonable grounds for believing that
(a) the company is unable, or would, after that payment, be unable to pay its
liabilities as they become due; or
(b) the realisable value of the company's assets would, after that payment, be less
than the aggregate of its liabilities and the amount required for payment on a
redemption or in a liquidation of all shares the holders of which have the right
to be paid before the holders of the shares to be purchased or acquired.’
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13.8. Redeemable shares
Unless there are reasonable grounds to believe that the company is technically
insolvent, whether balance sheet or cash flow, and subject to the articles and relevant
provisions (where relevant), a company may, at prices not exceeding the redemption price
thereof stated in its articles or calculated according to a formula in its articles, purchase or
redeem any redeemable shares that it has issued.351 The Guyanese provision goes further
by noting that the source of the funds for the redemption must either be out of the profits
or revenue reserves that would be otherwise available for the payment of dividends or out
of the proceeds of a fresh issue of shares made for the purpose of redemption.
13.8.1. Best practice and recommendation
Though raising some of the key concerns on the issue of redemption, it is proposed that
this provision be inserted in section 37 in the Cayman Islands (or the reference to the share
premium account be deleted given that the modern movement is away from par value
shares as they may operate to deceive investors about the true value of the company. In the
absence of par value shares, there is no need for a share premium account as the money
allocated there is the difference between the par value and the actual share price):
‘(1) Notwithstanding subsection (2) of <provision on acquisition of shares> or
subsection (3) of <provision on other acquisition>, but subject to subsection (2) of this
section and to its articles, a company may, at prices not exceeding the redemption price
thereof stated in its articles or calculated according to a formula stated in its articles,
purchase or redeem any redeemable shares issued by it.
‘(2) A company shall not make any payment to purchase or redeem any redeemable
shares issued by it if there are reasonable grounds for believing that:
(a) the company is unable, or would, after that payment, be unable to pay its
liabilities as they become due; or
(b) the realisable value of the company's assets would, after that payment, be less
than the aggregate of:
(i) its liabilities, and
(ii) the amount that would be required to pay the holders of shares that
have a right to be paid, on a redemption or in a liquidation, rateably
with or before the holders of the shares to be purchased or redeemed.’
13.9. Stated capital reduction and stated capital adjustment
To provide an accurate reflection of the financial state of the company, provision is
made for the reduction of its stated capital which must be reflected in its stated capital
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Antigua and Barbuda, section 41; Barbados, section 41; Belize, section 47; British Virgin Islands,
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account.352 This is subject to holding a reasonable belief that the company is solvent. This
ensures that the shareholders are reasonably guaranteed of the stability and continuity of
the company where such an action is taken.
13.9.1. Best practice and recommendation
To ensure transparency and accountability in the company’s affairs, it is recommended
that section 13 and 14 in the Cayman Islands be amended based on the recommended
provision below. [Subsections (1) and (2) below are presently covered under the Act]. An
insertion is also recommended in the British Virgin Islands.
Stated capital reduction
‘(1) Subject to subsection (3), a company may by special resolution reduce its stated
capital by:
(a) extinguishing or reducing a liability in respect of an amount unpaid on any
share;
(b) returning any amount in respect of consideration that the company received
for an issued share, whether or not the company purchases, redeems or
otherwise acquires any share or fraction thereof that it issued; and
(c) declaring its stated capital to be reduced by an amount that is not represented
by realisable assets.
‘(2) A special resolution under this section must specify the stated capital account or
accounts from which the reduction of stated capital affected by the special resolution
will be deducted.
‘(3) A company shall not reduce its stated capital under paragraph (a) or (b) of
subsection (1) if there are reasonable grounds for believing that
(a) the company is unable, or would, after that reduction, be unable, to pay its
liabilities as they become due, or
(b) the realisable value of the company's assets would thereby be less than the
aggregate of its liabilities.
‘(4) A company that reduces its stated capital under this section must, not later than 30
days after the date of the passing of the resolution, serve notice of the resolution on all
persons who on the date of the passing of the resolution were creditors of the company.
‘(5) A creditor may apply to the court for an order compelling a shareholder or other
recipient:
(a) to pay to the company an amount equal to any liability of the shareholder that
was extinguished or reduced contrary to this section; or
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(b) to pay or deliver to the company any money or property that was paid or
distributed to the shareholder or other recipient as a consequence of a
reduction of capital made contrary to this section.
‘(6) An action to enforce a liability imposed by this section may not be commenced after
2 years from the date of the act complained of.
‘(7) This section does not affect any liability that arises under section <provision on
liability for share issue or other acts>.’
Stated capital adjustment
‘(1) Upon a purchase, redemption or other acquisition by a company under section
<provision on acquisition of own shares, other acquisition, redeemable shares, lien on
shares, dissent by shareholder> or paragraph (f) of subsection (3) of <oppression
restrained>, of shares or fractions there of issued by it, the company must deduct, from
the stated capital account maintained for the class or series of shares purchased,
redeemed or otherwise acquired, an amount equal to the result obtained by multiplying
the stated capital of the shares of that class or series by the number of shares of that
class or series or fractions thereof purchased, redeemed or otherwise acquired, divided
by the number of issued shares of that class or series immediately before the purchase,
redemption or other acquisition.
‘(2) A company must deduct the amount of a payment made by the company to a
shareholder under paragraph (g) of subsection (3) of section <oppression restrained>
from the stated capital account maintained for the class or series of shares in respect of
which the payment was made.
‘(3) A company must adjust its stated capital accounts in accordance with any special
resolution referred to in subsection (2) of <provision on stated capital adjustment>.
‘(4) Upon a conversion of issued shares of a class into shares of another class, or upon a
change under < provisions on fundamental amendment to articles, re-organisation,
oppression restrained> of issued shares of a company into shares of another class or
series, the company must:
(a) deduct, from the stated capital account maintained for the class or series of
shares changed or converted, an amount equal to the result obtained by
multiplying the stated capital of the shares of that class or series by the number
of shares of that class or series changed or converted, divided by the number of
issued shares of that class or series immediately before the change or
conversion; and
(b) add the result obtained under paragraph (a), and any additional consideration
received by the company pursuant to the change, to the stated capital account
maintained or to be maintained for the class or series of shares into which the
shares have been changed or converted.
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‘(5) For the purposes of subsection (4), when a company issues 2 classes of shares and
there is attached to each of the classes a right to convert a share of the one class into a
share of the other class, then, if a share of one class is converted into a share of the
other class, the amount of stated capital attributable to a share in either class is the
aggregate of the stated capital of both classes divided by the number of issued shares of
both classes immediately before the conversion.’
13.10 Cancellation of shares
Such provisions require that the company cancel shares or fractions of shares that it
has purchased, redeemed or otherwise acquired. This is subject only to whether there is a
limit on the number of authorised shares, in such cases, the shares may be restored to the
status of authorised but must be classified as unissued shares.353
13.10.1. Best practice and recommendation
The following provision should be inserted in Saint Christopher and Nevis:
‘Shares or fractions of shares issued by a company and purchased, redeemed or
otherwise acquired by the company must be cancelled, or, if the articles of the company
limit the number of authorised shares, the shares or fractions may be restored to the
status of authorised, but unissued, shares.’
13.11 Commission for share purchase
The directors of the company, acting honestly and in good faith with a view to the best
interests of the company, may authorise the company to pay a commission to any person in
consideration for purchasing or agreeing to purchase shares of the company from the
company or from any other person or procuring or agreeing to procure purchasers to any
such shares. Such provisions provide a financial incentive in the sale of the company’s
shares, which may not be regarded as a bribe or an unauthorised payment. Ultimately, the
test is whether it is in the best interests of the company.354
13.11.1. Best practice and recommendation
In the British Virgin Islands, flexibility should be given to the directors to give
commissions for the sale or procurement of sale of the shares, particularly given the
contingent obligation to act in the best interests of the company.
‘The directors of a company acting honestly and in good faith with a view to the best
interests of the company may authorise the company to pay a commission to any
person in consideration of his purchasing or agreeing to purchase shares of the
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company from the company or from any other person, or procuring or agreeing to
procure purchasers for any such shares.’
13.12 Dividends
A company may pay a dividend by issuing fully paid shares of the company, in money or
property and shall not pay out a dividend out of unrealised profits. This should be reflected
in the stated capital account. A company shall not declare or pay a dividend if there are
reasonable grounds for believing that the company is both balance sheet or cash flow
insolvent.355 The Guyanese provision is also more extensive: given that the
recommendation for the payment of a dividend must be approved by the shareholder, the
directors should indicate any rejection of a recommendation in the directors’ annual report
and in the relevant annual return.
The payment of dividends properly falls within the general rule that the company must
maintain its capital.356 Therefore, dividends must not be paid out of capital, as this would
operate to return to the shareholders the money they have paid in.
13.12.1. Best practice and recommendation
In Belize, the following provision should be inserted:
Prohibited dividend
‘A company shall not declare or pay a dividend if there are reasonable grounds for
believing that:
(a) the company is unable, or would, after the payment, be unable, to pay its
liabilities as they become due; or
(b) the realisable value of the company's assets would thereby be less than the
aggregate of its liabilities and stated capital of all classes.’
Payment of dividend
‘(1) A company may pay a dividend by issuing fully paid shares of the company, and,
subject to subsection (2) and <provision on prohibited dividend>, a company may pay a
dividend in money or property.
‘(2) A company shall not pay a dividend out of unrealised profits.
‘(3) If shares of a company are issued in the payment of a dividend, the value of the
dividend stated as an amount in money must be added to the stated capital account
maintained or to be maintained for the shares of the class or series issued in payment
of the dividend.’
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Grenadines, sections 51 – 52; Trinidad and Tobago, sections 51 – 52
356
Stemming from the rule in Trevor v Whitworth 12 App Cas 409
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13.13 Financial assistance
When circumstances prejudicial to the company exist, that is, the company is
technically insolvent, the company or any affiliated company shall not directly or indirectly
give financial assistance by means of a loan, guarantee or otherwise to a shareholder,
director, officer or employee of the company or an affiliated company, or to an associate of
any such person for any purposes or to any person in connection with the purchase of a
share issued to or to be issued by the company or affiliated company.
Some loans are permitted under regional statutes: these may be in the form of loan
guarantees, or otherwise (a) in the ordinary course of business, if the lending of money is
part of the ordinary business of the company; (b) on account of expenditures incurred or to
be incurred on behalf of the company; (c) to a holding body corporate if the company is a
wholly-owned subsidiary of the holding body corporate; (d) to a subsidiary body corporate
of the company; and (e) to employees of the company or any of its affiliates to enable or
assist them to purchase or erect living accommodation for their own occupation, in
accordance with a plan for the purchase of shares of the company or any of its affiliates to
be held by a trustee, or to enable or assist them to improve their education or skills, or to
meet reasonable medical expenses.357
13.13.1. Best practice and recommendation
It is hereby recommended in Belize, the British Virgin Islands, and the Cayman Islands
that the following provision be inserted:
Illicit loans by the company
‘(1) When circumstances prejudicial to the company exist, the company or any
company with which it is affiliated shall not, except as permitted by <provision on
permitted loans>, directly or indirectly, give financial assistance by means of a loan,
guarantee or otherwise:
(a) to a shareholder, director, officer or employee of the company or affiliated
company, or to an associate of any such person for any purposes ; or
(b) to any person for the purpose of, or in connection with, a purchase of shares
issued or to be issued by the company or a company with which it is affiliated.
‘(2) Circumstances prejudicial to the company exist in respect of financial assistance
mentioned in subsection (1) when there are reason- able grounds for believing that:
(a) the company is unable or would, after giving the financial assistance, be unable
to pay its liabilities as they become due; or
(b) the realisable value of the company's assets, excluding the amount of any
financial assistance in the form of a loan and in the form of assets pledged or
357

Antigua and Barbuda, sections 53 – 54; Barbados, sections 53 – 54; Dominica, sections 53 – 54;
Grenada, sections 53 – 54; Guyana, sections 54 – 55; Jamaica, section 185; Saint Christopher and
Nevis, section 59; Saint Lucia, sections 53 – 54; Saint Vincent and the Grenadines, sections 53 – 54;
Trinidad and Tobago, sections 56. On the issue of illicit loans, Antigua and Barbuda, section 56;
Barbados, section 56; Dominica, section 56; Grenada, section 56; Jamaica, section 184; Saint Lucia,
section 56; Saint Vincent and the Grenadines, section 56; Trinidad and Tobago, section 57, such a
provision may be enforced by the company or by a lender for value in good faith without notice of the
contravention.
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encumbered to secure a guarantee, would, after giving the financial assistance,
be less than the aggregate of the company's liabilities and stated capital of all
classes.
‘Notwithstanding <provision on illicit loans>, a company may give financial assistance
to any person by means of a loan, guarantee or otherwise:
(a) in the ordinary course of business, if the lending of money is part of the
ordinary business of the company;
(b) on account of expenditures incurred or to be incurred on behalf of the
company;
(c) to a holding body corporate it the company is a wholly-owned subsidiary of the
holding body corporate;
(d) to a subsidiary body corporate of the company; and
(e) to employees of the company or any of its affiliates:
(i) to enable or assist them to purchase or erect living accommodation for
their own occupation;
(ii) in accordance with a plan for the purchase of shares of the company or
any of its affiliates to be held by a trustee;
(iii) to enable or assist them to improve their education or skills, or to meet
reasonable medical expenses.’
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Chapter 14

Shareholders
____________________________________________________________________________________________________
This section discusses 7 key issues critical to the relationship between the shareholders
and the company. Given that the shareholders are the owners of the entity, one must ensure
that there is a proper balance between their rights (and responsibilities) and those of the
board of directors.
This chapter deals with shareholders, and not simply members. Mangal notes that the
members of a company, which may include shareholders, are either the subscribers of the
memorandum of association (who become members of the company on incorporation) and
every other person who agrees to become a member and whose name is entered on the
register of members. Therefore, entry on the register is necessary to constitute
membership, but the allotment of shares is not a condition precedent for membership. This
chapter discusses 7 key issues raised when considering the treatment of shareholders
under companies legislation. These issues are meetings, proposals and proxies, quorum,
voting on the shares, the power to call an extraordinary general meeting, controverted
affairs and shareholder approval.
It should be noted at this juncture that the provisions in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, though covering the
very basic concepts raised in this chapter are incomplete in some regards, and are in need
of reform. Where relevant the absence of a footnoted reference is not to be interpreted as
the absence of the specific provision alone, but this should also be interpreted as including
where the present provision is not in line with the desirable aims and policies underlying a
modern framework. The final alternative may be that though covered in some detail (for
example, provisions on meetings in the above listed jurisdictions), the patchwork approach
removes the simplicity and clarity which is highly desirable.
14.1. Meetings
One of the challenges of the Canadian legislation pre-Dickerson report was the absence
of a provision on the location of meetings. Many of the modern Acts discuss the location of
meetings, and identify the general presumption that the meetings will be held in specific
locations in jurisdictions as determined by the bye-laws. Pursuant to the articles of the
company, some of the Acts permit meetings to be held outside of the relevant jurisdictions.
For the purposes of fairness, notice must be placed in the newspaper and must be no earlier
than 21 days but no more than 50 days. Any person entitled to notice may waive such
notice.358
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Antigua and Barbuda, sections 105 - 113; Barbados, sections 103 - 111; Dominica, sections 105 113; Grenada, sections 105 - 113; Guyana, section 105 - 113; Montserrat, sections 105 – 113; Saint
Lucia, sections 105 - 113; Saint Vincent and the Grenadines, sections 105 - 113; Trinidad and
Tobago, sections 107 – 115
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14.1.1. Best practice and recommendation
Place of meeting
‘(1) Meetings of shareholders of a company must be held at the place within
<jurisdiction> provided in the by-laws, or, in the absence of any such provision, at the
place within <jurisdiction> that the directors determine.
‘(2) Notwithstanding subsection (1), a meeting of shareholders of a company may be
held outside <jurisdiction> if all the shareholders entitled to vote at the meeting so
agree.
‘(3) A shareholder who attends a meeting of shareholders held outside
<jurisdiction>agrees to its being so held unless he attends the meeting for the express
purpose of objecting to the transaction of any business on the grounds that the meeting
is not lawfully held.’
Meeting outside <jurisdiction>
‘Notwithstanding <provision on meetings >, if the articles of a company so provide,
meetings of shareholders of the company may be held outside <jurisdiction> at one or
more places specified in the articles.’
Calling meetings
‘The directors of a company must call an annual meeting of shareholders not later than
18 months after the company comes into existence, and subsequently not later than 15
months after holding the last preceding annual meeting; and may at any time call a
special meeting of shareholders.’
Record date of shareholders
‘(1) For the purpose of determining the shareholders of the company who are
(i) entitled to receive payment of a dividend, or
(ii) entitled to participate in a liquidation distribution, or
determining the shareholders of the company for any other purpose except the right to
receive notice of, or to vote at, a meeting, the directors may fix in advance a date as the
record date for the determination of shareholders; but that record date must not
precede by more than 50 days the particular action to be taken.
‘(2) For the purpose of determining shareholders who are entitled to receive notice of a
meeting of shareholders of the company, the directors of the company may fix in
advance a date as the record date for the determination of shareholders; but the record
date must not precede by more than 50 days or by less than 21 days the date on which
the meeting is to be held.’
Statutory date
‘If no record date is fixed:
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(a) the record date for determining the shareholders who are entitled to receive
notice of a meeting of the shareholders is
(i) the close of business on the date immediately preceding the day on
which the notice is given in the ordinary course of business; or
(ii) if no notice is given, the day on which the meeting is held; and
(b) the record date for the determination of shareholders for any purpose other
than the purpose specified in paragraph (a) is the close of business on the day
on which the directors pass the resolution relating to that purpose.
‘If a record date is fixed under <provision on record date of shareholders>, notice
thereof must, not less than 7 days before the date so fixed, be given by
advertisement in a newspaper published in <jurisdiction>.’
Notice of meeting
‘(1) Notice of the time and place of a meeting of shareholders must be sent not less than
21 days nor more than 50 days before the meeting
(a) to each shareholder entitled to vote at the meeting;
(b) to each director; and
(c) to the auditor of the company.
‘(2) A notice of a meeting of shareholders of a company is not required to be sent to
shareholders of the company who were not registered on the records of the company
or its transfer agent on the record date determined under <provision on record date of
shareholders or statutory date>, as the case may be; but failure to receive notice does
not deprive a shareholder of the right to vote at the meeting.
‘(3) If a meeting of shareholders is adjourned for less than 30 days, it is not necessary,
unless the by-laws otherwise provide, to give notice of the adjourned meeting, other
than by announcement at the earlier meeting that is adjourned.
‘(4) If a meeting of shareholders is adjourned by one or more adjournments for an
aggregate of 30 days or more, notice of the adjourned meeting must be given as for an
original meeting; but, unless the meeting is adjourned by one or more adjournments for
an aggregate of more than 90 days, subsection (1) <provision on mandatory solicitation
of proxy> does not apply.’
Special business
‘(1) All business transacted at a special meeting of shareholders, and all business
transacted at an annual meeting of shareholders, is special business, except
(a) the consideration of the financial statements,
(b) the auditor's report,
(c) the election of directors, and
(d) the re-appointment of the incumbent auditor.
‘(2) Notice of a meeting of shareholders at which special business is to be transacted
must state
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(a) the nature of that business in sufficient detail to permit the shareholder to form
a reasoned judgment thereon; and
(b) the text of any special resolution to be submitted at the meeting.’
Waiver of notice
‘A shareholder and any other person who is entitled to attend a meeting of
shareholders may in any manner waive notice of the meeting; and the attendance of
any person at a meeting of shareholders is a waiver of notice of the meeting by that
person, unless he attends the meeting for the express purpose of objecting to the
transaction of any business on the grounds that the meeting is not lawfully called.’
14.2. Proposals and proxies
Should a shareholder require further information on a specific matter or seek to hold
directors to account, the shareholder is permitted to submit notice to the company of that
matter which he intends to raise at the meeting or to raises at the meeting, without notice,
any matter in which he may have submitted a proposal. This second prong is critical as it
does not act as a bar to the exercise of ‘owner’s’ power where the shareholder may have
failed to submit such notice. This is one of the practical solutions provided under the Act.
Though raised under this section as well, the issue of proxies is discussed in detail under
Chapter 15.359
14.2.1. Best practice and recommendation
“Proposals” of shareholders
‘A shareholder of a company who is entitled to vote at an annual meeting of the
shareholders may:
(a) submit to the company notice of any matter that he proposes to raise at the
meeting, in this Division referred to as a "proposal"; and
(b) discuss at the meeting any matter in respect of which he would have been
entitled to submit a proposal.’
Proxy circular
‘(1) A company that solicits proxies must set the proposal out in the management proxy
circular required by <provision on prohibited solicitation> or attach the proposal to
that circular.
‘(2) If so requested by a shareholder who submits a proposal to a company, the
company must include in the management proxy circular, or attach to it, a statement by
the shareholder of not more than 200 words in support of the proposal, and the name
and address of the shareholder.’
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Antigua and Barbuda, sections 114 - 122; Barbados, sections 112 - 120; Dominica, sections 114 122; Grenada, sections 114 - 122; Guyana, section 114 - 122; Montserrat, sections 114 – 122; Saint
Lucia, sections 114 - 122; Saint Vincent and the Grenadines, sections 114 - 122; Trinidad and
Tobago, section 116 – 124
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Nomination in proposal
‘A proposal may include nominations for the election of directors if the proposal is
signed by one or more holders of shares who represent in the aggregate not less than
(a) 5% of the shares of the company, or
(b) 5% of a class of shares of the company,
entitled to vote at the meeting to which the proposal is to be presented; but this
subsection does not preclude nominations made at a meeting of shareholders of a
company that is not required to solicit proxies under <provision on mandatory
solicitation of proxy>.’
Non-compliance with proxy solicitation
‘A company is not required to comply with <provision on proxy circular> if
(a) the proposal is not submitted to the company at least 90 days before the
anniversary date of the previous annual meeting of shareholders of the
company;
(b) it clearly appears that the proposal is submitted by the shareholder primarily
for the purpose of enforcing a personal claim or redressing a personal
grievance against the company or its directors, officers, shareholders or
debenture holders, or primarily for the purpose of promoting general
economic, political, racial, religious, social or similar causes;
(c) the company, at the shareholder's request, included a proposal in a
management proxy circular relating to a meeting of shareholders held within 2
years preceding the receipt of that request and the shareholder failed to
present the proposal, in person or by proxy, at the meeting;
(d) substantially the same proposal was submitted to shareholders in a
management proxy circular or a dissident's proxy circular relating to a meeting
of shareholders held within 2 years preceding the receipt of the shareholder's
request and the proposal was defeated; or
(e) the rights conferred by that subsection are being abused to secure publicity.’
Publishing immunity
‘No company, or person acting on its behalf, incurs any liability by reason only of
circulating a proposal or statement in compliance with this Act.’
Refusal notice
‘When a company refuses to include a proposal in a management proxy circular, the
company must, within 10 days after receiving the proposal, notify the shareholder
submitting the proposal of its intention to omit the proposal from the management
proxy circular; and the company must send him a statement of the reasons for its
refusal.’
Restraining meeting
‘Upon application to the court by a shareholder of a company who is claiming to be
aggrieved by the company's refusal under<provision on refusal notice> to include a
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proposal in a management proxy circular, the court may restrain the holding of the
meeting to which the proposal is sought to be presented and make any further order it
thinks fit.’
Right to omit proposal
‘A company or any person claiming to be aggrieved by a proposal submitted to the
company may apply to the court for an order permitting the company to omit the
proposal from its management proxy circular; and the court may, if it is satisfied that
<provision on non-compliance with proxy solicitation> applies, make such order as it
thinks fit.’
Registrar’s notice
‘An applicant under <provision on restraining meeting or right to omit proposal> must
give the Registrar notice of the application, and the Registrar may appear and be heard
in person or by an attorney-at-law.’
14.3. Quorum
All of the provisions provide in some manner for the determination of a quorum.
Generally, it is a majority of shares in the particular class which could be altered by the bylaws. If the quorum is present at the beginning of the meeting, they need not be present for
the entire meeting. If, however, the quorum is not present within 30 minutes, the meeting
stands adjourned to the same day 2 weeks from that date. Where there is only one
shareholder, that is sufficient to constitute a quorum of that class.360
14.3.1. Best practice and recommendation
‘(1) Unless the by-laws otherwise provide, a quorum of shareholders is present at a
meeting of shareholders if the holders of a majority of the shares entitled to vote at the
meeting are present in person or represented by proxy.
‘(2) If a quorum is present at the opening of a meeting of shareholders, the
shareholders present may, unless the by-laws otherwise provide, proceed with the
business of the meeting, notwithstanding that a quorum is not present throughout the
meeting.
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Antigua and Barbuda, section 125; Barbados, section 123; Dominica, section 125; Grenada,
section 125; Guyana, section 128; Montserrat, section 125; Saint Lucia, section 125; Saint
Christopher and Nevis, section 93; Saint Vincent and the Grenadines, section 125; Trinidad and
Tobago, section 127.
Belize (discussed in regulations in the First Schedule but not express provisions - shall be two persons
at least holding or representing by proxy one-third of the issued shares of the class); British Virgin
Islands, sections Cayman Islands, section 84 (fixed by articles or memorandum but where no quorum
is fixed a meeting of members is properly constituted for all purposes if at the commencement of the
meeting there are present in person or by proxy, members entitled to exercise at least fifty percent of
the votes); Jamaica, section 130(1)(c) (in the case of a private company two members, and in the case
of any other company three members, personally present shall be a quorum).
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‘(3) If a quorum is not present within 30 minutes of the time appointed for a meeting of
shareholders, the meeting stands adjourned to the same day 2 weeks thereafter, at the
same time, and place; and, if at the adjourned meeting, a quorum is not present within
30 minutes of the appointed time, the shareholders present shall constitute a quorum.
‘(4) When a company has only one shareholder, or has only one shareholder of any
class or series of shares, that shareholder present in person or by proxy constitutes a
meeting.’
14.4. Voting on the shares
In many of the jurisdictions, the power to vote by a show of hands or by poll has been
retained. Further, the effect of the shareholder’s votes is also clearly distinguished. Given
the enabling approach to company law, the statute permits an alteration of the treatment of
votes by a show of hands or poll under the company’s articles.361 Given the value in voting
by poll to identify the clear support for or against a decision, the Jamaican provision
expressly discusses the power to demand a poll.362 This power to a poll is somewhat
reflected in the provisions in other jurisdictions where such may be demanded before or
after any vote by a show of hands.
14.4.1. Best practice and recommendation
Right to vote shares
‘Unless the articles of the company otherwise provide, on a show of hands a
shareholder or proxy holder has one vote; and upon a poll a shareholder or proxy
holder has one vote for every share held.’
Representative of other body
‘(1) When a body corporate or association is a shareholder of a company, the company
must recognise any individual authorised by a resolution of the directors or governing
body of the body corporate or association to represent it at meetings of shareholders of
the company.
‘(2) An individual who is authorised as described in subsection (1) may exercise, on
behalf of the body corporate or association that he represents, all the powers it could
exercise if it were an individual shareholder.’
Joint shareholders
‘Unless the by-laws otherwise provide, if 2 or more persons hold shares jointly, one of
those holders present at a meeting of shareholders may, in the absence of the other,
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Antigua and Barbuda, sections 126 - 130; Barbados, sections 124 - 128; Dominica, sections 126 130; Grenada, sections 126 - 130; Guyana, section 129 - 134; Montserrat, sections 126 – 130; Saint
Lucia, sections 126 - 130; Saint Vincent and the Grenadines, sections 126 - 130; Trinidad and
Tobago, section 128 – 132.
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Jamaica, section 132.
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vote the shares; but if 2 or more of those persons who are present, in person or by
proxy, vote, they must vote as one on the shares jointly held by them.’
Voting method at meeting
‘(1) Unless the by-laws otherwise provide, voting at a meeting of shareholders must be
by a show of hands, except when a ballot is demanded by a shareholder or proxy holder
entitled to vote at the meeting.
‘(2) A shareholder or proxy holder may demand a ballot either before or after any vote
by show of hands.’
Resolution in writing
‘(1) Except where a written statement is submitted by a director under <provision on
right to notice> or an auditor under <proposal on right to comment>
(a) a resolution in writing signed by all the shareholders entitled to vote on that
resolution at a meeting of shareholders is as valid as if it had been passed at a
meeting of the shareholders; and
(b) a resolution in writing dealing with all matters required by this Act to be dealt
with at a meeting of shareholders, and signed by all the shareholders entitled to
vote at that meeting, satisfies all the requirements of this Act relating to
meetings of shareholders.
‘(2) A copy of every resolution referred to in subsection (1) must be kept with the
minutes of the meetings of shareholders.’
14.5. Extraordinary general meeting
Such meetings are also called “requisitioned” meetings.
Another power of the shareholders endowed on them as owners of the company is the
power to demand that the directors call a meeting of the shareholders for a stated purpose.
To ensure that such a power is not subject to abuse, only a shareholder holding not less
than 5% (or 10% as in Saint Christopher and Nevis) of the shares may exercise this power.
For the sake of fairness and efficiency, it must state the business to be transacted at the
meeting and must be sent to each director and to the registered office of the company. To
prevent unnecessary abuse of the directors’ power to call the meeting, if such a meeting is
not called within 21 days, then the shareholder may call the meeting.
On the issue of requisitioned or extraordinary meetings, two Canadian decisions are
important: Marks v. Intrinsyc Software International Inc.363 and Wells v. Bioniche Life
Sciences Inc.364 In both of these decisions, where the court assessed the equivalent Canadian
provision, it emphasised that the board of directors must act fairly, expeditiously and in a
timely manner. In seeking to determine whether the directors acted in such a manner, the
court noted that regard must always be had to the circumstances of the case. In both cases,
the applications were dismissed, though the meeting would have been held over four to five
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2013 ONSC 727.
2013 ONSC 4871.
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months away. The number of months was not the critical test but rather, in the
circumstances, whether the directors acted expeditiously and timely.
Though the power to requisition the meeting is limited to a shareholder holding the
specified amount, any shareholder (or director) may apply to the court to order that such a
meeting is called. This practical solution is critical protection for a minority shareholder.365
14.5.1. Best practice and recommendation
‘(1) The holders of not less than 5% percent of the issued shares of a company that
carry the right to vote at a meeting sought to be held by them may requisition the
directors to call a meeting of shareholders for the purposes stated in the requisition.
‘(2) The requisition referred to in subsection (1), which may consist of several
documents of like form, each signed by one or more shareholders of the company, must
state the business to be transacted at the meeting and must be sent to each director and
to the registered office of the company.
‘(3) Upon receiving a requisition referred to in subsection (1), the directors must call a
meeting of shareholders to transact the business stated in the requisition, unless
(a) a record date has been fixed under subsection (2) of <provision of record date
of shareholder> and notice thereof has been given under <provision of record
date>;
(b) the directors have called a meeting of shareholders and have given notice
thereof under <provision on notice of meeting>; or
(c) the business of the meeting as stated in the requisition includes matters
described in paragraphs (b) to (e) of <provision on non-compliance with proxy
solicitation>.
‘(4) If, after receiving a requisition referred to in subsection (1), the directors do not
call a meeting of shareholders within 21 days after receiving the requisition, any
shareholder who signed the requisition may call the meeting.
‘(5) A meeting called under this section must be called as nearly as possible in the
manner in which meetings are to be called pursuant to the by-laws, this Division and
Division F.
‘(6) Unless the shareholders otherwise resolve at a meeting called under subsection
(4), the company must reimburse the shareholders who requisitioned the meeting the
expenses reasonably incurred by them in requisitioning, calling and holding the
meeting.’
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Antigua and Barbuda, sections 131 - 132; Barbados, sections 129 - 130; Dominica, sections 131 132; Grenada, sections 131 - 132; Guyana, sections 135 - 136; Montserrat, sections 131 - 132; Saint
Lucia, sections 131 - 132; Saint Vincent and the Grenadines, sections 131 - 132; Trinidad and
Tobago, sections 133 – 134.
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Court-called meeting
‘(1) Upon the application to the court by a director of a company or a shareholder of the
company who is entitled to vote at a meeting of the shareholders, or by the Registrar,
the court may
(a) when for any reason it is impracticable
(i) to call a meeting of shareholders in the manner in which meetings of
shareholders can be called; or
(ii) to conduct the meeting in the manner prescribed by the by- laws and this
Act; or
(b) for any other reason thought fit by the court,
order a meeting of shareholders to be called, held and conducted in such manner as the
court may direct.
‘(2) Without restricting the generality of subsection (1), the court may order that the
quorum required by the by-laws or this Act be varied or dispensed with at a meeting
called, held and conducted pursuant to this section.
‘(3) A meeting of the shareholders of a company called, held and conducted pursuant to
this section is for all purposes a meeting of shareholders of the company duly called,
held and conducted.’
14.6. Controverted affairs
Linked to the point at 14.5, another practical solution where there is a dispute is an
application to the court. The use of the word ‘any’ means that the issues that the court may
be able to address under such provisions are not limited. Any limitation on the power of
the court may be based on the remedies available. This argument is without weight as the
provision states that ‘the court may make any order it thinks fit.’ This inclusion of an
independent arbiter adds fairness, transparency and accountability to the process.366
14.6.1. Best practice and recommendation
‘(1) A company or a shareholder or director thereof may apply to the court to
determine any controversy with respect to an election or appointment of a director or
auditor of the company.
‘(2) Upon an application made under this section, the court may make any order it
thinks fit including
(a) an order restraining a director or auditor whose election or appointment is
challenged from acting, pending determination of the dispute;
(b) an order declaring the result of the disputed election or appointment;
(c) an order requiring a new election or appointment, and including in the order
directions for the management of the business and affairs of the company until
a new election is held, or appointment made; and
366

Antigua and Barbuda, section 133; Barbados, section 131; Dominica, section 133; Grenada,
section 133; Guyana, sections 137 – 139; Montserrat, section 133; Saint Lucia, section 133; Saint
Vincent and the Grenadines, section 133; Trinidad and Tobago, section 135.
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(d) an order determining the voting rights of shareholders and of persons claiming
to own shares.’
14.7. Shareholder agreement and approval
Though conferring the power to manage the business and affairs of the company, this
legislative tool permits the shareholders to limit the scope of the directors’ powers. In such
cases, the shareholders are permitted, for example, to determine the directors’ actions for a
specified period of time without altering the articles of the company. Such a tool is a
practical solution which may be used intermittently by the shareholders without requiring
further drastic action on their part.367 To this end, and underpinning notions of fairness, the
director is relieved of his or her duties in this regard. Such obligations now fall squarely on
the shareholder. In addition to safeguards which protect the company for loss of value
(reviewable transactions, limitations on when dividends may be paid etc.), the provision on
extraordinary transaction is another tool in the shareholder’s arsenal. It relates to
transactions dealing with a sale, lease or exchange of part or all of the company’s property.
14.7.1. Best practice and recommendation
Pooling agreement
‘A written agreement between 2 or more shareholders of a company may provide that
in exercising voting rights the shares held by them will be voted as provided in the
agreement.’
Unanimous shareholder agreement
‘(1) An otherwise lawful written agreement among all the shareholders of a company,
or among all the shareholders and a person who is not a shareholder, that restricts, in
whole or in part, the powers of the directors of the company to manage the business
and affairs of the company is valid.
‘(2) A shareholder who is a party to any unanimous shareholder agreement has all the
rights, powers and duties, and incurs all the liabilities of a director of the company to
which the agreement relates, to the extent that the agreement restricts the discretion
or powers of the directors to manage the business and affairs of the company; and the
directors are thereby relieved of their duties and liabilities to the same extent.
‘(3) If a person who is the beneficial owner of all the issued shares of a company makes
a written declaration that restricts in whole or in part the powers of the directors to
manage the business and affairs of the company, the declaration constitutes a
unanimous shareholder agreement.

367

Antigua and Barbuda, sections 135 - 136; Barbados, sections 133 - 134; Dominica, sections 135 136; Grenada, sections 135 - 136; Guyana, sections 137 – 139; Montserrat, sections 135 – 136; Saint
Lucia, sections 135 - 136; Saint Vincent and the Grenadines, sections 135 - 136; Trinidad and
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‘(4) Where any unanimous shareholder agreement is executed or terminated, written
notice of that fact, together with the date of the execution or termination thereof, must
be filed with the Registrar within 15 days after the execution or termination.’
Extraordinary transaction
‘(1) A sale, lease or exchange of all, or substantially all, the property of a company other
than in the ordinary course of business of the company requires the approval of the
shareholders in accordance with this section.
‘(2) A notice of a meeting of shareholders complying with <provision on notice of
meeting> must be sent in accordance with that section to each shareholder and must
(a) include or be accompanied by a copy or summary of the agreement of sale,
lease or exchange; and
(b) state that a dissenting shareholder is entitled to be paid the fair value of the
shareholder’s shares in accordance with <provision on dissent by
shareholder>;
but failure to make the statement referred to in paragraph (b) does not invalidate a
sale, lease or exchange referred to in subsection (1).
‘(3) At the meeting referred to in subsection (2) the shareholders may authorise the
sale, lease or exchange of the property, and may fix or authorise the directors to fix any
of the terms and conditions of the sale, lease or exchange.
‘(4) Each share of the company carries the right to vote in respect of a sale, lease or
exchange referred to in subsection (1), whether or not it otherwise carries the right to
vote.
‘(5) The shareholders of a class or series of shares of the company are entitled to vote
separately as a class or series in respect of a sale, lease or exchange referred to in
subsection (1) only if the class or series is affected by the sale, lease or exchange in a
manner different from the shares of another class or series.
‘(6) A sale, lease or exchange referred to in subsection (1) is adopted when the
shareholders of each class or series of shares who are entitled to vote thereon have, by
special resolution, approved of the sale, lease or exchange.
‘(7) The directors of a company, if authorised by the shareholders approving a
proposed sale, lease or exchange, may, subject to the rights of third parties, abandon
the sale, lease or exchange without any further approval of the shareholders.’
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Chapter 15

Proxies
____________________________________________________________________________________________________

Given the importance of the shareholders’ role as watchdogs of the company’s affairs, this
chapter examines the power of the shareholders to appoint a representative who is
empowered to attend, speak and vote on their behalf.
Given the generally ‘docile’ nature of shareholders, the ability to appoint a proxy is one
of the mechanisms through which corporate shareholders can be involved in corporate
decision-making. Further, it facilitates efficiency as a number of shareholders can appoint
the same proxy holder to act on their behalf. Such provisions should be encouraged in a
modern company law framework.
A “proxy” is generally defined as a completed and signed form of proxy by means of
which a shareholder appoints a proxy holder to attend and act on his behalf at a meeting of
shareholders.
From the outset, it should be noted that in Belize, the British Virgin Islands, and the
Cayman Islands, apart from under their its Model Articles, the Regulations for Management
of a Company Limited by Shares, which speak to the appointment of a proxy, no significant
mention is made of the issue of proxy.368 Recall that though generally applicable to such
companies, such provisions may be excluded or altered.
Though the Saint Christopher and Nevis Companies Act contains Model Articles similar
in substance to Belize, the British Virgin Islands and the Cayman Islands, there is a single
express key provision under section 97 of the Companies Act. A single key provision may
also be found under section 131 of the Jamaican legislation.369
15.1 Definition
The general approach in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Vincent and the Grenadines, Saint Lucia, and Trinidad and Tobago is to
open the division on proxies with a definition section. The terms defined are “form of
proxy”, “proxy”, “registrant”, “solicit” or “solicitation”, “solicitation on behalf of the
management of a company” and an express provision which states that “solicit” or
“solicitation” does not include four specified acts.370,371 In Trinidad and Tobago, the term
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For other references in Act, see Belize, sections 71, 121 and 226; British Virgin Islands, sections
82, 84 and 85.
369
Though there is a single direct provision under the Act, reference to ‘proxies’ is made across the
Act.
370
The four specified acts are (a) the sending of a form of proxy in response to an unsolicited request
made by or on behalf of a shareholder; (b) the performance of administrative acts or professional
services on behalf of a person soliciting a proxy; (c) the sending by a registrant of the documents
referred to in <the provision on the registrant’s duty> or (d) a solicitation by a person in respect of
shares of which he is the beneficial owner.
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“registrant” is not defined but there is an additional definition of the term “broker”.372
There is no definition in any of the other territories.
15.1.1 Best practice and recommendation
For the purposes of clarity, one of the overarching policies of this status report, it is
recommended that key definitions be inserted in the provision in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis:
‘"form of proxy" means a written or printed form that, upon completion and signature
by or on behalf of a shareholder, becomes a proxy;
‘"proxy" means a completed and signed form of proxy by means of which a shareholder
appoints a proxy holder to attend and act on his behalf at a meeting of shareholders;
‘"registrant" means a broker or dealer required to be registered to trade or deal in
shares or debentures under the law of any jurisdiction;
‘"solicit" or "solicitation" includes, subject to subsection (2),
(i) a request for a proxy, whether or not accompanied with or included in a form of
proxy;
(ii) a request to execute or not to execute a form of proxy or to revoke a proxy;
(iii) the sending of a form of proxy or other communication to a shareholder under
circumstances reasonably calculated to result in the procurement, withholding
or revocation of a proxy; and
(iv) the sending of a form of proxy to a shareholder under <mandatory solicitation
of proxy>;
‘"solicitation by or on behalf of the management of a company" means a solicitation by
any person pursuant to a resolution or instructions of, or with the acquiescence of, the
directors or a committee of directors of the company concerned.
‘The term "solicit" or "solicitation" does not include:
(a) the sending of a form of proxy in response to an unsolicited request made by or
on behalf of a shareholder;
(b) the performance of administrative acts or professional services on behalf of a
person soliciting a proxy;
(c) the sending by a registrant of the documents referred to in <section on
registrant’s duty; or
(d) a solicitation by a person in respect of shares of which he is the beneficial
owner.’

371

Antigua and Barbuda, section 137; Barbados, section 135; Dominica, section 137; Grenada,
section 137; Guyana, section 141; Montserrat, section 137; Saint Lucia, section 137; Saint Vincent
and the Grenadines, section 137.
372
Trinidad and Tobago, section 139.
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15.2 Proxy Appointment
In Jamaica and Saint Christopher and Nevis, provision is only made for the appointment
by a shareholder of another person, whether a member or not, to serve as proxy and attend,
vote and speak at the meeting. Unless the articles provide otherwise, this subsection shall
not apply in the case of a company not having share capital, a member shall not be entitled
to appoint more than one proxy to attend on the same occasion and the proxy shall not be
entitled to vote except on poll.373
The provision permitting proxy appointment in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Vincent and the Grenadines, Saint Lucia,
Trinidad and Tobago is greater in scope and less restrictive. It permits any shareholder
who is entitled to vote at the relevant meeting to appoint one or more proxies, who do not
need to be shareholders.374 Such authority is limited to the extent authorised by proxy and
at that specified meeting and/or adjournment of that meeting. This appointment must be
executed in writing by the shareholder or his attorney. Thus, the remit of the proxy’s power
is limited to the question or issue on which permission is given. Anything outside of the
scope of this power cannot be regarded as a proper exercise as power and would thus be
deemed as valid.
15.2.1 Best practice and recommendation
Given one of the overarching policies of this Report, namely shareholder activism, it is
strongly suggested that a provision on the appointment of proxy be inserted into Belize, the
British Virgin Islands, and the Cayman Islands and the relevant provision be deleted, and
that in Jamaica and Saint Christopher and Nevis, the recommended provision be inserted.
Though at first sight it appears to be restrictive, the provision in Jamaica discussed directly
above which limits the manner in which the proxy may vote lends to fairness and
shareholder representation. To affirm this approach, it is hereby recommended that apart
from the Jamaican provision (in theory)375, sub-section (4) be inserted in all the
jurisdictions. The enabling power of ‘unless the articles provide otherwise’ permits the
shareholders to draft the articles in such a manner as to avoid the effect of this provision:
‘(1) A shareholder who is entitled to vote at a meeting of shareholders may by means of
a proxy appoint a proxy holder, or one or more alternate proxy holders, none of whom
need be shareholders, to attend and act at the meeting in the manner and to the extent
authorised by the proxy and with the authority conferred by the proxy.
‘(2) A proxy must be executed in writing by the shareholder or his attorney authorised
in writing.
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Jamaica, section 131(1); Saint Christopher and Nevis, section 113(1).
Antigua and Barbuda, section 138; Barbados, section 136; Dominica, section 138; Grenada,
section 138; Guyana, section 142; Montserrat, section 138; Saint Vincent and the Grenadines, section
138; Saint Lucia, section 138; Trinidad and Tobago, section 140.
375
Though the recommendation of sub-sections (1) – (3) will require a shift in the layout of the
provision and thus, in effect, if the recommendation is accepted, the provision will be inserted as subsection (4) as well.
374
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‘(3) A proxy is valid only at the meeting in respect of which it is given or any
adjournment of that meeting.
‘(4) Unless the article provide otherwise, a proxy may vote by deed poll.’376
15.3 Revocation of proxy
The appointment of proxy (discussed under 14.2 of this Report) may be revoked in 2
ways. First, it may be revoked in similar form (in writing by shareholder or attorney) at the
registered office of the company, up to and including the last business day preceding the
meeting (or any adjournment of that meeting) or with the chairman of the meeting on the
day of the meeting or any adjournment of that meeting. Second, it may be revoked in any
other manner permitted by law.377 Such a provision may be found in Antigua and Barbuda,
Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.
15.3.1 Best practice and recommendation
Given that the proxy acts only as an agent of the shareholder’s power, such power
should be as easy to revoke, as it is to grant. It is quite noteworthy that in Jamaica and Saint
Christopher and Nevis where the power to appoint proxy is expressly stated, there is no
expressly stated provision for revocation. If a proxy is deemed as acting as an agent, the
power of the proxy extends only to the four corners of the document granting that
authority and thus if such a document is recalled, such a power is equally recalled. It is
useful for the purposes of clarity and predictability under the Act that such a provision be
expressly stated. In Belize, the British Virgin Islands, the Cayman Islands, Saint Christopher
and Nevis, and Jamaica, it is hereby recommended:
‘A shareholder of a company may revoke a proxy:
(a) by depositing an instrument in writing executed by him or by her
(b) by depositing an instrument in writing executed by the shareholder or by the
shareholder’s attorney authorised in writing:
(i) at the registered office of the company at any time, up to and including
the last business day preceding the day of the meeting, or any
adjournment of that meeting, at which the proxy is to be used; or
(ii) with the Chairman of the meeting on the day of the meeting or any
adjournment of that meeting; or
(c) in any other manner permitted by law.’
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Thus, the articles of the company determine whether the proxy voted by deed poll or a show of
hands.
377
Antigua and Barbuda, section 139; Barbados, section 137; Dominica, section 139; Grenada,
section 139; Guyana, section 143; Montserrat, section 139; Saint Vincent and the Grenadines, section
139; Saint Lucia, section 139; Trinidad and Tobago, section 141.

170

15.4 Deposit of proxy
Under the legislative provisions of Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago, the directors of a company may call a meeting, requiring that proxies be deposited
at a time not exceeding 48 hours preceding the meeting. Sundays and holidays are to be
excluded in the calculation of the excluded period.378 In Jamaica, such a provision
(limitation on time) found in the company’s articles shall be void.379 Such an approach is
prohibitory and does not enable a modern company to alter its provisions to suit its unique
circumstances; and therefore should be discouraged.
15.4.1 Best practice and recommendation
A company should be permitted, for purposes of order and certainty, to determine a
specific time by which all proxies must be deposited. This provision is not as prohibitory as
it may seem as it states the directors ‘may’ call a meeting. It, therefore, appears that in
practice no such time limit will be imposed but where deemed necessary by the directors,
such should be imposed. Further, where the shareholders believe that such a power has
been subject to abuse, the recommended provision grants them, as a collective body,
further power by the amendment of the articles.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, it is recommended that the following provision be inserted.
For Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Vincent and the Grenadines and Trinidad and Tobago, it is recommended that the words
‘unless the articles provide otherwise’, be inserted into the provision.
‘(1) Unless the articles provide otherwise, the directors of a company may specify in a
notice calling a meeting of the shareholders of the company a time not exceeding 48
hours preceding the meeting or an adjournment of the meeting before which time
proxies to be used at the meeting must be deposited with the company or its agent.
‘(2) In the calculation of time for the purposes of subsection (1), Saturdays and holidays
are to be excluded.’
15.5 Mandatory solicitation of proxy
Concurrent with the notification of the meeting, the management of a company located
in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Vincent
and the Grenadines and Trinidad and Tobago, must send a proxy form to any shareholder
who is entitled to receive notice of the meeting. This does not apply where the company has
fewer than 15380 shareholders, where 2 or more joint shareholders counted as one.
In Jamaica and Saint Christopher and Nevis, in every notice calling a meeting of a
company having share capital there shall appear with reasonable prominence, a statement
378

Antigua and Barbuda, section 140; Barbados, section 138; Dominica, section 140; Grenada,
section 140; Guyana, section 144; Montserrat, section 140; Saint Lucia, section 140; Saint Vincent
and the Grenadines, section 140; Trinidad and Tobago, section 142
379
Jamaica, section 131(3); Saint Christopher and Nevis, section 113(4)
380
This provision only varies in Trinidad and Tobago where the relevant number is 25 shareholders.
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that a member entitled to attend and vote is entitled to appoint a proxy and that the proxy
need not be a member. Where the company does not comply with this provision, every
officer of the company in default shall be liable to a fine not exceeding $50,000.381 Further
irregularities in the issuing of proxy forms are addressed under section 131(5) of the
Jamaica Companies Act and section 113(5) of the Saint Christopher and Nevis Companies
Act.
15.5.1 Best practice and recommendation
Given the empowering nature of the ‘proxy’, there must be some safeguard for
shareholders to ensure that due care and attention is given in both informing the
shareholder of their right and the issuing of the proxy form. There is a good balance in a
combination of the Jamaican and Antiguan et al approaches. It is recommended that a
provision be inserted in Belize, the British Virgin Islands and the Cayman Islands, and the
provisions in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Christopher and Nevis, Saint Vincent and the Grenadines, and Trinidad
and Tobago be amended to include a new provision in the form of subsection (2).
‘(1) Subject to subsection (3), the management of a company must, concurrently with
the giving of notice of a meeting of shareholders, send a form of proxy in the prescribed
form to each shareholder who is entitled to receive notice of the meeting.
‘(2) Within the notice of a meeting, there shall appear with reasonable prominence and
written in simple language, a statement explaining that
(i) every member is entitled to appoint a proxy to attend and vote instead of that
member; and
(ii) the person appointed need not also be a member of the company.
Such a notice should indicate where that shareholder or appointed person may access
further simple information on serving as a proxy. This may be available on the company’s
website; however, where reasonable notice is given, a hard copy should be accessible for
any shareholder or proxy at the company’s registered office.
‘(3) Where a company has fewer than 15 shareholders, 2 or more joint shareholders
being counted as one, the management of the company need not send a form of proxy
under subsection (1).’
15.6 Prohibited solicitation
The solicitation of proxies is prohibited unless certain documents are sent to the
auditor of the company, to each shareholder whose proxy is solicited and to the company if
the solicitation is not by or on behalf of management of the company. Provision is made for
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Jamaica, section 131(2); Saint Christopher and Nevis, section 113(2) – (3) [Two thousand five
hundred dollars]
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this in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Vincent and the Grenadines, and Trinidad and Tobago.382
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
15.6.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the following provision should be inserted:
‘A person shall not solicit proxies unless there is sent to the auditor of the company, to
each shareholder whose proxy is solicited and to the company if the solicitation is not
by or on behalf of the management of the company; or
(a) a management proxy circular in the prescribed form, either as an appendix to,
or as a separate document accompanying the notice of the meeting, when the
solicitation is by or on behalf of the management of the company; or
(b) a dissident's proxy solicitation, in the prescribed form stating the purposes of
the solicitation, when the solicitation is not by or on behalf of the management
of the company.’
15.7 Documents for Registrar
A person required (under section 14.6 of this Report) to send a management proxy
circular or dissident’s proxy circular shall concurrently send a copy thereof to the
Commission, together with a notice of the meeting, form of proxy and any other documents
for use in connection with the meeting.383 This provision is applicable in Antigua and
Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Vincent and the
Grenadines and Trinidad and Tobago. There is no provision in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, or Saint Christopher and Nevis.
15.7.1 Best practice and recommendation
For the purposes of accessibility and transparency in the company’s business, the
following provision should be inserted in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, and Saint Christopher and Nevis:
‘A person required to send a management proxy circular or dissident's proxy circular
must concurrently send a copy thereof to the Registrar, together with a copy of the
notice of the meeting, form of proxy and any other documents for use in connection
with the meeting.’
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Antigua and Barbuda, section 142; Barbados, section 140; Dominica, section 142; Grenada,
section 142; Guyana, section 146; Montserrat, section 142; Saint Vincent and the Grenadines, section
142; and Trinidad and Tobago, section 144.
383
Antigua and Barbuda, section 142; Barbados, section 140; Dominica, section 142; Grenada,
section 142; Guyana, section 146; Montserrat, section 142; Saint Lucia, section 142; Saint Vincent
and the Grenadines, section 142; and Trinidad and Tobago, section 144.
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15.8 Exemption by Registrar
Upon the application of any interested person, the Registrar (or Commission) may
exempt such a person from the requirements discussed under 14.5 and 14.6 discussed
above.384 Such power is given in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.
There is no provision in Belize, British Virgin Islands, the Cayman Islands, Jamaica, or
Saint Christopher and Nevis.
15.8.1 Best practice and recommendation
For the purposes of flexibility, the Registrar (or Commission) should be allowed to
exempt an interested person from the discussed requirements. It is therefore suggested
that the following provision be inserted in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica and Saint Christopher and Nevis:
‘Upon the application of an interested person, the Registrar may, on such terms as he or
she thinks fit, exempt that person from any of the requirements of <provision on
mandatory solicitation of proxy> or <prohibited flexibility>; and the exemption may be
given retroactive effect by the Registrar.’
15.9 Proxy attending meeting
In Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia,
Saint Vincent and the Grenadines, and Trinidad and Tobago, a person who is solicits a
proxy and is appointed shall attend in person or cause an alternative proxy to attend the
meeting and comply with the directions of the appointing shareholder. Such a person has
the same rights of the appointing shareholder and can therefore speak at the meeting of
shareholders in respect of any matter, vote by way of ballot at the meeting and except the
proxy has conflicting instructions from other shareholders whose interests the proxy
represents, vote by way of show of hands.385
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica
or Saint Christopher and Nevis.
15.9.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is crucial to insert a provision limiting the actions of the proxy and
simultaneously empowering the proxy to speak and vote on the shareholder’s behalf. It is
therefore proposed that the following provision be inserted:
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Antigua and Barbuda, section 144; Barbados, section 142; Dominica, section 144; Grenada,
section 144; Guyana, section 148; Montserrat, section 144; Saint Lucia, section 144; Saint Vincent
and the Grenadines, section 144; and Trinidad and Tobago, section 146.
385
Antigua and Barbuda, section 145; Barbados, section 143; Dominica, section 145; Grenada,
section 145; Guyana, section 149; Montserrat, section 145; Saint Lucia, section 145; Saint Vincent
and the Grenadines, section 145; and Trinidad and Tobago, section 147.
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‘(1) A person who solicits a proxy and is appointed proxy holder must:
(a) attend in person, or cause an alternate proxy holder to attend, the meeting in
respect of which the proxy is given; and
(b) comply with the directions of the shareholder who appointed him.
‘(2) A proxy holder or an alternate proxy holder has the same rights as the shareholder
who appointed him
(a) to speak at the meeting of shareholders in respect of any matter;
(b) to vote by way of ballot at the meeting; and
(c) except when a proxy holder or an alternate proxy holder has conflicting
instructions from more than one shareholder, to vote at the meeting in respect
of any matter by way of a show of hands.’
15.10 Registrant’s duty
This provision permits a shareholder to allow his or her shares to be registered in the
name of another party while they retain beneficial ownership. This is permitted in Antigua
and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, and Trinidad and Tobago.386 Shares registered in the name of a
registrant or the registrant’s nominee but are not beneficially owned by the registrant may
not be voted unless the registrant forthwith sends, after the receipt thereof, a copy of
certain documents, and except where the registrant has received written voting
instructions from the beneficial owner, a written request of voting instructions. Where the
relevant procedures are complied with, the registrant shall (as opposed to may) vote or
appoint a proxy holder to vote any shares in accordance with the written voting
instructions. If requested by the beneficial owner of the shares, the registrant shall appoint
the beneficial owner or a nominee of the beneficial owner as proxy for those shares.
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica
and Saint Christopher and Nevis.
15.10.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the following provision should be inserted:
‘(1) Shares of a company that are registered in the name of a registrant or a registrant’s
nominee and are not beneficially owned by the registrant may not be voted unless the
registrant forthwith after the receipt thereof sends to the beneficial owner:
(a) a copy of the notice of the meeting, financial statements, management proxy
circular, dissident's proxy circular and any other documents sent to
shareholders by or on behalf of any person for use in connection with the
meeting, other than the form of proxy; and
(b) except where the registrant has received written voting instructions from the
beneficial owner, a written request for voting instructions.
386

Antigua and Barbuda, section 146; Barbados, section 144; Dominica, section 146; Grenada,
section 146; Guyana, section 150; Montserrat, section 146; Saint Lucia, section 146; Saint Vincent
and the Grenadines, section 146; and Trinidad and Tobago, section 148 (duty of broker).
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‘(2) A registrant may not vote or appoint a proxy holder to vote shares registered in the
registrant’s name or in the name of the registrant’s nominee that the registrant does
not beneficially own unless the registrant receives voting instructions from the
beneficial owner of the shares.
‘(3) A person by or on behalf of whom a solicitation is made shall, at the request of a
registrant, forthwith furnish to the registrant at that person's expense the necessary
number of copies of the documents referred to in paragraph (a) of subsection (1).
‘(4) A registrant shall vote or appoint a proxy holder to vote any shares referred to in
subsection (1) in accordance with any written voting instructions received from the
beneficial owner.
‘(5) If requested by a beneficial owner of shares of a company, the registrant of those
shares shall appoint the beneficial owner or a nominee of the beneficial owner as proxy
holder for those shares.
‘(6) The failure of a registrant to comply with this section does not render void any
meeting of shareholders or any action taken at the meeting. ‘
15.11 Governing prohibition
Nothing discussed under section 15.10 of this Report (above) gives a registrant in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago, the right to vote shares that the
registrant is otherwise prohibited from voting.387
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
15.11.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the following provision should be inserted:
‘Nothing in <provision on registrant gives a registrant the right to vote shares that he is
otherwise prohibited from voting.’
15.12 Restraining order
An interested person may apply to the Commission/Registrar where a form of proxy,
management proxy circular or dissident’s proxy circular contains either an untrue
statement of a material fact or omits to state a material fact required therein or necessary
to make a statement contained therein not misleading in light of the circumstances in which
387

Antigua and Barbuda, section 147; Barbados, section 145; Dominica, section 147; Grenada,
section 147; Guyana, section 151; Montserrat, section 147; Saint Lucia, section 147; Saint Vincent
and the Grenadines, section 147; and Trinidad and Tobago, section 149.
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it was made. Where such an application is made, the Commission/Registrar [varies based
on jurisdiction] (as they think fit) may make any order it thinks fit including an order
restraining the solicitation or the holding of the meeting or restraining any person from
implementing or acting upon any resolution passed at the meeting to which the form of
proxy, management proxy circular or dissident's proxy circular relates; an order requiring
correction of any form of proxy or proxy circular and a further solicitation; or an order
adjourning the meeting.388 In Trinidad and Tobago, notice must also be given to the
Registrar. This is applicable in other jurisdictions where the application is some person or
body other than the Registrar.
There is no provision in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
and Saint Christopher and Nevis.
15.12.1 Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the following provision should be inserted:
‘(1) If a form of proxy, management proxy circular or dissident's proxy circular
(a) contains an untrue statement of a material fact; or
(b) omits to state a material fact required therein or necessary to make a statement
contained therein not misleading in the light of the circumstances in which it was
made;
an interested person or the Registrar may apply to the court.
‘(2) On an application under this section the court may make any order it thinks fit,
including any or all of the following orders:
(a) an order restraining the solicitation or the holding of the meeting or restraining
any person from implementing or acting upon any resolution passed at the
meeting to which the form of proxy, management proxy circular or dissident's
proxy circular relates;
(b) an order requiring correction of any form of proxy or proxy circular and a further
solicitation; or
(c) an order adjourning the meeting.
‘(3) An applicant under this section other than the Registrar must give the Registrar
notice of the application; and the Registrar may appear and be heard in person or by an
attorney-at-law.’
15.13 Inspection of proxies
In Jamaica, provision is made, within reason, for the inspection of any instruments or
documents appointing or relating to proxies, to be inspected at any time during business
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Antigua and Barbuda, section 148; Barbados, section 146; Dominica, section 148; Grenada,
section 148; Guyana, section 152; Montserrat, section 148; Saint Lucia, section 148; Saint Vincent
and the Grenadines, section 148; and Trinidad and Tobago, section 150.
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hours prior to the conclusion of the meeting. Such a person may be any other person who,
in their own right or as proxy for another member or members or partly in one way and
partly in another to more than 10% of the total voting rights, and also any person
authorised in writing in that behalf by any person or any number of persons together, so
entitled.389
15.14 Classes of shares not relevant
The only jurisdictions specifying that this provision is applicable to any class of
meetings of a company are Jamaica and Saint Christopher and Nevis.390
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Jamaica, section 131(4).
Jamaica, section 131(6); Saint Christopher and Nevis, section 113(6).
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Chapter 16

Financial Disclosure and Corporate Records
____________________________________________________________________________________________________
Given the relevance of accurate and timely financial disclosure to the success of the
company, activism of shareholder and market confidence in the company, this Chapter
discusses the general provisions on company reporting, including any limitations on
corporate groups, and provisions on auditing.

16.1 General Provisions on Company Reporting
16.1.1 General Accounts and Returns
Many of the modern regional Companies Acts consider issues of company reporting.
The general framework may be found in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad
and Tobago. A patchwork approach may, however, be found in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis. These provisions are
badly in need of reform as clear provisions on accurate and timely reporting are critical for
shareholder confidence and ultimately corporate growth.
16.1.1.1 Annual financial statements
This provision requires the directors to place before the shareholders at every annual
meeting of the shareholders of the company comparative financial statements, the report of
the auditor (if any) and any further information respecting the financial position of the
company and the results of its operations required by the articles of the company. This is
provided for in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago;391 notably, there
are provisions in the British Virgin Islands, Jamaica, and Saint Christopher and Nevis, but
these are in need of reform.392
16.1.1.2 Exemptions for information
A company is permitted to apply for authorisation to omit from its financial statements
or dispense with any publication requirement and the Registrar may authorise such where
he believes that the disclosure of the information would be detrimental to the company.
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Antigua and Barbuda, section 149; Barbados, section 147; Dominica, section 149; Grenada,
section 149; Guyana, section 153 (variant and is in need of amendment); Montserrat, section 149;
Saint Lucia, section 149; Saint Vincent and the Grenadines, section 149; and Trinidad and Tobago,
section 151.
392
British Virgin Islands, section 118A; Jamaica, section 145; and Saint Kitts and Nevis, section 72
and 106.
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Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada,
Montserrat, Saint Lucia and Saint Vincent and the Grenadines.393
16.1.1.3 Approval of directors
The directors of a company must approve the financial statements by signature. The
company is prohibited from issuing, publishing or circulating copies of the financial
statements unless approved and signed and accompanied by a report of the auditor of the
company (if any). Provision for this is made in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago.394
16.1.1.4 Copies to shareholders
Not less than 21 days before each annual general meeting of the shareholders of a
company, or before the signing of a resolution in lieu of its annual meeting, the company
must send a copy of the documents referred to under the annual financial statements,
except to a shareholder who has informed the company in writing that he does not want a
copy of these documents. Provision for this is made in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago.395
16.1.1.5 Registrar’s copies
Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.396
16.1.1.6 Declaration of solvency
Given the fact that the duties shift from the shareholders to creditors when the
company is in “doubtful insolvency”, a clear statement and assurance of the solvency of the
company is pertinent. This simple statement identifies the financial highlights of the
company’s operations. Two documents must be sent to the Registrar; first, a certificate
which must be signed by at least one director on behalf of the board and by the auditor
393

Antigua and Barbuda, section 150; Barbados, section 148; Dominica, section 150; Grenada,
section 150; Montserrat, section 149; Saint Lucia, section 149 and Saint Vincent and the Grenadines,
section 149.
394
Antigua and Barbuda, section 152; Barbados, section 150; Dominica, section 152; Grenada,
section 152; Guyana, section 153(3); Montserrat, section 152; Saint Lucia, section 152; Saint Vincent
and the Grenadines, section 152; and Trinidad and Tobago, section 154. Provision is also made under
section 106(3) in Saint Christopher and Nevis.
395
Antigua and Barbuda, section 153; Barbados, section 151; Dominica, section 153; Grenada,
section 153; Guyana, section 155; Montserrat, section 153; Saint Lucia, section 153; Saint Vincent
and the Grenadines, section 153; and Trinidad and Tobago, section 155.
396
Antigua and Barbuda, section 154; Barbados, section 152; Dominica, section 154; Grenada,
section 154; Guyana, section 156; Montserrat, section 154; Saint Lucia, section 154; Saint Vincent
and the Grenadines, section 154; and Trinidad and Tobago, section 156. Provision is also made under
sections 72 and 107 in Saint Christopher and Nevis.

180

containing the key statements (discussed below) and a certificate signed by at least one
director on behalf of the board and by the auditor if the certificate agrees with the balance
sheet and profit and loss account which form part of the financial statements.
Key information shall include:
(a) the amounts shown in the company's balance sheet as the total values
respectively of the company's fixed assets, current assets, investments and
other assets;
(b) the amount shown in the company's balance sheet as the total amount of the
company's debt and liabilities, accrued due at, or accruing due within 1 year
after, the date as at which the balance sheet is made out and the amount so
shown as the total amount of the company's other debts and liabilities; and
(c) whether, in the opinion of the auditor, or if there is no auditor, of each director,
the company was at the date at which the balance sheet was made out able or
unable to pay its debts and liabilities as they fell due.
If the auditor refuses to sign either of these documents, a statement to that effect shall
be endorsed on the certificate. A director or auditor who is guilty of an offence is one who
signs or sends to the Registrar or concurs in the sending to the Registrar of a certificate
required by this section that is false, misleading or deceptive or an opinion that he has no
reasonable ground to believe to be accurate. Such a person may avoid liability where he has
reasonable grounds to believe that this section is being complied with. This provision
excludes companies that send interim financial statements to shareholders or to a public
authority or recognised stock exchange where such documents (under other provisions)
must be sent to the Registrar.
Provision for this is made in Antigua and Barbuda, Dominica, Grenada, Montserrat,
Saint Lucia, and Saint Vincent and the Grenadines.397
16.1.1.7 Financial Disclosure in Group of companies
Detailed provisions on group accounts may be found in Guyana under sections 160 –
168 or Jamaica under sections 146 - 151. These are treated in other statutes under the
discussion of consolidated returns.
16.1.1.8 Other provisions
Provision may also be made under the statute for an Audit Committee.398Such a
requirement is mandatory for a public company (unless exempted by the Registrar where
he or she does not believe that the company would be prejudiced by such an order) and
must made up of not less than 3 independent directors of the company (a majority of whom
are not offices or employees of the company or any of its affiliates). Such a committee shall
review financial statements prior to approval by the board of directors. The auditor may
397

Antigua and Barbuda, section 155; Dominica, section 155; Grenada, section 155; Montserrat,
section 155; Saint Lucia, section 155 and Saint Vincent and the Grenadines, section 155. Provision is
also made under section 107 in Saint Christopher and Nevis.
398
Some examples where such is provided include Antigua and Barbuda, section 156; Dominica,
section 156; Grenada, section 156; Montserrat, section 156; Saint Lucia, section 156; Saint Vincent
and the Grenadines, section 156; Trinidad and Tobago, section 157
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call a meeting of the committee and he is entitled to receive notice of every meeting of the
committee.
16.1.1.9 Best practice and recommendation
Though there are variants (as noted in the footnotes) between the legislative
provisions in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago, these provisions
are generally fit in achieving the desirable policies of transparency and accountability. The
provisions in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis are, however, in need of reform. The proposed provisions are noted
directly below.
In addition to this, it is recommended that a clear requirement of a solvency statement
be included in Belize, the British Virgin Islands, Barbados, the Cayman Islands, Guyana,
Jamaica, Saint Christopher and Nevis and Trinidad and Tobago as this clearly identifies the
financial status of the company. It clarifies to the shareholders whether the company is
solvent or insolvent, and in the latter case, should drive shareholders to action.
Annual financial returns
‘(1) Subject to this section and to section 148, the directors of a company must place
before the shareholders at every annual meeting of the shareholders of the company
(a) comparative financial statements, as prescribed, relating separately to:
(i) the period that began on the date the company came into existence and
ended not more than 12 months after that date, or, if the company has
completed a financial year, the period that began immediately after the
end of the last period for which financial statements were prepared
and ended not more than 12 months after the beginning of that period,
and
(ii) the immediately preceding financial year;
(b) the report of the auditor, if any;
(c) any further information respecting the financial position of the company and
the results of its operations required by the articles of the company, its by-laws,
or any unanimous shareholder agreement.
‘(2) The financial statements required by subparagraph (ii) of paragraph (a) of
subsection (1) may be omitted if the reason for the omission is set out in the financial
statements, or in a note thereto, to be placed before the shareholders at an annual
meeting.
‘(3) The Registrar may in any particular case adjust the period relating to which
comparable financial statements are to be placed before the shareholders at any annual
meeting.’
Exemption for information
‘Upon the application of a company for authorisation to omit from its financial
statements any prescribed item, or to dispense with the publication of any particular
prescribed financial statement, the Registrar may, if he or she reasonably believes that
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disclosure of the information therein contained would be detrimental to the company,
permit its omission on such reasonable conditions as he or she thinks fit.’
Consolidated financial returns
‘(1) A company must keep at its registered office a copy of the financial statements of
each of its subsidiary bodies corporate the accounts of which are consolidated in the
financial statements of the company.
‘(2) Shareholders of a company and their agents and legal representatives may, upon
request therefore, examine the statements referred to in subsection (1) during the
usual business hours of the company, and may make extracts from those statements,
free of charge.’
Approval of directors
‘(1) The directors of a company must approve the financial statements referred to in
section 147, and the approval must be evidenced by the signature of one or more
directors.
‘(2) A company shall not issue, publish or circulate copies of the financial statements
referred to in section 147 unless the financial statements are:
(a) approved and signed in accordance with subsection (1), and
(b) accompanied by a report of the auditor of the company, if any.’
Copies to shareholders
‘Not less than 21 days before each annual meeting of the shareholders of a company, or
before the signing of a resolution under paragraph (b) of subsection (1) of section 128
in lieu of its annual meeting, the company must send a copy of the documents referred
to in section 147 to each shareholder, except to a shareholder who has informed the
company in writing that they do not want a copy of those documents.’
Registrar’s copies
‘(1) A company:
(a) that is a public company; or
(b) the gross revenue of which, as shown in the most recent financial statements
referred to in section 147, exceeds $1,000,000 or the assets of which as shown
in those financial statements exceed $1,000,000;
shall send a copy of the documents referred to in section 147 to the Registrar not less
than 21 days before each annual meeting of the shareholders or forthwith after the
signing of a resolution under paragraph (b) of subsection (1) of section 128 in lieu of
the annual meeting, and in any event not later than 15 months after the last date when
the last preceding annual meeting should have been held or a resolution in lieu of the
meeting should have been signed.
‘(2) For the purposes of paragraph (b) of subsection (1), the gross revenues and assets
of a company include the gross revenues and assets of its affiliates.
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‘(3) Upon the application of a company, the Registrar may exempt the company from
the application of subsection (1) in the prescribed circumstances.
‘(4) If a company referred to in subsection (1)
(a) sends interim financial statements or related documents to its shareholders; or
(b) is required to file interim financial statements or related documents with, or to
send them to, a public authority or a recognised stock exchange;
the company shall forthwith send copies thereof to the Registrar.
‘(5) A subsidiary company is not required to comply with this section if
(a) the financial statements of its holding company are in consolidated or
combined form and include the accounts of the subsidiary; and
(b) the consolidated or combined financial statements of the holding company are
included in the documents sent to the Registrar by the holding company in
compliance with this section.’
Declaration of solvency
‘(1) Subject to this section, a company that is not pursuant to subsection (1) of
<provision on Registrar’s copies> and who is required to send to the Registrar a copy of
the documents referred to in<provision on annual financial returns>, shall within the
period specified in the said subsection send to the Registrar:
(a) a certificate of solvency signed by at least one director on behalf of the board
and by the auditor, if any, containing the statements and opinions required by
subsection (2) made with reference to the company's assets and liabilities at
the date on which the financial statements of the company laid before the
annual general meeting or, as the case may be, of the signing of a resolution
under paragraph (b) of subsection (1) of <provision on resolution in writing>
in lieu of the annual meeting; and
(b) a certificate signed by at least one director on behalf of the board and by the
auditor, if any, that the certificate referred to in paragraph (a) agrees with the
balance sheet and profit and loss account which form part of the financial
statements.
‘(2) A certificate of solvency shall state:
(a) the amounts shown in the company's balance sheet as the total values
respectively of the company's fixed assets, current assets, investments and
other assets;
(b) the amount shown in the company's balance sheet as the total amount of the
company's debt and liabilities, accrued due at, or accruing due within 1 year
after, the date as at which the balance sheet is made out and the amount so
shown as the total amount of the company's other debts and liabilities; and
(c) whether, in the opinion of the auditor, or if there is no auditor, of each director,
the company was at the date at which the balance sheet was made out able or
unable to pay its debts and liabilities as they fell due.
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‘(3) If the auditor of a company refuses to give or sign either of the certificates
mentioned in subsection (2), a note of his refusal shall be endorsed on the certificate.
‘(4) A director or auditor of a company who signs or sends to the Registrar or concurs
in the sending to the Registrar of a certificate required by this section which contains a
statement that is false, misleading or deceptive or an opinion that he has no reasonable
ground to believe to be accurate, is guilty of an offense.
‘(5) It is a sufficient defense if the person charged with an offense under this section
proves that up to the time of the sending to the Registrar of the certificate he believed
on reasonable grounds that this section had been complied with.
‘(6) A company that is not required to comply with <provision on Registrar’s copies>by
virtue of subsection (5) of that section, is not required to comply with this section.’
16.2 Auditors
Many of the jurisdictions, particularly the OECS territories, outline the purpose of the
following provision. It is stated that its main purposes are to ensure that only persons who
are properly supervised and appropriately qualified are appointed auditors of companies
and that audits by persons so appointed are carried out properly and with integrity and
with a proper degree of independence.399 Given the importance of the auditor in verifying
the financial health of the company, such provisions should be present in all modern
company legislation. It is arguable that the auditor, must be qualified by some other body
whose rules will provide considerable overlap in issues of integrity, qualification and
independence. Nonetheless, it is strongly argued that such provisions should be clearly
identified within the Companies Acts given the apathy of shareholders and the limited
liability nature of the corporate form.
16.2.1 Auditor’s qualifications
The general approach is quite similar: a person is qualified to act as an auditor of the
company where, in cases of an individual, that person is a member of the relevant
accounting body (for example, the Institute of Chartered Accountants of that jurisdiction or
other supervisory body) and is eligible for appointment under the rules of that body or he
is so authorised to act by ministerial appointment; or in the case of a body corporate, not
less than 75% of the body of the persons who have responsibility for the governance of that
body satisfy the requirement of being a member of the relevant accounting body; or that
person has been so authorised to act as an auditor (based on authorisation by the Minister
in consultation with the Institute). This provision is, however, no longer relevant and
should be deleted as any applications must have been made not later than 12 months after
1st January, 1985. Provision is made for such in Antigua and Barbuda, Barbados, Dominica,
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Antigua and Barbuda, section 157; Dominica, section 157; Grenada, section 157; Montserrat,
section 157; Saint Lucia, section 157; Saint Vincent and the Grenadines, section 157.
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Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.400
No provision is made in Belize, the British Virgin Islands or the Cayman Islands.
16.2.2 Disqualifying auditor
Subject to an interested person applying for exemption, an individual or body
corporate may not act as an auditor for the company if that individual or body corporate is
not independent of the company, of its affiliated companies and of the directors and officers
of the company and its affiliates. Thus, the test is one of independence. Given the role of the
auditor in making unbiased assessments of the company’s financial health, it is desirable
that any auditor be removed when this independence has been compromised. Whether
such a circumstance exists is a matter of fact determined by having regard to all the
circumstances.
Antigua and Barbuda, Dominica, Grenada, Jamaica, Montserrat, Saint Christopher and
Nevis, Saint Lucia, and Saint Vincent and the Grenadines adopt the approach of identifying
who is ineligible for appointment. Thus, a person who is ineligible will presumably not be
treated as holding the office. In these jurisdictions, the provision simply includes an officer
or employee of the company or a partner or employee of such person, or a partnership of
which such person is a partner. The provision also includes associated undertakings, which
includes parent or subsidiary undertakings.401In Belize, the provision is much more narrow
and only makes reference to a director or officer of the company.402This provision does not
take into consideration the important class of persons who control a beneficial interest in
the company who may not properly fall under any of the relationships outlined above.
In Barbados, Guyana, and Trinidad and Tobago, the provision is a bit more
sophisticated and may operate to avoid the loopholes that may be identified in the above
provision. An individual or body corporate is presumed to not be independent where the
auditor is a business partner or affiliate, a director, an officer or an employee of the
company or its affiliates; has beneficial ownership or control, whether directly or indirectly
of a material interest in the shares or debentures of the company or any of its affiliates or
has been a receiver, receiver-manager, liquidator or trustee in bankruptcy of the company
or any of its affiliates within 2 years of the proposed appointment as auditor. Further, this
appears to stand in contrast to the provisions in Antigua et al., which presume that the
person holds the office but, on the occurrence of the event, the person is treated as
disqualified and then requires resignation forthwith. An interested person may also apply
to the court for an order disqualifying a certain person from acting as an auditor.403 Only
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Antigua and Barbuda, section 158; Barbados, section 153; Dominica, section 158; Grenada,
section 158; Guyana, section 170; Jamaica, section 155 (here, rather than registration with a body, the
auditor must be registered public accountant as defined in section 2 of the Public Accountancy Act);
Montserrat, section 158; Saint Christopher and Nevis, section 110; Saint Lucia, section 158; Saint
Vincent and the Grenadines, section 158; Trinidad and Tobago, section 158.
401
Antigua and Barbuda, section 160; Dominica, section 160; Grenada, section 160; Jamaica, section
156; Montserrat, section 160; Saint Christopher and Nevis, section 114; Saint Lucia, section 160;
Saint Vincent and the Grenadines, section 160.
402
Belize, section 113(3).
403
Barbados, section 154; Guyana, section 171; Trinidad and Tobago, section 161.
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Barbados and Guyana raise the possibility of exempting an auditor,404 by order of the court,
from disqualification where it would not adversely affect the shareholders. Such orders
may also be given retrospective effect. Though the court will infrequently use this power, it
retains the necessary flexibility as the court sees fit on application from the company or any
other interested party.
No provision is made in the British Virgin Islands or the Cayman Islands.
16.2.3 Appointment of auditor
At the first meeting of shareholders, and every subsequent meeting, the shareholders of
the company by ordinary resolution shall appoint an auditor to hold office until the close of
the next annual meeting. Thus, the power to determine the relevant ‘watch-dog’ over the
company’s affairs is given to the ‘owners’ of the company. This is particularly important
since the auditor will operate to review the dealings of the board of directors and officers of
the company. To allow the appointment of the auditor by the directors would create a
conflict of interest. Such provisions also permit the setting of the auditor’s remuneration by
the shareholders. To prevent a vacuum in the absence of such, the directors are permitted
to set the remuneration. Provision is made for such in Antigua and Barbuda, Barbados,
Belize, Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint
Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.405
No provision is made in the British Virgin Islands or the Cayman Islands.
16.2.4 Cessation of office
An auditor ceases to hold office when in the case of an individual, the individual dies or
resigns or is removed pursuant to the provisions on removal while a body corporate ceases
to hold office when it is wound up or dissolved, goes into receivership or removed pursuant
to the provisions on removal. The resignation is effective when the company receives
written notice or at the time specified in the resignation whichever is later. Provision is
made for such in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.406
There is a slight anomaly in this provision which raises the presumption that until the
company receives written notice, a person (who may have died) remains the auditor of the
company. A recommended correction for this anomaly is noted in the recommended
provisions below.
404

Quite different from this exemption provision, some jurisdictions permit the dispensing with this
requirement where the company is not a public company or has gross revenue over a specified
amount. This must, however, be approved both by all shareholders including those who are not
entitled to vote. This is permitted in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad and Tobago.
405
Antigua and Barbuda, section 162; Barbados, section 155; Belize, section 113; Dominica, section
162; Grenada, section 162; Guyana, section 172; Jamaica, section 154 (though more expansive and
covers remuneration); Montserrat, section 162; Saint Christopher and Nevis, section 110 (though a
variant); Saint Lucia, section 162; Saint Vincent and the Grenadines, section 162; Trinidad and
Tobago, section 163.
406
Antigua and Barbuda, section 164; Barbados, section 157; Dominica, section 164; Grenada,
section 164; Guyana, section 174; Montserrat, section 164; Saint Lucia, section 164; Saint Vincent
and the Grenadines, section 164; Trinidad and Tobago, section 165.
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No provision is made in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
16.2.5 Removal of auditor
An auditor, other than a court appointed auditor, may be removed by ordinary
resolution. Provision is made for such in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and
the Grenadines, and Trinidad and Tobago.407
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, or
Jamaica.
16.2.6 Filling auditor vacancy
Though the articles or bye-laws may provide that such vacancy may only be filled by
the vote of the shareholder, in the absence of such a provision, the directors shall fill that
vacancy. Such a provision emphasises the ownership and control of the shareholders but
prevents unnecessary gaps in the operation of the company. If no quorum of directors
exists, within 21 days, the directors shall call a special meeting of the shareholders to fill
the vacancy. Where the directors fail to do this or if there are no directors, any shareholder
may call the meeting. All of these stipulations operate as protective mechanisms for the
company. Provision is made for such in Antigua and Barbuda, Barbados, Belize, Dominica,
Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.408
No provision is made in the British Virgin Islands or the Cayman Islands.
16.2.7 Court appointed auditor
Where there is no auditor, the court may appoint and fix the remuneration of the
auditor on an application of a shareholder or the Commission or Registrar (as the case may
be). Such a person remains in office only until the shareholders appoint an auditor. This
provision does not apply if the shareholders have determined that they do not want to
appoint an auditor (pursuant to the relevant provisions). Provision is made for such in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint
Vincent and the Grenadines and Trinidad and Tobago.409 In Jamaica, the Minister may fill
such a vacancy.410
No provision is made in Belize, the British Virgin Islands or the Cayman Islands.
407

Antigua and Barbuda, section 165; Barbados, section 158; Dominica, section 165; Grenada,
section 165; Guyana, section 175; Montserrat, section 165; Saint Christopher and Nevis, section
110(7); Saint Lucia, section 165; Saint Vincent and the Grenadines, section 165; Trinidad and
Tobago, section 166.
408
Antigua and Barbuda, section 166; Barbados, section 159; Belize, section 113; Dominica, section
166; Grenada, section 166; Guyana, section 176; Jamaica, section 154(10); Montserrat, section 166;
Saint Christopher and Nevis, section 110; Saint Lucia, section 166; Saint Vincent and the Grenadines,
section 166; Trinidad and Tobago, section 167.
409
Antigua and Barbuda, section 167; Barbados, section 160; Dominica, section 167; Grenada,
section 167; Guyana, section 177; Montserrat, section 167; Saint Lucia, section 167; Saint Vincent
and the Grenadines, section 167; Trinidad and Tobago, section 168.
410
Jamaica, section 154(3).
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16.2.8 Auditor’s right to notice
Given the importance of the auditor’s role in matters of financial oversight, the auditor
is entitled to receive notice of every meeting of shareholders, and at the company’s expense
to attend and be heard at the meeting on matters relating to the auditor’s duties. Provision
is made for such in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago.411
No provision is made in Belize, the British Virgin Islands, or the Cayman Islands.
16.2.9 Required attendance
Once given a minimum of 10 days’ notice of the meeting, a shareholder, whether
entitled to vote or not, or a director, may compel the attendance of the auditor or former
auditor and require them to answer questions relative to their duties or former duties as
auditor. The importance of the inclusion of the former auditor is critically important. Where
the shareholder initiates such, the shareholder shall concurrently send notice to the
company. The absence of a requirement to send notice through the directors is critically
important in holding the board of directors to account. Failure to comply with this without
reasonable cause will result in the commission of an offence. Provision is made for such in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.412
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
16.2.10 Right to comment
The auditor has a right to comment by the submission of a written statement giving the
reasons for their resignation or the reasons why they oppose any proposed action or
resolution in 4 cases: first, where the auditor resigns; second, where the auditor receives
notice or otherwise learns of a meeting of shareholders called for the purpose of removing
the auditor from office; third, where the auditor receives a notice or otherwise learns of a
meeting of directors or shareholders at which another person will be appointed to fill his
post or fourth, where the auditor receives notice or otherwise learns of a meeting of
shareholders where they intend to dispense with the requirement of having an auditor.
When the company receives notice with regard to any of these, it shall send forthwith a
copy of the statement to every shareholder entitled to receive notice and the Registrar,
unless the statement is included in or attached to a management proxy. To prevent abuse of
power by the shareholders or directors, a newly proposed auditor may not take up office
until they receive a statement from the present auditor as to why they are to be replaced.
The auditor is only permitted to so act if such a request remains unanswered for 15 days.
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Antigua and Barbuda, section 168; Barbados, section 161; Dominica, section 168; Grenada,
section 168; Guyana, section 178; Jamaica, section 157; Montserrat, section 168; Saint Christopher
and Nevis, section 112(4); Saint Lucia, section 168; Saint Vincent and the Grenadines, section 168;
Trinidad and Tobago, section 169.
412
Antigua and Barbuda, section 169; Barbados, section 162; Dominica, section 169; Grenada,
section 169; Guyana, section 179; Montserrat, section 169; Saint Lucia, section 169; Saint Vincent
and the Grenadines, section 169; Trinidad and Tobago, section 170.
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Provision is made for such in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.413
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
16.2.11 Examination by auditor
The auditor shall make the examination that is in the auditor’s opinion necessary to
enable the auditor to report an accurate reflection of the company’s financial position
except in relation to financial statements included in the previous annual return of the
company. The auditor is permitted to reasonably rely on the report of an auditor of a body
corporate or unincorporated business whose accounts are included in the financial records
of the company. Reasonableness is a question of fact. Provision is made for such in Antigua
and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, and Trinidad and Tobago.414
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, Jamaica,
or Saint Christopher and Nevis.
16.2.12 Right to inspect
To ensure transparency in the company’s affairs and bestow the auditor with the
relevant right, the auditor may demand of present or former directors, officers, employees
or agents of the company, such information and explanations and such access to records,
documents, books, accounts and vouchers of the company or any of its subsidiaries that, are
in the auditor’s opinion, necessary to enable the auditor to make the examination and
report required. Such information must be within the reasonable power of the directors,
officers, employees or agents to furnish. An added obligation on the directors is imposed
where they are also required to obtain the necessary information. It appears that there may
be a substantial overlap in these obligations but both are, nonetheless, necessary. Provision
is made for such in Antigua and Barbuda, Barbados, Belize, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.415
No provision is made in the British Virgin Islands or the Cayman Islands.
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Antigua and Barbuda, section 170; Barbados, section 163; Dominica, section 170; Grenada,
section 170; Guyana, section 180; Montserrat, section 170; Saint Christopher and Nevis, section
112(6) – (7) [though not as detailed]; Saint Lucia, section 170; Saint Vincent and the Grenadines,
section 170; Trinidad and Tobago, section 171.
414
Antigua and Barbuda, section 171; Barbados, section 164; Dominica, section 171; Grenada,
section 171; Guyana, section 181; Montserrat, section 171; Saint Lucia, section 171; Saint Vincent
and the Grenadines, section 171; Trinidad and Tobago, section 172.
415
Antigua and Barbuda, section 172; Barbados, section 165; Belize, section 114; Dominica, section
172; Grenada, section 172; Guyana, section 182; Jamaica, section 157(3); Montserrat, section 172;
Saint Christopher and Nevis, section 112(3); Saint Lucia, section 172; Saint Vincent and the
Grenadines, section 172; Trinidad and Tobago, section 173.
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16.2.13 Detected error
Where a director or officer of the company detects an error or misstatement, they must
forthwith notify the Audit Committee (where such exists) or the auditor. Where the auditor
or former auditor identifies an error or misstatement, the auditor or former auditor must
report this to each of the directors. In such cases, revised financial statements must be
prepared and issued or the shareholders must be informed of the error or misstatement.
Where an obligation to file them with the Registrar or Commission exists, such a party
should be notified in the same manner as the shareholders. Provision is made for such in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia and
Saint Vincent and the Grenadines, and Trinidad and Tobago.416
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, or Saint
Christopher and Nevis.
16.2.14 Privilege of auditor
This avoids liability on the part of the auditor where the auditor acts in good faith. Such
provisions are necessary for the fairness and protection of the auditor. Provision is made
for such in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, and Saint Vincent and the Grenadines.417
No provision is made in Belize, the British Virgin Islands, the Cayman Islands, Saint
Christopher and Nevis, or Trinidad and Tobago.
16.2.15. Best practice and recommendation
In Antigua and Barbuda, Belize, the British Virgin Islands, the Cayman Islands,
Dominica, Grenada, Montserrat, Saint Lucia, and Saint Vincent and the Grenadines, it is
hereby recommended that a wider treatment of persons who can be disqualified be
inserted (in line with the recommendation below).
In all jurisdictions, it is recommended that the provision on cessation be revised in
accordance with the recommendation below. Thus, a person ceases to hold office either on
the occurrence of an event stated in the statute or by written notice.
On the issue of privilege of the auditor, a provision protecting the auditor, thus
empowering the auditor to act independently should be inserted in Belize, the British
Virgin Islands, the Cayman Islands, Saint Christopher and Nevis, and Trinidad and Tobago.
Though such a provision on a clear statement of the company’s treatment of the
accounts is present in some of the jurisdictions (for example, Guyana section 185) for the
purposes of simplicity, transparency and clarity, it is recommended that this provision be
inserted in the remaining Acts:
‘The auditor’s report shall state whether in the auditor’s opinion the accounts have
been properly prepared in accordance with this Act and in particular whether a true
and fair view is given.
416

Antigua and Barbuda, section 173; Barbados, section 166; Dominica, section 173; Grenada,
section 173; Guyana, section 183; Montserrat, section 173; Saint Lucia, section 173; Saint Vincent
and the Grenadines, section 173; Trinidad and Tobago, section 174
417
Antigua and Barbuda, section 174; Barbados, section 167; Dominica, section 174; Grenada,
section 174; Guyana, section 186; Montserrat, section 174; Saint Lucia, section 174; Saint Vincent
and the Grenadines, section 174
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‘A company’s auditors shall, in preparing their report, carry out such investigations as
will enable them to form an opinion as to the following matters:
(a) whether proper accounting records have been kept by the company and proper
returns adequate for their audit have been received from branches not visited
by them; and
(b) whether the company’s accounts are in agreement with the accounting records
and returns.
‘If the auditor is of the opinion that proper accounting records have not been kept, or
that proper returns adequate for the audit have not been received from branches not
visited by them, or if the accounts are not in agreement with the accounting records
and returns, the auditor shall state that fact in the auditor’s report.’
Standard recommended provisions are to be inserted in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis (to the extent that it
is required as indicated above):
Auditor’s qualification
‘(1) Subject to <provision on disqualifying director>, a person who satisfies the
requirements of subsection (2) is qualified for appointment as an auditor of a company.
‘(2) A person qualifies for appointment as an auditor of a company where:
(a) in the case of an individual, that person is a member of <recognised accounting
or supervisory body>, and holds a practising certificate from <the relevant
body>; or
(b) in the case of a body corporate:
(i) not less than 75% of the body of persons who have responsibility for
the governance and affairs of that body corporate satisfy the
requirements of paragraph (a); and
(ii) the principal business of that body corporate as specified in its articles
is the business of providing accounting and auditing services; or
(c) that person is for the time being authorised to be appointed as an auditor of a
company under subsection(3).
‘(3) The Minister may, after consultation with <the relevant body>, authorise, by
instrument in writing, any person to be appointed as an auditor of companies if that
person:
(a) is in the opinion of the Minister suitably qualified for such an appointment by
reason of his knowledge and experience; and
(b) was in practice in <that jurisdiction on the date on which the Act came into
force or other approved date>.
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‘(4) An application for an authorisation to be appointed as an auditor of companies
under subsection (3) must be made to the Minister not later than 12 months after <date
on which the Act came into force or other approved date>.’
Disqualifying an auditor
‘(1) Subject to subsection (7), an individual or a body corporate is not qualified to be an
auditor of a company if that individual or body corporate is not independent of the
company, of its affiliated companies or of the directors and officers of the company and
its affiliated companies.
‘(2) For the purposes of this section, whether or not an individual or a body corporate
is independent is a question of fact to be determined having regard to all the
circumstances.
‘(3) An individual or a body corporate is presumed not to be independent of a company
if the individual or body corporate or the business partner or affiliate of the individual
or body corporate, as the case may be:
(a) is a business partner or affiliate, a director, an officer or an employee of the
company or any of its affiliates, or a business partner or affiliate of any director,
officer or employee of any such company or its affiliates;
(b) beneficially owns or controls, directly or indirectly, a material interest in the
shares or debentures of the company or any of its affiliates; or
(c) has been a receiver, receiver-manager, liquidator or trustee in bankruptcy of
the company or any of its affiliates within 2 years of the proposed appointment
of the individual or body corporate as auditor of the company.
‘(4) The provision of secretarial services by or on behalf of an individual, a business
partner, a body corporate or an affiliate does not by itself deprive an individual, a
business partner, a body corporate or an affiliate of the independence of the individual,
the business partner, the body corporate or the affiliate for the purposes of this section.
‘(5) An auditor who becomes disqualified under this section must, subject to subsection
(7), resign forthwith after that auditor becomes aware of the disqualification.
‘(6) An interested person may apply to a court for an order declaring an auditor
disqualified under this section and the office of auditor vacant.
‘(7) An interested person may apply to the court for an order exempting an auditor
from disqualification under this section; and the court may, if it is satisfied that an
exemption would not adversely affect the shareholders, make an exemption order on
such terms as it thinks fit; and the order may be given retroactive effect.’
Appointment of an auditor
‘(1) Subject to <provision on dispensing with auditor>, the shareholders of a company
must, by ordinary resolution, at the first annual meeting of shareholders and at each
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succeeding annual meeting, appoint an auditor to hold office until the close of the next
annual meeting.
‘(2) An auditor appointed under <provision on first auditor appointment subsequent to
incorporation>is eligible for appointment under subsection (1).
‘(3) Notwithstanding subsection (1), if an auditor is not appointed at a meeting of
shareholders, the incumbent auditor continues in office until his successor is
appointed.
‘(4) The remuneration of an auditor may be fixed by ordinary resolution of the
shareholders, or if not so fixed, it may be fixed by the directors.’
Dispensing with auditor
‘(1) The shareholders of a company other than a company mentioned in subsection (1)
of <provision on Registrar’s copies> may resolve not to appoint an auditor.
‘(2) A resolution under subsection (1) is valid only until the next succeeding annual
meeting of shareholders.
‘(3) A resolution under subsection (1) is not valid unless it is consented to by all the
shareholders, including shareholders not otherwise entitled to vote.’
Cessation of office
‘(1) An auditor of a company ceases to hold office when,
(a) in the case of an individual, the individual
(i) dies or resigns; or
(ii) is removed pursuant to <provision on removal of auditor>; or
(b) in the case of a body corporate, the body corporate
(i) is wound up or dissolved;
(ii) goes into receivership; or
(iii) is removed pursuant to <provision on removal of auditor>.
‘(2) A resignation of an auditor becomes effective on occurrence of the event, at the
time a written resignation is sent to the company, or at the time specified in the
resignation, whichever is the later date.’
Removal of auditor
‘(1) The shareholders of a company may by ordinary resolution at a special meeting
remove an auditor other than an auditor appointed by a court order under <provision
on court appointed auditor>.
‘(2) A vacancy created by the removal of an auditor may be filled at the meeting at
which the auditor is removed or, if the vacancy is not so filled, it may be filled under
<provision on filling auditor vacancy>.’
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Filling auditor vacancy
‘(1) Subject to subsection (3), the directors must forthwith fill a vacancy in the office of
auditor.
‘(2) If there is not a quorum of directors, the directors then in office must, within 21
days after a vacancy in the office of auditor occurs, call a special meeting of
shareholders to fill the vacancy; and if they fail to call a meeting, or if there are no
directors, the meeting may be called by any shareholder.
‘(3) The articles of a company may provide that a vacancy in the office of auditor be
filled only by vote of the shareholders.
‘(4) An auditor appointed to fill a vacancy holds office for the unexpired term of the
preceding auditor.’
Court appointed auditor
‘(1) If a company does not have an auditor, the court may, upon the application of a
shareholder or the Registrar, appoint and fix the remuneration of an auditor, and the
auditor holds office until an auditor is appointed by the shareholders.
‘(2) Subsection (1) does not apply if the shareholders have resolved under <provision
on dispensing with auditor> not to appoint an auditor.’
Auditor’s right to notice
‘The auditor of a company is entitled to receive notice of every meeting of the
shareholders of the company and, at the expense of the company, to attend and be
heard at the meeting on matters relating to the auditor’s duties.’
Required attendance
‘(1) If a shareholder of a company, whether or not they are is entitled to vote at the
meeting, or a director of a company gives written notice to the auditor or former
auditor of the company, not less than 10 days before a meeting of the shareholders of
the company, to attend the meeting, the auditor or former auditor shall attend the
meeting at the expense of the company and answer questions relating to the duties of
the auditor or former auditor of the company.
‘(2) A shareholder or director who sends a notice referred to in subsection (1) shall,
concurrently, send a copy of the notice to the company.
‘(3) Subsection (1) applies mutatis mutandis to any former auditor of the company.’
Right to comment
‘(1) An auditor who:
(a) resigns;
(b) receives a notice or otherwise learns of a meeting of shareholders called for the
purpose of removing that auditor from office;
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(c) receives a notice or otherwise learns of a meeting of directors or shareholders
at which another person is to be appointed to fill the office of auditor, whether
because of the resignation or removal of the incumbent auditor or because that
auditor's term of office has expired or is about to expire; or
(d) receives a notice or otherwise learns of a meeting of shareholders at which a
resolution referred to in <provision on dispensing with auditor> is to be
proposed;
may submit to the company a written statement giving the reasons for the resignation
or the reasons why that auditor opposes any proposed action or resolution.
‘(2) When it receives a statement referred to in subsection (1), the company must
forthwith send a copy of the statement to every shareholder entitled to receive notice
of any meeting referred to in section 161 and to the Registrar, unless the statement is
included in, or attached to, a management proxy circular required by <provision on
prohibited solicitation>.
‘(3) No individual or body corporate may accept appointment, consent to be appointed
or be appointed as auditor of a company if that individual or body corporate is
replacing an auditor who has resigned, been removed or whose term of office has
expired or is about to expire, until the individual or body corporate has requested and
received from the former auditor, a written statement of the circumstances and the
reasons that, in that auditor's opinion, that individual or body corporate is to be
replaced.
‘(4) Notwithstanding subsection (3), an individual or body corporate otherwise
qualified may accept appointment or consent to be appointed as auditor of a company
if, within 15 days after making the request referred to in that subsection, that
individual or body corporate does not receive a reply to it.’
Examination by auditor
‘(1) An auditor of a company must make the examination that is in the auditor's opinion
necessary to enable a report to be made in the prescribed manner on the financial
statements required by this Act to be placed before the shareholders, except such
financial statements or parts thereof that relate to the immediately preceding financial
year referred to in sub-paragraph (ii) of paragraph (a) of subsection (1) of <provision
on annual financial returns>.
‘(2) Notwithstanding <provision on right to inspect>, an auditor of a company may
reasonably rely upon the report of an auditor of a body corporate or an unincorporated
business the accounts of which are included in whole or in part in the financial
statements of the company.
‘(3) For the purposes of subsection (2), reasonableness is a question of fact.
‘(4) Subsection (2) applies, whether or not the financial statements of the holding
company reported upon by the auditor are in consolidated form.’
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Right to inspect
‘(1) Upon the demand of an auditor of a company, the present or former directors,
officers, employees or agents of the company must furnish to the auditor
(a) such information and explanations; and
(b) such access to records, documents, books, accounts and vouchers of the
company or any of its subsidiaries;
as are, in the opinion of the auditor, necessary to enable the auditor to make the
examination and report required under <provision on examination by auditor> and as
the directors, officers, employees or agents are reasonably able to furnish.
‘(2) Upon the demand of an auditor of a company, the directors of the company must:
(a) obtain from the present or former directors, officers, employees or agents of
any subsidiary of the company the information and explanations that the
directors, officers, employees and agents are reasonably able to furnish, and
that are, in the opinion of the auditor, necessary to enable the auditor to make
the examination and report required under <provision on examination by
auditor>; and
(b) furnish the information and explanations so obtained to the auditor.’
Detected error
‘(1) A director or an officer of a company shall forthwith notify the company’s auditor
of any error or misstatement of which the director or officer becomes aware in a
financial statement that the auditor or a former auditor of the company has reported
upon.
‘(2) When the auditor or a former auditor of a company is notified or becomes aware of
an error or misstatement in a financial statement upon which that auditor has reported
to the company, and in the auditor's opinion, the error or misstatement is material, the
auditor shall inform each director of the company accordingly.
‘(3) When under subsection (2) the auditor or a former auditor of a company informs
the directors of an error or mis-statement in a financial statement of the company, the
directors shall:
(a) prepare and issue revised financial statements; or
(b) otherwise inform the shareholders of the error or mis-statement;
and, if the company is a public company or one that is required to comply with
<provision on Registrar’s copy>, inform the Registrar of the error or mis-statement in
the same manner as the directors inform the shareholders of the error or misstatement.’
Privilege of auditor
‘An auditor is not liable to any person in an action for defamation based on any act done
or not done, or any statement made, by that auditor in good faith in connection with
any matter which the auditor is authorised or required to do under this Act.’
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16.3. Corporate Records
There are many sections within Commonwealth Caribbean company law statues that
can be properly classified under this Chapter; however, only a handful of key provisions
will be addressed.
16.3.1. Registered office
A company must have at all times have a registered office, though directors are
permitted to change the address of the registered office. Provision for this is made in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.418
16.3.2. Notice of address
At the time of sending articles of incorporation, the incorporators must send to the
Registrar notice of the address of the registered office. The Registrar must file this. Any
changes within 15 days must be sent to the Registrar forthwith which the Registrar must
file. Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.419
16.3.3. Records of the company
Most regional Acts identify the records which must be kept at the registered office.
These may be regarded as the key documents relating to the company: articles and byelaws (and all amendments) and a copy of the unanimous shareholder agreement and
amendments thereof. Also to be kept at the registered office are minutes of meetings and
resolutions of shareholders and copies of all notices (notice of directors, notice of change of
directors, and notice of address). These documents include a register of all shareholders
and debenture holders. Though there are some variants to this provision across the region,
all of the above noted key elements for modern companies legislation are included.
Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.420
16.3.4. Register of the directors and secretaries and the directors’ holdings
This provision, which increases the visibility of corporate affairs, found in many of the
regional Acts containing key provisions, is notably absent in Barbados, and requires that a
register of directors and secretaries be kept at the company. At a very minimum relevant to
the director, it requires a statement of his or her forename and surname, and former
418Antigua

and Barbuda, section 175; Barbados, section 168; Dominica, section 175; Grenada,
section 175; Guyana, section 187; Montserrat, section 175; Saint Lucia, section 175; Saint Vincent
and the Grenadines, section 175; Trinidad and Tobago, section 175.
419Antigua and Barbuda, section 176; Barbados, section 169; Dominica, section 176; Grenada,
section 176; Guyana, section 188; Montserrat, section 176; Saint Lucia, section 176; Saint Vincent
and the Grenadines, section 176; Trinidad and Tobago, section 176.
420Antigua and Barbuda, section 177; Barbados, section 170; Dominica, section 177; Grenada,
section 177; Guyana, section 189; Montserrat, section 177; Saint Lucia, section 177; Saint Vincent
and the Grenadines, section 177; Trinidad and Tobago, section 177.
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forename and surname, his or her usual residential address and his or her business
address, if any, the particulars of other directorships held by him or her and who is, or who
is to perform the function of, a managing director, a statement to that effect. Relevant to the
secretary and each assistant secretary, in the case of an individual, a statement of his
present forename and surname, any former forename or surname and his or her usual
residential address; in the case of a corporation, a statement of its corporate name and
registered or principal office; in the case of a firm, a statement of the name and principal
office of the firm. Updates where changes have been made must be filed with the Registrar
and failure to comply with this section results in an offence. This also requires a disclosure
of his holding which may identify some potential conflict of interest in the case of public
companies. Provision for this is made in Antigua and Barbuda, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.421
16.3.5. Provisions relevant to substantial shareholders (and relevant
offences)
Given the considerable influence which may be wielded by a substantial shareholder,
this provision, which increases the visibility into the operations of the company (namely
who holds considerable power over corporate affairs), found in many of the regional Acts
containing key provisions, and notably absent in Barbados, requires that a statement of the
substantial shareholders be kept at the company. Such a provision only relates to public
companies. The provision defines who may be properly classified as a substantial
shareholder; such a shareholder must give notice when they become a substantial
shareholder. Such a shareholder must also notify the company when he ceases to be a
substantial shareholder. A person who fails to comply with this provision is guilty of an
offence. Provision for this is made in Antigua and Barbuda, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.422
16.3.6. Trust Notices
This provision identifies the types of trusts that shall be recorded by the company and
received by the Registrar. This provision may enhance the certainty and transparency of
the company’s affairs. Provision for this is made in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago.423

421

Antigua and Barbuda, sections 178 - 179; Dominica, sections 178 - 179; Grenada, sections 178 179; Guyana, section 189(6) (weaker in contrast to the other provisions listed in this footnote);
Montserrat, sections 178 - 179; Saint Lucia, sections 178 - 179; Saint Vincent and the Grenadines,
sections 178 - 179; Trinidad and Tobago, sections 178 – 179.
422Antigua and Barbuda, sections 181 - 185; Dominica, sections 181 - 185; Grenada, sections 181 185; Montserrat, sections 181 - 185; Saint Lucia, sections 181 - 185; Saint Vincent and the
Grenadines, sections 181 – 185; Trinidad and Tobago, sections 181 – 185.
423Antigua and Barbuda, section 186; Barbados, section 171; Dominica, section 186; Grenada,
section 186; Guyana, section 190; Montserrat, section 186; Saint Lucia, section 186; Saint Vincent
and the Grenadines, section 186; Trinidad and Tobago, section 186.

199

16.3.7. Other Records
In addition to the records discussed under 16.3.3.above, a company shall prepare and
maintain adequate accounting records and records containing minutes of meetings and
resolutions of the directors and any committees of the directors. These may, however, be
kept outside of the jurisdiction – this flexibility may be desirable to the company. The
directors must ensure that despite the location they are able to ascertain the true financial
position of the company with reasonable accuracy. Thus, the directors cannot seek to avoid
their obligation to be fully aware of the financial position of the company. Provision for this
is made in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.424
16.3.8. Records Form
The flexibility provided by the regional Acts is evident in the forms in which records
may be stored. They range from bound or loose-leaf form or in a photographic film form or
they may be entered or recorded by mechanical or electronic data processing or by any
other information storage device which is capable of reproducing any required information
in an intelligible written form within a reasonable time. Provision for this is made in
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint
Vincent and the Grenadines, and Trinidad and Tobago.425
16.3.9. Duty of Care for Records
Apart from the clear duty placed in directors which was discussed under Chapter 12,
the regional Acts also impose a duty, not only on the directors, but on the company on a
whole and its agent, to prevent loss or destruction of; to prevent the falsification of entries
in; and to facilitate the detection and correction of inaccuracies required by this Act.
Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.426
16.3.10. Access to Records
For the purposes of transparency, accountability and wider corporate scrutiny, the
regional statutes permit access to certain documents to certain parties free of charge. This
ensures that such documents are freely accessible. In addition, this ensures that access to
the relevant information is swiftly available to hold the directors, officers and shareholders
of the company to account. Such access must be provided to directors and shareholder of a
company and their agents and legal representatives (for documents discussed under 16.3.3.
above) and, in Trinidad and Tobago, the Commission, its agents and legal representatives
424Antigua

and Barbuda, section 187; Barbados, section 172; Dominica, section 187; Grenada,
section 187; Guyana, section 191; Montserrat, section 187; Saint Lucia, section 187; Saint Vincent
and the Grenadines, section 187; Trinidad and Tobago, section 187.
425Antigua and Barbuda, section 188; Barbados, section 173; Dominica, section 188; Grenada,
section 188; Guyana, section 192; Montserrat, section 188; Saint Lucia, section 188; Saint Vincent
and the Grenadines, section 188; Trinidad and Tobago, section 188.
426Antigua and Barbuda, section 189; Barbados, section 174; Dominica, section 189; Grenada,
section 189; Guyana, section 193; Montserrat, section 189; Saint Lucia, section 189; Saint Vincent
and the Grenadines, section 189; Trinidad and Tobago, section 189.
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(for documents discussed under 16.3.3. above, register of the directors’ holdings or
substantial shareholders). Under such provisions, shareholders are also permitted to
request and receive, without charge, one copy of the articles and by-laws of the company
and any unanimous shareholder agreement and to one copy of any amendments to any
amendments to any of these documents. Quite interestingly, the provision is wider in
Barbados, and permits creditors or any person to access such records, at a cost. It should be
noted that the documents accessible by the former individuals are wider than those
accessible by the latter individuals.
Provision for this is made in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago.427
16.3.11. Basic List of Shareholder and Options List
Upon the payment of a reasonable fee and the furnishing of certain information as
required under the affidavit, the company or its transfer agent shall furnish such an
applicant with a basic list of shareholders which shall set out the names of the members of
the company, the number of shares held by each member and the address of each member
as shown in the records of the company. The affidavit shall state the name and address of
the applicant, the name and address for service of the body corporate, if the applicant is a
body corporate and an assurance that the information will not be used except in an effort to
influence the voting of shareholders of the company, an offer to acquire shares in the
company and any other matter relating to the affairs of the company. Provision for this is
made in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.428
16.3.12. Annual Returns
For the purposes of transparency and accountability (and wider oversight by the
Registrar), the company shall file with the Registrar, on the date or in the time period as
identified in in the statute, the prescribed form containing the prescribed information and
accompanied by the relevant fees. 429
16.3.13. Best practice and recommendation
In Barbados, with a view to increasing the visibility of the company’s affairs, namely its
member holding and directors, provisions regarding the register of the directors,
secretaries and substantial shareholders should be inserted.
427Antigua

and Barbuda, section 190; Barbados, section 175; Dominica, section 190; Grenada,
section 190; Guyana, section 194; Montserrat, section 190; Saint Lucia, section 190; Saint Vincent
and the Grenadines, section 190; Trinidad and Tobago, section 190.
428Antigua and Barbuda, section 191; Barbados, section 176; Dominica, section 191; Grenada,
section 191; Guyana, section 195; Montserrat, section 191; Saint Lucia, section 191; Saint Vincent
and the Grenadines, section 191; Trinidad and Tobago, section 191.
429
Antigua and Barbuda, section 194; Barbados, section 15A; Dominica, section 194; Grenada,
section 194; Guyana, section 153; Montserrat, section 194; Saint Lucia, section 194; Saint Vincent
and the Grenadines, section 194; Trinidad and Tobago, section 194.
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Apart from provisions regarding the registered office of the company, the provisions in
Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher and
Nevis are weak in this regard and should be reformed in light of the recommended
provisions with a view to creating a modern framework, under which underlay the
importance of transparency through disclosure and accountability.
Corporate records
‘(1) A company must at all times have a registered office in <the jurisdiction>.
‘(2) The directors of the company may change the address of the registered office.’
Notice of address
‘(1) At the time of sending articles of incorporation, the incorporators must send to the
Registrar, in the prescribed form, notice of the address of the registered office of the
company; and the Registrar must file the notice.
‘(2) A company shall within 15 days of any change of the address of its registered office,
send to the Registrar a notice in the prescribed form of the change, which the Registrar
must file.’
Records of the company
‘(1) A company shall prepare and maintain at its registered office records containing:
(a) the articles and the by-laws, and all amendments thereto, and a copy of any
unanimous shareholder agreement and amendments thereto;
(b) minutes of meetings and resolutions of shareholders; and
(c) copies of all notices required by section <notice of directors, notice of change,
notice of address.
‘(2) A company shall maintain a register of shareholders showing
(a) the name and the latest known address of each person who is a shareholder;
(b) a statement of the shares held by each shareholder; and
(c) the date on which each person was entered into the register as a shareholder,
and the date on which any person ceased to be a shareholder.
‘(3) A company that issues debentures shall maintain a register of debenture holders
showing :
(a) the name and the latest known address of each debenture holder;
(b) the principal of the debentures held by each holder;
(c) the amount or the highest amount of any premium payable on redemption of
the debentures;
(d) the issue price of the debentures and the amount paid up on the issue price;
(e) the date on which the name of each person was entered into the register as a
debenture holder; and
(f) the date on which each person ceased to be a debenture holder.
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‘(4) A company that grants conversion privileges, options, or rights to acquire shares of
the company shall maintain a register showing the name and the latest known address
of each person to whom the privileges, options or rights have been granted, and such
other particulars in respect thereof as are prescribed.
‘(5) A company may appoint an agent to maintain the registers required by this section
to be maintained by the company; but the registers must be maintained at the
registered office of the company or at some other place in <jurisdiction> designated by
the directors of the company.’
Trust notices
‘(1) Except as provided in this section, notice of a trust, express, implied or
constructive, must not be:
(a) entered by a company in any of the registers maintained by it pursuant to
<provision on records of the company>; or
(b) be received by the Registrar.
‘(2) No liabilities are affected by anything done in pursuance of subsection (3), (4) or
(5); and the company concerned is not affected with the notice of any trust by reason of
anything so done.
‘(3) A personal representative of the estate of a deceased individual who was registered
in a register of a company as a shareholder or debenture holder may become registered
as the holder of that share or debenture as the personal representative of that estate.
‘(4) A personal representative of the estate of a deceased individual who was
beneficially entitled to a share or debenture of the company that is registered in a
register of the company may, with the consent of the company and of the registered
shareholder or debenture holder, become the registered shareholder or debenture
holder as the personal representative of the estate.
‘(5) When a personal representative of an estate of a deceased individual is registered
pursuant to subsection (3) or (4) as a holder of a share or debenture of a company, the
personal representative is, in respect of that share or debenture, subject to the same
liabilities, and no more, that he would be subject to had the share or debenture
remained registered in the name of the deceased individual.’
Other Records
‘(1) In addition to the records described in <provision on records of the company>, a
company shall prepare and maintain adequate accounting records and records
containing minutes of meetings and resolutions of the directors and any committees of
the directors.
‘(2) The records required under subsection (1) shall be kept at the registered office of
the company or at some other place in <jurisdiction> designated by the directors; and
those records must at all reasonable times be available for inspection by the directors.
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‘(3) When any accounting records of a company are kept at a place outside
<jurisdiction>, accounting records that are adequate to enable the directors to
ascertain the financial position of the company with reasonable accuracy on a quarterly
basis must be kept by the company at the registered office of the company or at some
other place in <jurisdiction>designated by the directors.
‘(4) For the purposes of paragraph (b) of subsection (1) of <provision on records of the
company> and of this section, when a former-Act company is continued under this Act,
"records" includes similar registers and other records required by law to be maintained
by the company before it was continued under this Act.’
Form of Records
‘All records required by this Act to be prepared and maintained (a) may be in a bound
or loose-leaf form or in a photographic film form, or (b) may be entered or recorded
(i) by any system of mechanical or electronic data processing, or
(ii) by any other information storage device
that is capable of reproducing any required information in intelligible written form
within a reasonable time.’
Care of records
‘A company and its agents shall take reasonable precautions (a) to prevent loss or
destruction of, (b) to prevent falsification of entries in, and (c) to facilitate detection
and correction of inaccuracies in, the records required by this Act to be prepared and
maintained in respect of the company.’
Access to records
‘(1) The directors and shareholders of a company, and their agents and legal
representatives, may, during the usual business hours of the company, examine the
records of the company referred to in <provision on records of the company>and may
take extracts therefrom free of charge.
‘(2) A shareholder of a company is, upon request and without charge, entitled to one
copy of the articles and by-laws of the company and any unanimous shareholder
agreement, and to one copy of any amendments to any of those documents.
‘(3) The creditors of a company and their agents and legal representatives may, during
the usual business hours of the company, and upon payment of a reasonable fee,
examine the records referred to in paragraphs (a) and (c) of subsection (1) of
<provision on records of the company>, and subsections (2), (3) and (4) of that section,
other than any unanimous shareholder agreement or an amendment to any unanimous
shareholder agreement, and make copies of those records or take extracts there from.
‘(4) Any person may, during the usual business hours of the company and upon
payment of a reasonable fee, examine the records of the company referred to in
paragraph (c) of subsection (1) of <provision on records of the company>, and in
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subsections (2), (3) and (4) of that section, and make copies of those records or take
extracts therefrom.’
Shareholders’ list
‘(1) Upon payment of a reasonable fee and sending to a public company or its transfer
agent the affidavit referred to in subsection(4), any person may upon application
require the company or its transfer agent to furnish him, within 15 days from the
receipt of the affidavit, a list of shareholders of the company, in this section referred to
as the "basic list", made up to a date not more than 30 days before the date of receipt of
the affidavit, which must set out:
(a) the names of the shareholders of the company,
(b) the number of shares held by each shareholder, and
(c) the address of each shareholder as shown in the records of the company.
‘(2) When a person requiring a basic list from a public company states in the affidavit
referred to in subsection (4) that that person requires supplemental lists from the
company, the person may, upon payment of a reasonable fee, require the company or
its transfer agent to furnish him with supplemental list of the shareholders, which must
set out any changes from the basic list:
(a) in the names or addresses of the shareholders; and
(b) in the number of shares held by each shareholder;
for each business day following the date on which the basic list was made up.
‘(3) When a supplemental list has been required from a public company under
subsection (2) by any person, the company, or its transfer agent, must furnish that
person with a supplemental list:
(a) on the date the basic list is furnished, if the information relates to changes that
took place before that date; and
(b) on the business day following the day to which the supplemental list relates if
the information relates to changes that take place on or after the date the basic
list is furnished.
‘(4) The affidavit required under subsection (1) must state:
(a) the name and address of the applicant;
(b) the name and address for service of the body corporate, if the applicant is a
body corporate; and
(c) that the basic list and any supplemental list obtained pursuant to subsection
(2) will not be used except as permitted under <provision on restricted use of
lists>.
‘(5) If the applicant is a body corporate, the affidavit must be made by a director or
officer of the body corporate.’
Option Lists
‘A person requiring under <provision on basic list of shareholders> that a company
supply a basic list or a supplemental list may also require the company to include in
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any such list the name and address of any known holder of an option or right to acquire
shares of the company.’
Restricted use of lists
‘A list of shareholders obtained under <provision on basic list of shareholders>from a
company shall not be used by any person except in connection with
(a) an effort to influence the voting of shareholders of the company;
(b) an offer to acquire shares in the company; or
(c) any other matter relating to the affairs of the company.’
Annual returns
‘(1) A company shall, not later than the<dates vary based on jurisdiction> after its
incorporation or continuance under this Act, send to the Registrar a return in the
prescribed form containing the prescribed information made up to the <dates vary
based on jurisdiction> and accompanied with the prescribed fees.
‘(2) A director or officer of the company shall certify the contents of every return made
under this section.
‘(3) If default is made in complying with this section, the company and every director
and officer who is in default is guilty of an offense.’
* There is no requirement for the same date across the region. The important element is
that a clear date is identified under the relevant Act.
Register of directors and secretaries
‘(1) The register of directors and secretaries kept by a company pursuant to subsection
(3) of <provision on records of the company> shall contain with respect to each
director:
(a) a statement of his or her present forename and surname, any former forename
or surname, his or her usual residential address and his or her business
occupation (if any);
(b) particulars of other directorships held by him or her; and
(c) who is to perform the function of, a managing director, a statement to that
effect.
‘(2) The register kept by a particular company need not contain, pursuant to subsection
(1) (b), particulars of directorships held by a director in any company of which the
particular company is a wholly owned subsidiary.
‘(3) The register shall contain with respect to the secretary and each assistant
secretary:
(a) in the case of an individual, a statement of his present forename and surname,
any former forename or surname, and his usual residential address;
(b) in the case of a corporation, a statement of its corporate name and registered or
principal office; and
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(c) in the case of a firm, a statement of the name and principal office of the firm.
‘(4) A company shall lodge with the Registrar:
(a) within one month after a person ceases to be a director or, except in the case of
a person becoming a director pursuant to <provision on notice of directors>, a
return in the prescribed form notifying the Registrar of the change and
containing, with respect to each person who is then a director of the company,
the particulars required to be specified in the register in relation to such a
person;
(b) within one month after a person becomes the secretary or an assistant
secretary, a return in the prescribed form notifying the Registrar of that fact
and containing with respect to the person, the particulars required to be
specified in the register in relation to such a person; and
(c) within one month after a person ceases to be the secretary or an assistant
secretary, a return in the prescribed form notifying the Registrar of that fact.
‘(5) A director in respect of whom an entry is required to be made in the register shall
notify the company in writing within 7 days after the matter occasioning the
requirement of the entry occurs or arises, and shall include in the notification the
particulars which the company is required to enter in the register in respect of that
matter.
‘(6) A director is guilty of an offense:
(a) if he or she fails to comply with subsection (5); or
(b) if he or she gives false, misleading or incomplete information to any company
with a view to its making an entry in its register.’
Directors’ holdings
‘(1) A public company shall keep a register showing the required particulars with
respect to any interest in shares in, or debentures of, the company or of any affiliate or
associate of the company, which is vested in a director.
‘(2) For the purposes of this section, an interest in shares or debentures is vested in a
director if:
(a) the shares or debentures are registered in the director's name, or the names of
the director and other persons jointly, or in the name of a nominee for the
director, or for the director and them;
(b) the director has a derivative interest in the shares or debentures, or a right or
power to acquire a derivative interest in them;
(c) the director has a right to subscribe for the shares or debentures, or another
person has a right to subscribe for them and the director has a right to acquire
them after they have been allotted; or
(d) the shares or debentures are the subject of a voting arrangement in favor of a
director, that is to say, an arrangement (whether legally enforceable or not) by
which the director may require the holder of the shares or debentures to vote,
or not to vote, or to vote in a particular manner, at any general meeting of
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shareholders or at any meeting of a class of shareholders or debenture holders,
or by which the director may require the holder of the shares or debentures to
appoint the director or any other person to be his proxy with power to vote in
respect of the shares or debentures at any such meeting.
‘(3) For the purposes of subsection (1), the required particulars with respect to an
interest in shares or debentures vested in a director are:
(a) the number and classes of the shares and the number, classes and the amount
of the principal and premiums payable to the holder of the debentures;
(b) the nature of the interest and its duration (if it is limited in duration);
(c) the date of the acquisition of the interest and the consideration (if any) given by
the director or any other person for the acquisition; and
(d) the date of the disposal of the interest by the director or the date of its
cessation (whichever first occurs);
and the consideration (if any) received by him or any other person for such disposal or
cessation.
‘(4) A director in respect of whom any entry is required to be made in the register shall
notify the company in writing within 7 days after the matter occasioning the
requirement of the entry occurs or arises, and shall include in the notification the
particulars which the company is required to enter in the register in respect of that
matter.
‘(5) This section extends to interests in shares and debentures vested in a director at
the time when he becomes a director, and subsection (4) applies in that case with the
substitution of a period of 7 days after the director becomes a director for the period of
7 days after the matter occasioning the requirement of an entry occurs or arises.
‘(6) The register shall be so made up that entries in it against the several names
recorded in the register appear in chronological order.
‘(7) The entries which are required by this section to be made in the register shall not
be removed from the register, notwithstanding the fact that the person in respect of
whom they are required to be made ceases to be a director, but it shall not be necessary
to make an entry in the register in respect of a matter which occurs or arises after he
ceases to be a director.
‘(8) This section does not apply to an interest of a director which is created by the
articles of incorporation of a company if the interest is one which is conferred on all the
shareholders of the company or on all the shareholders of the class concerned, on the
same terms and conditions, as on the director, that is to say, strictly in proportion to the
shares, or shares of that class, held by them respectively.
‘(9) A company and every director of a company who is in default is guilty of an offense:
(a) if the company fails to make an entry required by this section to be made in the
register within 3 days after written notification of the matter required to be
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registered is given to it or any of its directors (other than a person in respect of
whom an entry is required to be made) acquires knowledge of the matter in
relation to which an entry is required to be made (whichever is the earlier); or
(b) if the company makes a false, misleading or incomplete entry in relation to a
matter which is required to be entered in the register.
‘(10) A director of a company is guilty of an offense if he fails to give written notice of
any matter regarding compliance with subsection (4) or (5), within the time thereby
limited, to every company which is required to make an entry in relation to the matter
in the register, or if he gives false, misleading or incomplete information to any such
company with a view to it making an entry in its register.’
Substantial shareholder
‘(1) For the purposes of <provisions on substantial shareholding register> a person has
a substantial shareholding in a company if that person holds, by themselves or by their
nominee, shares in the company which entitle that shareholder to exercise at least 10%
of the unrestricted voting rights at any general meeting of shareholders.
‘(2) For the purposes of the said sections, a person who has a substantial shareholding
in a company is a substantial shareholder of the company.’
Substantial shareholder to give notice to company
‘(1) A person who is a substantial shareholder in a company shall give notice in writing
to the company stating that person’s name and address and giving full particulars of the
shares held by them or their nominee (naming the nominee) by virtue of which that
person is a substantial shareholder.
‘(2) A person required to give notice under subsection (1) shall do so within 14 days
after that person becomes aware that they are a substantial shareholder.
(3) The notice shall be so given notwithstanding that the person has ceased to be a
substantial shareholder before the expiration of the period referred to in subsection
(2).’
Person ceasing to be a substantial shareholder to notify company
‘(1) A person who ceases to be a substantial shareholder in a company shall give notice
in writing to the company stating his name and the date on which they ceased to be a
substantial shareholder, giving full particulars of the circumstances by reason of which
they ceased to be a substantial shareholder.
‘(2) A person required to give notice under subsection (1) shall do so within 14 days
after he becomes aware that he has ceased to be a substantial shareholder.’
Company to keep register of substantial shareholders
‘(1) A company shall keep a register in which it shall enter:
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(a) in alphabetical order the names of persons from whom it has received a notice
under <provision on substantial shareholder to give notice to company>; and
(b) against each name so entered, the information given in the notice and, where it
receives a notice under <provision on notifying when shareholder ceases to be
substantial shareholder>, the information given in that notice.
‘(2) The Registrar may at any time in writing require the company to furnish him with a
copy of the register or any part of the register and the company shall furnish the copy
within 14 days after the day on which the requirement is received by the company.
‘(3) If a default is made in complying with this section, the company and every officer of
the company who is in default are guilty of an offense.
‘(4) A company is not, by reason of anything done under <provisions on substantial
shareholding>:
(a) to be taken for any purpose to have notice of; or
(b) put upon inquiry as to, a right of a person to or in relation to a share in the
company.’
Offence
‘A person who fails to comply with <provision on substantial shareholder to give notice
to company> or <provision on notification when a person ceases to be a substantial
shareholding> is guilty of an offense.’
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Chapter 17

Fundamental Company Changes
____________________________________________________________________________________________________
This section explores the issue of dissenter’s rights. This is one of the many areas where the
policy balance that is highly desirable in any company law framework is evident. The
importance of flexibility, fairness, predictability, accountability and the continuity and
stability of the company is borne out in the statutory provisions. Further, the protection
assured to minority shareholders where there is a fundamental change (as defined under
statute) bears fruit in this chapter.
17.1 Introduction
Provisions on fundamental company changes under regional legislation can be divided
into 3 key areas: provisions on amendments to articles; amalgamation, arrangement and
reorganisation; and dissenters’ rights and obligations. This chapter will focus on the latter
area, that of dissenters’ rights and obligations. This raises the rights and obligations of
shareholders who reject any fundamental change to the company. The rights and
obligations therein discussed generally relate to 4 key issues: amendment of articles
relative to restricting or constraining the issue or transfer of shares of that class,
amendment of articles to add, change or remove any restriction upon the businesses that
the company can carry on; the amalgamation with another company other than under the
provisions on amalgamation and the sale; lease or exchange of all or substantially all of its
property under the relevant provision.
In considering the pre-CBCA Canadian approaches to this issue of dissenters’ rights and
obligations, Dickerson traces the common law approach noting that the corporate charter
was subject to the “vested doctrine” and there are therefore rights and obligations given at
the time of vesting of the shares from which the majority could not derogate. Thus it was
implied that the majority shareholders did not wield such power to amend the articles of
association and even, in certain cases, the memorandum of association. Gradually with the
developing flexibility of company law, such changes were permitted in limited
circumstances but it was thought that a minority shareholder could bring such action on
the basis of being unfairly prejudiced. Nonetheless, most common law jurisdictions refused
to consider the fairness of the amendment (once legally made) or other fundamental
change of the corporation’s business or affairs within the ambit that the shareholder was
unfairly prejudiced.430
At the time of Dickerson’s report, the common law position in the United Kingdom was
that the majority shareholders couldn’t derogate from the rights of the minority, unless the
proposed modification is “bona fide for the benefit of the corporation as a whole”. A further
judicial qualification was added, namely that the determination was one to be made by the
shareholders acting in good faith, and not the court. This created a very uncertain standard.
The proposed (at the time of writing) approach was namely to move away from the current
in the United Kingdom: rather than restraining what the majority could not do where it was
430
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not in good faith, the statute should empower the minority shareholder with some
additional weapon to exit the company, fully compensated, where a fundamental change to
the company is made. Thus, if the majority wished to make such a change, it must purchase
the shares of the dissenter at fair market value, as assessed by an independent appraiser. If
the company would be either cash flow or balance sheet insolvent, such a payment would
be barred and the company would be effectively barred from making the desired change.
Dickerson regards this as a reversal of the common law approach as the power is shifted to
the minority shareholders to exit the company if they desired.431 This, therefore, preserves
the needed flexibility in the corporate form to make changes as desirable by the majority of
shareholders. Such a consolidation of these rules is highly desirable for the certainty
required under modern companies frameworks.
Such a framework is another weapon in the minority shareholder’s arsenal and it is
critical that such, in sufficient detail, be included in any modern provision. The provisions
in the following jurisdictions are insufficient to provide the desired protection: Belize, the
Cayman Islands,432 Jamaica,433 and Saint Christopher and Nevis434.
17.2. Dissent by shareholder
The power to dissent generally relates to an amendment of articles relative to
restricting or constraining the issue or transfer of shares of that class; an amendment of
articles to add, change or remove any restriction upon the businesses that the company can
carry on; the amalgamation with another company other than under the provisions on
amalgamation; and the sale, lease or exchange of all or substantially all of the company’s
property under the relevant provision. In addition to this, the modern provisions also
provide the power to dissent in issues relating to arrangements and class votes on
proposals (private company where the articles so provide). To prevent abuse or
manipulation of the corporate process, and by extension an opportunity for the sale of
one’s shares where one is not intended under the Act, a dissenting shareholder may not
claim unless the claim relates to all the shares of a class or series held by the dissenting
shareholder on behalf of any one beneficial owner and registered in the name of the
dissenting shareholder. To ensure predictability and transparency of the process, a written
dissent must be sent to the company at or before any meeting where such a resolution
(relating to one or more of the matters raised above) is to be decided on. The only
exception to this, which is necessary for fairness, is a case where the shareholder did not
receive notice of the purpose of the meeting and his right to dissent.435
A detailed provision may be found in Guyana where a wider range of acts is regarded
by the statute as a fundamental change: to increase or decrease any maximum number of
431
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Cayman Islands, section 88 (power to acquire shares of dissident shareholders where a scheme or
contract involves the transfer of shares or any class of shares in a company); section 239 (discusses
the limitation on the rights of dissident shareholders).
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authorised shares or a class having rights or privileges equal or superior to shares of the
particular class; to effect an exchange, reclassification or cancellation of all or part of the
shares of the particular class; to add to, change or remove the rights, privileges, restrictions
or conditions attached to the shares of the particular class and, in particular to remove or
change prejudicially rights to accrued dividends or rights to cumulative dividends, to
reduce or remove a dividend preference, or to add to, remove or change prejudicially
conversion privileged, options, voting, transfer or pre-emptive rights or rights to acquire
shares of a company; to increase the rights or privileges of any class of shares having the
rights or privileges equal or superior to the shares of the particular class; to create a new
class of shares equal or superior to the shares of the particular class; to make any class of
shares having rights or privileges inferior to the shares of the particular class; to make any
class of shares having rights or privileges inferior to the shares of the particular class equal
or superior to the shares of the particular class; to effect an exchange or create a right of
exchange of all or part of the shares of another class into the shares of the particular class;
or to constrain the issue or transfer of the shares of the particular class or extend or
remove any such constraint.436
In Belize, there is no comparable provision as the single provision on the rights of
dissenters relates to an alteration of the memorandum by altering the objects of the
company, giving the company the power to adjourn proceedings in order that an
arrangement may be made to the satisfaction of the court.
There is no comparable provision in the Cayman Islands, Jamaica, and Saint
Christopher and Nevis.
17.2.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) Subject to sections <re-organisation, arrangements, derivative actions,
oppression>, a shareholder of any class of shares of a company may dissent if the
company resolves:
(a) to amend its articles under section <on fundamental amendment to the articles
and constraints on transfers>to add, change or remove any provisions
restricting or constraining the issue or transfer of shares of that class;
(b) to amend its articles under <on fundamental amendment to the articles> to
add, change or remove any restriction upon the businesses that the company
can carry on;
(c) to amalgamate with another company, otherwise than under <vertical short
form amalgamation> or <horizontal short form amalgamation>; or
(d) to sell, lease or exchange all or substantially all its property under <provision
on extra-ordinary transaction>.
‘(2) Subject to sections <on re-organisation> and <oppression restrained>, a
shareholder of any class of shares of a company may dissent if the company is subject
to an order of the court under section 224 permitting the shareholders to dissent.
436
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‘(3) The articles of a company that is not a public company may provide that a
shareholder of any class or series of shares who is entitled to vote under <provision on
class vote on proposal> may dissent if the company resolves to amend its articles in a
manner described in that section.
‘(4) In addition to any other right that a shareholder has, but subject to <provision on
prohibition on payment>, a shareholder who complies with this section is entitled,
when the action approved by the resolution from which he dissents or an order made
under <provision on arrangements> becomes effective, to be paid by the company the
fair value of the shares held by him in respect of which he dissents; and the fair value is
to be determined as of the close of business on the day before the resolution was
adopted or the order made.
‘(5) A dissenting shareholder may not claim under this section except only with respect
to all the shares of a class or series
(a) held by him on behalf of any one beneficial owner, and
(b) registered in the name of the dissenting shareholder.
‘(6) A dissenting shareholder must send to the company, at or before any meeting of
shareholders of the company at which a resolution referred to in subsection (1) or (3)
is to be voted on, a written dissent from the resolution, unless the company did not give
notice to the shareholder of the purpose of the meeting and of his right to dissent.
‘(7) When a shareholder of a company has dissented pursuant to subsection (6) to a
resolution referred to in subsection (1) or (3), the company must, within 10 days after
the shareholders of the company adopt the resolution, send to the shareholder notice
that the resolution has been adopted; but the notice need not be sent to the shareholder
if he has voted for the resolution or has withdrawn his dissent.’
17.3. Demand for payment
For the purposes of predictability, continuity and stability of the company’s affairs,
there is a notification window within which the dissenting shareholder must contact the
company. Within 20 days after the dissenting shareholder receives notice or learns that the
resolution has been adopted, the dissenting shareholder must send notice to the company
indicating their name and address, the number and class or series of shares in respect of
which they dissent and a demand for payment of fair value of the shares. Within 30 days of
sending notice, the dissenting shareholder must send the certificates representing the
shares in respect of which the shareholder dissents to the company or its transfer agent.
This share certificate must forthwith be endorsed with a note that the shareholder is
dissenting and then returned to the shareholder.437 Such a process is certain, predictable
and transparent, in addition to providing a practical solution to the shareholder.
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There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.3.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) A dissenting shareholder must, within 20 days after they receive a notice under
subsection (7) of <provision on dissent by shareholder>, or, if they do not receive that
notice, within 20 days after they learn that a resolution under that subsection has been
adopted, send to the company a written notice containing:
(a) the shareholder’s name and address;
(b) the number and class or series of shares in respect of which the shareholder
dissents; and
(c) a demand for payment of the fair value of the shares.
‘(2) A dissenting shareholder must, within 30 days after sending a notice under
subsection (1), send the certificates representing the shares in respect of which they
dissent to the company or its transfer agent.
‘(3) A dissenting shareholder who fails to comply with subsection (2) has no right to
make a claim under this section.
‘(4) A company or its transfer agent must endorse on any share certificate received by
it under subsection (2) a notice that the holder of the share is a dissenting shareholder
under this section, and forthwith return the share certificate to the dissenting
shareholder.’
17.4. Suspension of rights
Such a person’s rights as shareholder are effectively suspended (thus, for example, they
no longer have the right to vote or be notified of meetings et cetera) apart from their right
to be paid the fair value of their shares. There are three exceptions to this rule: first,
withdrawal of notice by the shareholder prior to the company making an offer to pay for
the shares; second, the company makes an offer but this is not consistent with the statutory
requirement and then the shareholder withdraws their notice or third; the directors revoke
a resolution to amend the articles, terminate an amalgamation agreement or abandon a
sale, lease or exchange of property.438

section 227; Saint Lucia, section 227; Saint Vincent and the Grenadines, section 227; Trinidad and
Tobago, section 228.
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Antigua and Barbuda, section 228; Barbados, section 215; British Virgin Islands, section 179(7);
Dominica, section 228; Grenada, section 228; Guyana, Schedule IV, section 23; Montserrat, section
228; Saint Lucia, section 228; Saint Vincent and the Grenadines, section 228; Trinidad and Tobago,
section 229.
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There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.4.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘After sending a notice under <provision on demand for payment>, a dissenting
shareholder ceases to have any rights as a shareholder, other than the right to be paid
the fair value of their shares as determined under this section, unless:
(a) the dissenting shareholder withdraws their notice before the company makes an
offer under <provision on offer to pay for share>;
(b) the company fails to make an offer in accordance with <provision on offer to pay for
share> and the dissenting shareholder withdraws their notice; or
(c) the directors:
(i) under subsection (2) of <provision on fundamental amendment of articles>
or subsection (3) of <provision on agreement for amalgamation>, revoke a
resolution to amend the articles of the company;
(ii) under subsection (6) of <provision on approval by shareholders>, terminate
an amalgamation agreement; or
(iii) under subsection (7) of <provision on extraordinary transaction> abandon a
sale, lease, or exchange of property;
in which case their rights as a shareholder are re-instated as of the date the notice
mentioned in <provision on demand for payment> was sent.’
17.5. Offer to pay for share
Not less than 7 days either after the action approved by the resolution is effective or the
same time period after the day the company receives notice, whichever is earlier, the
company must send to each dissenting shareholder who has sent a notice a written offer to
pay for his shares in an amount considered by the directors to be a fair value, including an
indication of how this fair value was achieved or where the company is balance sheet or
cash flow insolvent, a statement that the company is lawfully unable to pay for the shares.
Apart from such cases, the company must pay the shareholder within 10 days unless the
shareholder, has not accepted such an offer within 30 days (at which time such an offer will
lapse). To ensure fairness as between the shareholders’ holdings, each share of the same
class or series must be paid for on the same terms.439
There is a unique approach in the British Virgin Islands; one that may inevitably
burdensome on the company if there is more than one dissenting shareholder. Under
section 179(9), if no offer has been made and accepted within the relevant time period,
both the company and that shareholder shall appoint an appraiser; then, the two appraisers
shall appoint an appraiser. The 3 appraisers must then decide the fair value of the shares
owned by the dissenting members. Though it reduces court involvement, it appears that
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Antigua and Barbuda, section 229; Barbados, section 216; Dominica, section 229; Grenada,
section 229; Guyana, Schedule IV, sections 24 – 26; Montserrat, section 229; Saint Lucia, section
229; Saint Vincent and the Grenadines, section 229; Trinidad and Tobago, section 230.
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this procedure could be unnecessarily taxing where there is more than one shareholder. If
this provision, like the remainder in the more modern Acts identified above, permitted all
of the parties to be seen as a joint shareholders, this would be a more feasible remedy. The
challenge would, however, relate to the common appointment of the appraiser to represent
the dissenting shareholders.
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.5.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) A company must, not later than 7 days after the day on which the action approved
by the resolution is effective, or the day the company received the notice referred to in
<provision on demand for payment>, whichever is the later date, send to each
dissenting shareholder who has sent such a notice:
(a) a written offer to pay for his shares in an amount considered by the directors of
the company to be the fair value of those shares, which must be accompanied
with a statement showing how the fair value was determined; or
(b) if<provision on prohibition of payment> applies, a notification that it is unable
lawfully to pay dissenting shareholders for their shares.
‘(2) Every offer made under subsection (1) for shares of the same class or series must
be on the same terms.
‘(3) Subject to <provision on prohibition of payment>, a company must pay for the
shares of a dissenting shareholder within 10 days after an offer made under subsection
(1) has been accepted; but the offer lapses if the company does not receive an
acceptance of the offer within 30 days after it has been made.’
17.6. Application to the Court
The importance of an independent arbiter in this inherently contentious and possibly,
acrimonious process cannot be understated. This ensures the transparency and fairness of
the procedure. An application by the company may be made to the court to fix a fair value
for the shares: first, if the company fails to make an offer as required under the statute or
the shareholder fails to accept the offer made by the company. Such an application must be
made within fifty (50) days. To ensure a proper balance of power, within a further twenty
(20) day period, the shareholder may apply to the court where the company has not
complied with the terms under the Act.440

440

Antigua and Barbuda, section 230; Barbados, section 217; Dominica, section 230; Grenada,
section 230; Guyana, Schedule IV, sections 27 – 28 (section 29 also provides for no security for costs
on the part of the shareholder); Montserrat, section 230; Saint Lucia, section 230; Saint Vincent and
the Grenadines, section 230; Trinidad and Tobago, section 231.
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There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.6.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) If a company fails to make an offer under subsection (1) of <provision on offer to
pay for share>, or if a dissenting shareholder fails to accept the offer made by the
company, the company may, within 50 days after the action approved by the resolution
is effective, apply to the court to fix a fair value for the shares of any dissenting
shareholders.
‘(2) If a company fails to apply to the court in the circumstances described in
subsection (1), a dissenting shareholder may, within a further period of 20 days, apply
to the court to fix a fair value for the shares of any dissenting shareholders.’
17.7. Joined parties
To avert a flooding of the courts with a range of lawsuits, all dissenting shareholders
whose shares have not been purchased by the company are treated as joined parties and
are all equally bound by the decision of the court. In addition, the company must notify each
affected dissenting shareholder of the date, place and consequence of the application and
his right to appear in person or by counsel.441
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.7.1 Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘Upon an application to the court under <provision on application to court>
(a) all dissenting shareholders whose shares have not been purchased by the
company are to be joined as parties and are bound by the decision of the court;
and;
(b) the company must notify each affected dissenting shareholder of the date, place
and consequences of the application and of his right to appear and be heard in
person or by an attorney-at-law’
17.8. Court powers
On application by the company, the court must determine whether any other person
should be treated as a dissenting shareholder and thus joined to the suit; then, it must fix a
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Antigua and Barbuda, section 231; Barbados, section 218; Dominica, section 231; Grenada,
section 231; Guyana, Schedule IV, section 30; Montserrat, section 231; Saint Lucia, section 231;
Saint Vincent and the Grenadines, section 231; Trinidad and Tobago, section 232.
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fair value of the shares, which includes its power to appoint one or more appraisers. The
final order of the court must be made against the company in favour of each dissenting
shareholder of the company.442
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.8.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) Upon an application to the court under <provision on application to court>, the
court may determine whether any other person is a dissenting shareholder who should
be joined as a party; and the court must then fix a fair value for the shares of all
dissenting shareholders.
‘(2) The court may appoint one or more appraisers to assist the court to fix a fair value
for the shares of the dissenting shareholders.
‘(3) The final order of the court must be made against the company in favour of each
dissenting shareholder of the company and for the amount of the shares of the
dissenting shareholder as fixed by the court.’
17.9. Interest
Where it regards that such is needed in the interest of justice, the court may allow a
reasonable rate of interest from such time of the date of the action until the date of
payment by the company.443
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.9.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘The court may allow a reasonable rate of interest on the amount payable to each
dissenting shareholder, from the date the action approved by the resolution is effective
until the date of payment by the company.’
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Antigua and Barbuda, section 232; Barbados, section 219; Dominica, section 232; Grenada,
section 232; Guyana, Schedule IV, sections 31 – 33; Montserrat, section 232; Saint Lucia, section
232; Saint Vincent and the Grenadines, section 232; Trinidad and Tobago, section 233
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Antigua and Barbuda, section 233; Barbados, section 220; Dominica, section 233; Grenada,
section 233; Guyana, Schedule IV, section 34; Montserrat, section 233; Saint Lucia, section 233;
Saint Vincent and the Grenadines, section 233; Trinidad and Tobago, section 234
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17.10. Recourse of dissenting shareholder
If the company is insolvent (per 17.11 below) and is unable to pay the dissenting
shareholders, it must within 10 days of the court’s order, notify each dissenting
shareholder of this state of affairs. Within 30 days, a shareholder may withdraw their
notice of dissent and if the company accepts the shareholder’s withdrawal, they are
reinstated to the full status of a shareholder or they may retain their status as a dissenter
and be entitled to be paid as soon as the company is lawfully able to do so. An aspect of
fairness is evident in the priority ranking identified in the statute: such a person is
subordinate to the rights of creditors but in priority to the company’s shareholders. Where
such a person is in priority to the company’s creditors, this may increase the cost of credit
given the inherent uncertainty as to whether any such rights already exist when money is
loaned to the company.444
There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.10.1. Best practice and recommendation
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the following
provision should be inserted:
‘(1) If <prohibition on payment> applies, the company must, within 10 days after the
making of an order under subsection 3 of <provision on court powers>, notify each
dissenting share holder that it is unable lawfully to pay dissenting shareholders for
their shares.
‘(2) If <prohibition on payment> applies, a dissenting shareholder, by written notice
delivered to the company within 30 days after receiving a notice under subsection (1)
(a) may withdraw their notice of dissent, in which case the company consents to
the withdrawal and the shareholder is re-instated to their full rights as a
shareholder; or
(b) may retain a status as a claimant against the company entitled to be paid as
soon as the company is lawfully able to do so, or, in a liquidation, to be ranked
subordinate to the rights of creditors of the company, but in priority to the
company's shareholders.’
17.11. Prohibition of payment
While this section provides a practical solution to a dissenting shareholder, this section
is critical as it ensures that the stability and continuity of the company is not affected by
such a payment. Thus, it prohibits a payment where the company is cash flow or balance
sheet insolvent.445
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Antigua and Barbuda, section 234; Barbados, section 221; Dominica, section 234; Grenada,
section 234; Guyana, Schedule IV, sections 35 – 36; Montserrat, section 234; Saint Lucia, section
234; Saint Vincent and the Grenadines, section 234; Trinidad and Tobago, section 235.
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Antigua and Barbuda, section 235; Barbados, section 222; Dominica, section 235; Grenada,
section 235; Guyana, Schedule IV, section 37; Montserrat, section 235; Saint Lucia, section 235;
Saint Vincent and the Grenadines, section 235; Trinidad and Tobago, section 236.
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There is no comparable provision in Belize, the Cayman Islands, Jamaica, or Saint
Christopher and Nevis.
17.11.1. Best practice and recommendation
To ensure that such a payment does not affect the continuity and stability of the
company, a provision such as the following should be inserted in Belize, the Cayman
Islands, Jamaica, and Saint Christopher and Nevis:
‘A company shall not make a payment to a dissenting shareholder under <provision on
offer to pay for shares> if there are reasonable grounds for believing:
(a) the company is or would, after the payment, be unable to pay its liabilities as
they become due; or
(b) the realisable value of the company's assets would thereby be less than the
aggregate of its liabilities.’
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Chapter 18

Takeover Bids
____________________________________________________________________________________________________
This section briefly discusses the regulation of takeover bids. The goal of this chapter is to
briefly discuss the provisions regulating takeover bids, in light of the policies central to this
reform process. It identifies the key 10 provisions common across the region, flagging those
jurisdictions where no such provision is made.
18.1 Introduction
Provision on takeover bids is one of the key areas where minority or dissenting
shareholders are protected under regional companies legislation. The policies of fairness,
certainty, predictability and stability, among others, are central to the operation of this
regime. The clear disclosure of equal information to all shareholders ensures that each
shareholder makes the best decision relative to their shareholding. This inures to the
benefit of the corporate entity, which is not destabilised by the takeover process. Such
provisions are critical for the protection of shareholders generally and minority dissenting
shareholders as they ensure that there is a clear process to follow, which protects those
who may be opposed to the takeover. It equally protects the offeror as it ensures that
he/she/it (where it is another entity) is not unfairly prejudiced where they have acquired
the majority of the company. The potential for court intervention to provide an unbiased
valuation of the shares is crucial to the fairness underlying this process. Thus, there is fair
balance between the rights of the offeree company, the offeree, the offeror and the
intervention of the court.
Though not devoting a very brief chapter of this Report to the operation of takeover
bids, this section briefly identifies the status of legislation on takeover bids in the
Commonwealth Caribbean. It should be noted that there are generally 10 key provisions to
be found in regional statutes, which provide guidance on the operation of takeover bids,
and these are outlined below.
18.2 Provisions
First, the Division opens with definitions. These include “dissenting offeree”, “offer”,
“offeree company”, “offeror”, “share” and “takeover bid” (though this latter term has been
defined differently across the jurisdictions446).447 For purposes of simplicity throughout the
446

The Barbados approach ("take-over bid" means an offer made by (i) an offeror to shareholders of
an offeree company to acquire more than 25 per cent of any class of issued shares of the offeree
company; (ii) an issuer to repurchase more than 10 per cent of its own shares of any class; or (iii) an
offeror to acquire shares of an offeree company which, when combined with shares of the said offeree
company already beneficially owned or controlled directly or indirectly by the offeror, or an affiliate
or associate of the offeror, would exceed 25 per cent of any class of issued shares of the offeree
company) may be contrasted with the OECS and Trinidad and Tobago approach ((g) "take-over bid"
means an offer made by an offeror to shareholders of an offeree company to acquire all the shares of
any class of issued shares of the offeree company, and includes every offer by an issuer to repurchase
its own shares.)
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below discussion, the “offeror” refers to a person who makes a takeover bid while the
“offeree” is the person to whom a takeover bid is made. Finally, the “offeree company” is the
company whose shares are the object of a takeover bid.
Second, the offeror is permitted to acquire the shares held by the dissenting offerees
where the bid is accepted by at least 90% of the shares of any class within 120 days.448
Third, the offeror may acquire shares by sending, by registered post, within 60 days
after the date of termination of the takeover bid, and in any event within 180 days after the
date of the offeror’s notice to each dissenting offeree and to the Commission stating the
required information as outlined in the statute.449
Fourth, concurrently with the sending of this notice, the offeror must send to the
offeree company a notice of adverse claim with respect to each share held by a dissenting
offeree.450
Fifth, within 20 days, the dissenting offeree to whom the requisite notice has been sent
must send the share certificates for the class of shares to which the bid relates.451
Sixth, within twenty days after the sending of the notice, the offeror must pay or
transfer to the offeree company the amount of money or other consideration that the
offeror would have had to pay or transfer to a dissenting offeree had elected to accept the
takeover bid.452
Seventh, the offeree company must hold such money or other consideration on trust for
the shareholders. Such trust money must be deposited in a separate bank account and must
place the other consideration (where such exists) in the custody of a bank.453
Eighth, within 30 days after the end of an offeror’s notice, the offeree company must
issue the offeror a share certificate in respect of the shares that were held by the dissenting
offerees and give to each dissenting offeree who elects to accept the takeover bid and send
their share certificates as required, the money or other consideration to which they are
entitled disregarding fractional shares. The offeree company must also send to each
447

Antigua and Barbuda, section 201; Barbados, section 185; Dominica, section 201; Grenada,
section 201; Guyana, section 205; Montserrat, section 201; Saint Lucia, section 201; Saint Vincent
and the Grenadines, section 201; Trinidad and Tobago, section 201
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Antigua and Barbuda, section 202; Barbados, section 186; Dominica, section 202; Grenada,
section 202; Guyana, section 206; Montserrat, section 202; Saint Lucia, section 202; Saint Vincent
and the Grenadines, section 202; Trinidad and Tobago, section 202
449
Antigua and Barbuda, section 203; Barbados, section 187; Dominica, section 203; Grenada,
section 203; Guyana, section 207; Montserrat, section 203; Saint Lucia, section 203; Saint Vincent
and the Grenadines, section 203; Trinidad and Tobago, section 203
450
Antigua and Barbuda, section 204; Barbados, section 188; Dominica, section 204; Grenada,
section 204; Guyana, section 208; Montserrat, section 204; Saint Lucia, section 204; Saint Vincent
and the Grenadines, section 204; Trinidad and Tobago, section 204
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Antigua and Barbuda, section 205; Barbados, section 189; Dominica, section 205; Grenada,
section 205; Guyana, section 209; Montserrat, section 205; Saint Lucia, section 205; Saint Vincent
and the Grenadines, section 205; Trinidad and Tobago, section 205
452
Antigua and Barbuda, section 206; Barbados, section 190; Dominica, section 206; Grenada,
section 206; Guyana, section 210; Montserrat, section 206; Saint Lucia, section 206; Saint Vincent
and the Grenadines, section 206; Trinidad and Tobago, section 206
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Antigua and Barbuda, section 207; Barbados, section 191; Dominica, section 207; Grenada,
section 207; Guyana, section 211; Montserrat, section 207; Saint Lucia, section 207; Saint Vincent
and the Grenadines, section 207; Trinidad and Tobago, section 207
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dissenting shareholder, who has not sent their share certificate as required, a notice stating
that:
(a) the shares have been cancelled; and
(b) the offeree company or some other designated persons holds that money or
other consideration to which they are entitled for the shares in trust;
and subject to the statutory provisions on applications to and powers of the court and any
issues relating to joined parties (where relevant), send that money or other consideration
to them (the dissenting shareholder) forthwith after receiving their shares.454
Ninth, there are 3 other issues which may delay the offeror’s receipt of the shares. If a
dissenting offeree elected to demand payment of the fair value of his shares, the offeror
may, within 20 days after it has paid the money or transferred the other consideration,
apply to the court to fix the fair value of the shares of the dissenting offeree. If an offeror
fails to apply to the court, the dissenting offeree may apply to the court within 20 days, on
application for the court to fix the fair value of the shares of the dissenting shareholders. If
the dissenting offeree does not make an application, such a person elects to transfer their
shares on the same terms as the offeror acquired the shares from the offerees who accepted
the takeover bid.455 Further, where dissenting offerees have elected to receive a fair value
as payment for their shares and these shares have not been acquired, all such persons are
to be joined as parties and are bound by the decision of the court. In addition, the offeror
must notify each affected dissenting offeree of the date, place and consequences of the
application of the offeree’s right to appear and be heard in person or by an attorney-at-law.
Finally, the court, where permitted under previous sections must then fix a fair value,
which includes the power to appoint one or more appraisers, for the shares of all dissenting
offerees.456
Tenth, the court may make any order as it thinks fit, and in particular, it may fix the
amount of money or other consideration that is required to be held in trust, order the
money or other consideration be held in trust by a person other than the offeree company,
allow the dissenting offeree, from the date they send or deliver the share certificates to the
date of payment, a reasonable rate of interest or, in Barbados, order that money payable to
a shareholder who cannot be found be paid into the Consolidated Fund, or in other
territories, order that such monies of a shareholder who cannot be found be paid into the
court or order any person who has unreasonably caused or delayed the proceedings or
otherwise increased the costs thereof to pay the whole or part of the reasonable costs of the
Commission or of the other parties to the proceedings.457
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Antigua and Barbuda, section 208; Barbados, section 192; Dominica, section 208; Grenada,
section 208; Guyana, section 212; Montserrat, section 208; Saint Lucia, section 208; Saint Vincent
and the Grenadines, section 208; Trinidad and Tobago, section 208
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Antigua and Barbuda, section 209; Barbados, section 193; Dominica, section 209; Grenada,
section 209; Guyana, section 213; Montserrat, section 209; Saint Lucia, section 209; Saint Vincent
and the Grenadines, section 209; Trinidad and Tobago, section 209
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Antigua and Barbuda, section 210; Barbados, section 194; Dominica, section 210; Grenada,
section 210; Guyana, section 214; Montserrat, section 210; Saint Lucia, section 210; Saint Vincent
and the Grenadines, section 210; Trinidad and Tobago, section 210
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Antigua and Barbuda, section 211; Barbados, section 195; Dominica, section 211; Grenada,
section 211; Guyana, section 215; Montserrat, section 211; Saint Lucia, section 211; Saint Vincent
and the Grenadines, section 211; Trinidad and Tobago, section 211
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It should be noted that, by virtue of amendments, further provisions have been
included in Barbados and Trinidad and Tobago. In common in both provisions is the
reference to the power of the Minister to make Regulations to govern this process.458 In
Barbados, provision is also made where there is a failure by any person to comply with this
Division or any Regulations created hereunder.459 Also lending to an argument of fairness
under the Act is the insertion of a provision that permits, on application to the court by an
interested person, a person to be exempted from any regulation where the person is
disadvantaged by compliance.460
Though not as extensive as above, provision is made in Jamaica461 (though it is arguable
that such provisions could be further tightened) and Saint Christopher and Nevis.462 In the
latter jurisdiction, the following provision has been made: general/definition provision,463
offeror rights,464notice to dissenting shareholders,465 rights of the minority shareholders
and their effect,466 provision for an application to the court,467 treatment of parties as
joined parties,468 and provision on associates.469 In the Cayman Islands,470 there is a
Cayman Islands Stock Exchange Code on Takeovers and Mergers is issued by the Cayman
Islands Stock Exchange pursuant to Section 11(2) of The Cayman Islands Stock Exchange
Companies Law, 1996.
No provision is made in the companies legislation in Belize or the British Virgin
Islands471.
18.3 Best practice and recommendation
In Belize, the British Virgin Islands and Cayman Islands, it is hereby recommended that
the following provisions be inserted. It should also be noted that the omissions in the
provisions in Jamaica and St Christopher and Nevis could be strengthened by the adoption
of the following provision.
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Barbados, section 195B, Trinidad and Tobago, section 213
Barbados, section 195A
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Barbados, section 195C
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Jamaica, section 209
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Saint Christopher and Nevis, sections 117 - 124
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Saint Christopher and Nevis, section 117
464
Saint Christopher and Nevis, section 118
465
Saint Christopher and Nevis, section 119
466
Saint Christopher and Nevis, section 120 - 121
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Saint Christopher and Nevis, section 122
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Saint Christopher and Nevis, section 123
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Saint Christopher and Nevis, section 124
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The only reference in the Act is section 34(4) which indicates that, at the option of the company,
the provision on share premium accounts does not apply to arrangements which is defined under subsection (6) as including take-overs.
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Here, reference may be made to the mandatory redemption of minority shares pursuant to section
176 of the BVI Business Companies Act, 2004. Other methods to acquire such control include a plan
of arrangement pursuant to section 177 of the Act; a scheme of arrangement pursuant to section 179A
of the Act; or a merger or consolidation pursuant to section 170 of the Act.
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Definitions
(a) “dissenting offeree", if a take-over bid is made for all the shares of a class of
shares:
(i) means a shareholder of that class of shares who does not accept the takeover
bid; and
(ii) includes a subsequent holder of that share who acquires it from the person
mention in subparagraph (i);
(b) “offer" includes an invitation to make an offer;
(c) “offeree” means a person to whom a takeover bid is made;
(d) “offeree company” means a company whose shares are the object of a takeover
bid;
(e) “offeror” means a person who makes a takeover bid otherwise than as an agent,
and includes 2 or more persons who directly or indirectly:
(i) make takeover bids jointly or in concert; or
(ii) intend to exercise, jointly or in concert, voting rights attached to shares for
which a takeover bid is made;
(f) “share” means a share with or without voting rights, and includes:
(i) a debenture currently convertible into such a share; and
(ii) currently exercisable options and rights to acquire a share or such a
convertible debenture;
(g) “takeover bid” means an offer made by:
(i) an offeror to shareholders of an offeree company to acquire more than 25% of
any class of issued shares of the offeree company;
(ii) an issuer to repurchase more than 10% of its own shares of any class; or
(iii) an offeror to acquire shares of an offeree company which, when combined with
shares of the said offeree company already beneficially owned or controlled
directly or indirectly by the offeror, or an affiliate or associate of the offeror, would
exceed 25% of any class of issued shares of the offeree company.
Offeror rights
‘If, within 120 days after the date of a regularly made takeover bid which is for all the
shares of an offeree company, the bid is accepted by the holders of not less than 90% of
the shares of any class of shares to which the takeover bid relates, other than shares
held at the date of the takeover bid by or on behalf of the offeror or an affiliate or
associate of the offeror, the offeror may, upon complying with this Division, acquire the
shares held by the dissenting offerees.’
Notice to dissenting shareholders
‘An offeror may acquire shares held by a dissenting offeree by sending, by registered
post, within 60 days after the date of termination of the take-over bid, and in any event
within 180 days after the date of the take-over bid, an offeror's notice to each
dissenting offeree and to the Registrar stating:
(a) that offerees who are holding 90% or more of the shares to which the bid
relates accepted the takeover bid;

226

(b) that the offeror is bound to take up and pay for or has taken up and paid for the
shares of the offerees who accepted the takeover bid;
(c) that a dissenting offeree is required to elect:
(i) to transfer their shares to the offeror on the terms on which the offeror
acquired the shares of the offerees who accepted the takeover bid; or
(ii) to demand payment of the fair value of his shares in accordance with
sections 193 to 196 by notifying the offeror within 20 days after the
dissenting offeree receives the offeror's notice;
(d) that a dissenting offeree who does not notify the offeror in accordance with
sub-paragraph (ii) of paragraph (c) is presumed to have elected to transfer his
shares to the offeror on the same terms as the offeror acquired the shares from
the offerees who accepted the takeover bid; and
(e) that a dissenting offeree must send those shares of his to which the take-over
bid relates to the offeree company within 20 days after he receives the offeror's
notice.’
Adverse Claims
‘Concurrently with sending the offeror's notice under <provision on notice to
dissenting shareholders>, the offeror must send to the offeree company a notice of
adverse claim with respect to each share held by a dissenting offeree.’
Delivery of certificates
‘A dissenting offeree to whom an offeror's notice is sent under <provision on notice to
dissenting shareholders>must, within 20 days after they receive that notice, send the
share certificates of theirs for the class of shares to which the takeover bid relates to
the offeree company.’
Payment for shares
‘Within 20 days after the offeror sends an offeror's notice under <provision on notice to
dissenting shareholders>, the offeror must pay or transfer to the offeree company the
amount of money or other consideration that the offeror would have had to pay or
transfer to a dissenting offeree if the dissenting offeree had elected, under subparagraph (i) of paragraph (c) of <provision on notice to dissenting shareholders>, to
accept the takeover bid.’
Money in trust
‘The offeree company holds in trust for the dissenting shareholders the money or other
consideration it receives under <provision on payment for shares>; and the offeree
company must deposit the money in a separate account in a bank and must place the
other consideration in the custody of a bank.’
Duty of offeree company
‘Within 30 days after the offeror sends an offeror's notice under <provision on notice to
dissenting shareholders>, the offeree company must:
(a) issue the offeror a share certificate in respect of the shares that were held by
dissenting offerees;
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(b) give to each dissenting offeree who
(i) under subparagraph (i) of paragraph (c) of <provision on notice to
dissenting shareholders> elects to accept the takeover bid; and
(ii) sends his share certificates as required under <provision on delivery of
certificates>; and
the money or other consideration to which he is entitled, disregarding fractional
shares, which may be paid for in money; and
(c) send to each dissenting shareholder who has not sent his share certificates as
required under <provision on delivery of certificates>a notice stating:
(i) their shares have been cancelled;
(ii) the offeree company or some designated person holds in trust for them
the money or other consideration to which they are entitled as
payment for or in exchange for their shares; and
(iii) the offeree company will, subject to sections <provisions on application
to court, joined parties, power of the court>, send that money or other
consideration to him forthwith after receiving his shares.’
Application to court
‘(1) If a dissenting offeree has, under subparagraph (ii) of paragraph (c) of <provision
on notice to dissenting shareholders>, elected to demand payment of the fair value of
their shares, the offeror may, within 20 days after it has paid the money or transferred
the other consideration under <provision on payment for shares> apply to the court to
fix the fair value of the shares of that dissenting offeree.
‘(2) If an offeror fails to apply to the court under subsection (1), a dissenting offeree
may, within a further period of 20 days, apply to the court to fix the fair value of the
shares of the dissenting shareholder.
‘(3) If no application is made to the court under subsection (2) within the time
provided therefore in that subsection, a dissenting offeree thereby elects to transfer his
shares to the offeror on the same terms as the offeror acquired the shares from the
offerees who accepted the takeover bid.’
Joined parties
‘Upon an application under <provision on application to the court>:
(a) all dissenting offerees referred to in subparagraph (ii) of paragraph (c) of
<provision on notice to dissenting shareholders>whose shares have not been
acquired by the offeror are to be joined as parties and are bound by the
decision of the court; and
(b) the offeror must notify each affected dissenting offeree of the date, place and
consequences of the application and of the offeree's right to appear and be
heard in person or by attorney- at-law.’
Powers of the court
‘195. (1) Upon an application to the court under <provision on application to the
court>, the court may determine whether any other person is a dissenting offeree who
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should be joined as a party; and the court must then fix a fair value for the shares of all
dissenting offerees.
‘(2) The court may appoint one or more appraisers to assist the court to fix a fair value
for the shares of a dissenting offeree.
‘(3) The final order of the court must be made in favour of each dissenting offeree
against the offeror and be for the amount of the offeree's shares as fixed by the court.’
[Provisions 195A – C are optional but the regional jurisdictions, other than Barbados,
are encouraged to adopt them, as far as possible, given the flexibility which it gives the
Minister to adapt the law to changing circumstances and the wide powers given to the court
to dispense justice on a case-by-case basis]
Effect of non-compliance
‘195A. Where in connection with a takeover bid a person does not comply with this
Division, or the regulations made under this Division, the General Manager of the
Exchange or any interested person may apply to the court, and upon such application
the court may make any order it thinks fit.’
Takeover bid Regulations
‘195B. (1) The Minister may, after consultation with the Exchange, make regulations
respecting the procedure for takeover bids.
‘(2) Regulations made under subsection (1) shall be subject to negative resolution.’
Exemption orders
‘195C. Where on the application of an interested person the court is satisfied that the
person is disadvantaged by the requirements of any regulations made under this
Division with respect to a takeover bid, the court may make an order, on such terms as
it thinks fit, exempting the person from the requirements of the regulations.’
Additional Orders
‘196. In connection with proceedings under this Division, the court may make any
order it thinks fit and, in particular, it may:
(a) fix the amount of money or other consideration that is required to be held in
trust under <provision on money in trust>;
(b) order that the money or other consideration be held in trust by a person other
than the offeree company;
(c) allow to each dissenting offeree, from the date he sends or delivers his share
certificates under <provision on delivery of certificates> until the date of
payment, a reasonable rate of interest on the amount payable to him; or
(d) order that any money payable to a shareholder who cannot be found be paid
into court and subsection (2) of <provision on unclaimed assets> applies in
respect of that payment.’

229

Chapter 19

Civil Remedies
____________________________________________________________________________________________________
This section discusses the remedial action available to a range of parties. It focuses on the
issues of derivative actions, restraining oppression and other remedial actions.
19.1 Introduction
By the very nature of company law, the decision of the majority of shareholders will
usually be enforced on the minority. Given that the choices of action which lay before a
company may lie at polar opposites, many of the mechanisms (voting system, power to call
an extraordinary meeting) will favour shareholders holding a larger percentage of shares. It
should be noted that in larger corporations, 5% of the shares gives a shareholder
considerable power as shareholders holding less than 1% of the shares often exhibit high
levels of apathy to corporate affairs. If one considers the remedies discussed thus far
including the power to call an extraordinary shareholders’ meeting, these mechanisms
favour the majority of shareholders. All of this is true despite the fact that the action
intended by the majority may be self-seeking and detrimental to the long term affairs of the
company, or to members of the company with a considerably smaller shareholding.
Though other provisions are raised under this Division in many of the statutes, the
Report focuses on 3 key areas: derivative actions, restraining oppression and other
remedial actions. In addition, it will look at the wider provision which permits applications
to the court.
The protection of rights within the purview of civil remedies is one of the stronger
areas under the regional statutes as this is one of the few areas where most of the rights
outlined below are protected. Apart from Belize, the Cayman Islands, and Saint Christopher
and Nevis where key provisions are missing, many of the jurisdictions adopt the modern
approach relative to the protection of key rights.
This chapter will consider other avenues which may be available to a shareholder or
other interested parties, including directors and the Registrar. The manner in which a
proper person who may launch an action under this Division may be defined is critical. In
Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Saint Lucia, Saint Vincent and
the Grenadines, and Trinidad and Tobago, the broader definition of “complainant” is
used.472 A person properly falling under this category may be a shareholder or debenture
holder, or a former holder of a share or debenture of a company or any of its affiliates; a
director or an officer or former director or officer of a company or any of its affiliates; the
Registrar; or any other person who, in the discretion of the Court, is a proper person to
make an application under this Part. One of the most important components of such a
definition is ‘any other person’ ground. This permits the court in the interests of justice
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Antigua and Barbuda, section 238; Barbados, section 225; Dominica, section 238; Grenada,
section 238; Guyana, section 221; Montserrat, section 238; Saint Lucia, section 238; Saint Vincent
and the Grenadines, section 238; and Trinidad and Tobago, section 239
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from permitting an application. This final ground has been omitted in Jamaica473 and should
be amended accordingly.
This stands in contrast to the approach adopted in the British Virgin Islands where
reference is made only to a ‘member’, as compared to the broader definition of
complainant. Though this provision was recently amended,474 it is in need of further
reform. Such a limited provision prevents an application (and thereby access to remedies)
for a plethora of persons who are involved in the management and affairs of the business.
The following broadly drafted definition should be inserted in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis:
‘"complainant" means:
(a) a shareholder or debenture holder, or a former holder of a share or debenture
of a company or any of its affiliates;
(b) a director or an officer or former director or officer of a company or any of its
affiliates;
(c) the Registrar; or
(d) any other person who, in the discretion of the court, is a proper person to make
an application under this Part.’
19.2. Derivative actions
The rule in Foss v Harbottle 475 clearly established that shareholders have no cause of
action for wrongs committed against the corporation. The 2 well-established rules from
this decision are the proper plaintiff principle (only the company should bring an action
where it has suffered a wrong) and the ratifiability principle (if a wrong done to the
company can be ratified by an ordinary resolution (simple majority) in a general meeting,
the courts will not intervene. One of the well-established exceptions to the rule in Foss is
the derivative action, which permits a complainant (broadly defined) to bring an action to
redress a wrong that the company has suffered. Given the role of this report as a status
report, broadly defined by its aims above, the manner in which it has been written
presumes a basic understanding and thus will not trace the relevant law, as would be found
in a company law textbook.
Such a remedy is provided in most regional statutes.476It permits an application for
leave to the court to bring an application in the name of and on behalf of the company or
any of its subsidiaries. Such a complainant may only be denied a hearing where the
complainant has not given the company and its directors reasonable notice of the intended
action and no action is taken, the complainant is acting in good faith and it is in the interest
of the company that the action is brought. In the interests of fairness, there is a fitting
broad-based remedial power of the courts.
473

Jamaica, section 212(3).
BVI 26/2005.
475
Foss (n 52).
476
Antigua and Barbuda, sections 239 – 240; Barbados, sections 226 – 227; British Virgin Islands,
sections 184A – 184F; Dominica, sections 239 – 240; Grenada, sections 239 – 240; Guyana, sections
222 – 223; Jamaica, sections 212 – 213; Montserrat, sections 239 – 240; Saint Lucia, section 239 –
240; Saint Vincent and the Grenadines, sections 239 – 240; Trinidad and Tobago, sections 240 – 241.
474
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In addition, a UK-like approach may be found in the British Virgin Islands, which raises
some of the key factors the court should consider before granting leave to apply under the
derivative action provision. In addition to the 3 noted above in the previous paragraph, the
court should also consider the costs of the proceedings in relation to the relief likely to be
obtained; and whether an alternative remedy to the derivative claim is available. The final
factor is key as it prevents abuse of the derivative action proceedings. Further, the
cumulative effect of these factors ensures that prior to the launching of the action, such a
step has been carefully thought out.
19.2.1. Best practice and recommendation
The following provision is critical not only for minority protection but for the wider
protection of the company and should be inserted in Belize, the Cayman Islands, and Saint
Christopher and Nevis.
‘(1) Subject to subsection (2), a complainant may, for the purpose of prosecuting,
defending or discontinuing an action on behalf of a company, apply to the court for
leave to bring an action in the name and on behalf of the company or any of its
subsidiaries, or intervene in an action to which any such company or any of its
subsidiaries is a party.
‘(2) No action may be brought, and no intervention in an action may be made, under
subsection (1) unless the court is satisfied:
(a) that the complainant has given reasonable notice to the directors of the
company or its subsidiaries of their intention to apply to the court under
subsection (1) if the directors of the company or its subsidiary do not bring,
diligently prosecute or defend, or discontinue, the action;
(b) that the complainant is acting in good faith; and
(c) that it appears to be in the interests of the company or its subsidiary that the
action be brought, prosecuted, defended or discontinued.’
Court powers
‘In connection with an action brought or intervened in under <provision on derivative
‘actions>, the court may at any time make any order it thinks fit, including:
(a) an order authorising the complainant, the Registrar or any other person to
control the conduct of the action;
(b) an order giving directions for the conduct of the action;
(c) an order directing that any amount adjudged payable by a defendant in the
action be paid, in whole or in part, directly to former and present shareholders
or debenture holders of the company or its subsidiary, instead of to the
company or its subsidiary; or
(d) an order requiring the company or its subsidiary to pay reasonable legal fees
incurred by the complainant in connection with the action.’
In addition to the above found in Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Jamaica, Saint Lucia, Saint Vincent and the Grenadines and Trinidad and Tobago, it
suggested that the following be inserted as-
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(e) ‘the costs of the proceedings in relation to the relief likely to be obtained; and
(f) Determining whether there is an alternative remedy to the derivative claim.’
19.3. Oppression restrained
An application to the court may be brought under this provision where any act or
omission of the company, the business or affairs of the company or the powers of the
directors are exercised in a manner that is oppressive or unfairly prejudicial to, or that
unfairly disregards the interests of, any shareholder or debenture holder, creditor, director
or officer of the company. A wide ambit of power is given to the court under this provision;
however, protective mechanisms (in the interests of the company as a whole or the
effectiveness of the order) are included. For example, the court has the power to order the
payment of a certain sum but this is limited by the company’s financial affairs, as the
company is prohibited from complying with such orders where it is cash flow or balance
sheet insolvent. Another protective mechanism is evident where the court requires the
alteration of the articles of the company, it bars any shareholders from dissenting against
the company’s action in this regard. Such a provision may be found in Antigua and Barbuda,
Barbados, the British Virgin Islands, Guyana, Jamaica, and Trinidad and Tobago.477
19.3.1. Best practice and recommendation
Though the provision in the British Virgin Islands does not contain the additional
protective mechanisms below, it does contain the critical elements required in a modern
oppression provision. Another point to note relevant to that statute is the absence of the
term ‘unfairly disregards’ and the presence of the term ‘unfairly discriminatory’. A similar
omission is evident in section 213A in Jamaica, though there is no additional insert as in the
British Virgin Islands.
In Jamaica, the following term should be inserted ‘unfairly disregards’ as an action may
unfairly disregard a shareholder but may not be properly regarded as oppressive or
unfairly prejudicial. In the British Virgin Islands, it is questionable whether a term that is
‘unfairly discriminatory’ may be treated as one that unfairly disregards. The Oxford
Dictionary, though arguably unhelpful, defines “discriminatory” as ‘making or showing an
unfair or prejudicial distinction between different categories of people or things, especially
on the grounds of race, age, or sex’; presumably, in this context, it would be between
shareholders. No case thus far has sought to define this term. The Oxford Dictionary defines
‘disregards’ as to give or pay no attention to. It appears, on the basis of non-specialised
definitions, that the concept of ‘disregard’ is much wider than ‘discriminatory’ as the latter
appears to require some contrast between the treatment of one shareholder and another.
Therefore, it is recommended that such a clause “disregards” be inserted in the British
Virgin Islands provision.
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Antigua and Barbuda, section 241; Barbados, section 228; British Virgin Islands, sections 184I;
Dominica, section 241; Grenada, section 241; Guyana, sections 222 – 223; Jamaica, sections 212 –
213; Montserrat, section 241; Saint Lucia, section 241; Saint Vincent and the Grenadines, section 241;
Trinidad and Tobago, sections 240 - 241
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In Belize, the Cayman Islands, and Saint Christopher and Nevis, the following provision
should be inserted:
Oppression restrained
‘(1) A complainant may apply to the court for an order under this section.
‘(2) If, upon an application under subsection (1), the court is satisfied that in respect of
a company or any of its affiliates
(a) any act or omission of the company or any of its affiliates effects a result;
(b) the business or affairs of the company or any of its affiliates are or have been
carried on or conducted in a manner; or
(c) the powers of the directors of the company or any of its affiliates are or have
been exercised in a manner;
that is oppressive or unfairly prejudicial to, or that unfairly disregards the interests of,
any shareholder or debenture holder, creditor, director or officer of the company, the
court may make an order to rectify the matters complained of.
‘(3) In connection with an application under this section, the court may make any
interim or final order it thinks fit, including:
(a) an order restraining the conduct complained of;
(b) an order appointing a receiver or receiver-manager;
(c) an order to regulate a company's affairs by amending its articles or by-laws, or
creating or amending a unanimous shareholder agreement;
(d) an order directing an issue or exchange of shares or debentures;
(e) an order appointing directors in place of, or in addition to, all or any of the
directors then in office;
(f) an order directing a company, subject to subsection (6), or any other person, to
purchase shares or debentures of a holder thereof;
(g) an order directing a company, subject to subsection (6), or any other person, to
pay to a shareholder or debenture holder any part of the moneys paid by him
for his shares or debentures;
(h) an order varying or setting aside a transaction or contract to which a company
is a party, and compensating the company or any other party to the transaction
or contract;
(i) an order requiring a company, within a time specified by the court, to produce
to the court or an interested person financial statements in the form required
by <provision on annual financial returns> or an accounting in such other form
as the court may determine;
(j) an order compensating an aggrieved person;
(k) an order directing rectification of the registers or other records of a company
under <provision on rectification of records>;
(l) an order liquidating and dissolving the company;
(m) an order directing an investigation under <provisions on investigations under
the Act> to be made; or
(n) an order requiring the trial of any issue.
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‘(4) If an order made under this section directs the amendment of the articles or bylaws of a company:
(a) the directors must forthwith comply with subsection (4) of <provision on
reorganisation>; and
(b) no other amendment to the articles or by-laws may be made without the
consent of the court, until the court otherwise orders.
‘(5) A shareholder is not entitled under <provision on dissent by shareholder> to
dissent if an amendment to the articles is effected under this section.
‘(6) A company shall not make a payment to a shareholder under paragraph (f) or (g) of
subsection (3) if there are reasonable grounds for believing that
(a) the company is unable or would, after that payment, be unable to pay its
liabilities as they become due; or
(b) the realisable value of the company's assets would thereby be less than the
aggregate of its liabilities.
‘(7) An applicant under this section may apply in the alternative for an order under
<provision on further grounds under liquidation for other reasons>.’
19.4. Other remedial actions
This section, though not raising all the remedial actions under regional Acts, discusses 5
key considerations: first, the power of the Registrar to apply to the court; second, the
refusal of the Registrar to register; third, an appeal from the Registrar; fourth, the power of
the court to grant a restraining order; and fifth, summary application.
Provisions, which discuss all 5 of these remedial actions, are included in Antigua and
Barbuda, Barbados, Dominica, Grenada, Guyana, Saint Lucia, Saint Vincent and the
Grenadines, and Trinidad and Tobago.478 The British Virgin Islands provision only refers to
restraining order.479 The Cayman Islands provision contains no general restraining
provision but only one relevant to liquidation.480 In Jamaica and Saint Christopher and
Nevis, there is a general provision on the power of the court to grant relief in certain cases;
while in addition the above, a more general power is granted in the latter jurisdiction.481
There is no provision in Belize. On the issue of the summary application, there is a
piecemeal approach outside of the jurisdictions listed at the beginning of the paragraph. In
Belize, provisions on ordinary482 and extraordinary483 powers of the court are listed. There
are no equivalent provisions in the British Virgin Islands, the Cayman Islands, or Jamaica.
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Antigua and Barbuda, sections 245 – 249; Barbados, sections 232 – 236; Dominica, sections 245 –
249; Grenada, sections 245 – 249; Guyana, sections 228 – 232; Montserrat, sections 245 – 249; Saint
Lucia, sections 245 – 249; Saint Vincent and the Grenadines, sections 245 – 249; and Trinidad and
Tobago, sections 246 – 250.
479
British Virgin Islands, section 184B
480
Cayman Islands, section 96
481
Jamaica, section 389; Saint Christopher and Nevis, sections 216 and 221
482
Belize, sections 159 – 169
483
Belize, sections 170 - 173
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19.4.1. Best practice and recommendation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the following provisions giving clear direction for the Registrar to apply to the
court on any matter relating to his or her duties under the Act should be inserted. Further,
the power of the Registrar to refuse an application will lend to the transparency required
under the Act and fairness and predictability in the appellate process is also highly
desirable. In addition, the power to apply to the court to restrain a certain action and an
application by summary process is also highly desirable in a modern framework. All of
these express provisions lend to the clarity of the Act.
Directions for Registrar
‘The Registrar may apply to the court for directions in respect of any matter concerning
his duties under this Act; and on the application the court may give such directions and
make such further order as it thinks fit.’
Refusal by Registrar
‘(1) When the Registrar refuses to file any articles or other document required by this
Act to be filed by him or her before the articles or other document become effective, the
Registrar must:
(a) within 60 days after the receipt thereof by him, or 60 days after he receives any
approval required under any other Act, whichever is the later date, and,
(b) after giving the person who sent the articles or document an opportunity to be
heard,
give written notice of the refusal to that person, together with the reasons for the
refusal.
‘(2) If the Registrar does not file or give written notice of his or her refusal to file any
articles or documents within the time limited therefore in subsection (1), then, for the
purposes of <provision on appeal from Registrar>, the Registrar has refused to file the
articles or documents.’
Appeal from Registrar
‘A person who feels aggrieved by a decision of the Registrar:
(a) to refuse to file in the form submitted to them any articles or other documents
required by this Act to be filed by them;
(b) to give a name, to change or revoke a name, or to refuse to reserve, accept,
change or revoke a name under <provision on reserved provisions, name
change, continued name, name revocation>;
(c) to refuse to grant an exemption under subsection (2) of <provision on
corporate name>, <provision on exemption by Registrar>, <provision on
exemption for information> or subsection (3) of <provision on Registrar’s
copies> and any regulations thereunder;
(d) to refuse under subsection (2) of <provision on preservation of company> to
permit a continued reference to shares having a nominal or par value; or
(e) to dissolve a company under <provision on Registrar’s dissolution>:
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may apply to the court for an order requiring the Registrar to change his decision; and
upon the application the court may so order, and make any further order it thinks fit.’
Restraining Order
‘If a company or any director, officer, employee, agent, auditor, trustee, receiver,
receiver-manager or liquidator of a company does not comply with this Act, the
regulations, articles, by-laws, or any unanimous shareholder agreement of the
company, a complainant or creditor of the company may, in addition to any other right
they have, apply to the court for an order directing any such person to comply with, or
restraining any such person from acting in breach of, any provisions of this Act, the
regulations, articles, by-laws or unanimous shareholders’ agreement, as the case may
be.’
Summary Application
‘Where this Act states that a person may apply to the court, the application may be
made in a summary manner by summons, originating notice of motion, or otherwise as
the rules of the court provide, but subject to any order respecting notice to interested
parties or costs, or any other order the court thinks fit.’
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Section II
Protection of Creditors and Investors
Overview of Section II
Within Section II is detailed comparative legislative analysis of the approach to the issues
raised within 14 territories of the Commonwealth Caribbean: Antigua and Barbuda,
Barbados, Belize, the British Virgin Islands, the Cayman Islands, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Lucia, Saint Christopher and Nevis, Saint Vincent and the
Grenadines, and Trinidad and Tobago.
The focal point of this section is the mechanisms that operate to protect creditors and
investors, the latter being distinguished from shareholders (as investors include prospective
shareholders). The issues discussed range from the registration of charges, the use of the
prospectus in inviting subscriptions and issues of insider trading. This section briefly notes the
provision for trust deeds in issuing debentures. At the end of each issue, there is a
recommended provision with specific details of which jurisdiction’s provisions are in need of
reform.
All of the recommendations herein listed are summarised in Chapter 27, where they are
cross-referenced back to the relevant chapter in Section II.
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Chapter 20

Registration of Charges
____________________________________________________________________________________________________
This section discusses the process by which charges must be registered or kept under
regional Companies Acts. It opens by highlighting the main difference in approach; namely,
the classification of the charges which must be registered. It should be noted that there is a
general approach across the region reflected in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago. The remaining jurisdictions have piecemeal legislation that is in need of
reform.
20.1 Introduction
The registration of charges is one of the foremost protective mechanisms for creditors
as it provides notice to the world of the state of affairs in respect of the security given by a
charge on the assets of the company. Thus, registration protects the priority of the present
creditor and indicates the possibility priority to any other creditor who subsequently
wishes to secure a loan to the company against a particular asset(s).
20.2 Registration with Registrar
The company is under an obligation to register qualifying charges with the Registrar
within 28 days after their creation and any instrument by which they are created or
evidenced or copies of the instruments together with a statutory declaration verifying the
execution of the charges and also verifying the copies as being true copies of the
instruments. Where the company fails to do this, the charges themselves are void but it
does not absolve the company’s liability; as the money received under the charges is
immediately payable.
As it relates to what may be registered, there are 3 discernible approaches across the
region. On the one hand, some jurisdictions provide a closed list of what must be registered
(approach one) while on the other hand, some provisions regard that all charges must be
registered but then exclude specific charges (approach two). Finally, in some jurisdictions,
there is no obligation to register (approach three).
Approach one may be found in Belize484 and Jamaica.485In Belize, it should be noted that
there are penalties in cases of default.486
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Belize, section 95(1): The charges to be registered are (a) a mortgage or charge for the purpose of
securing any issue of debentures; or (b) a mortgage or charge on uncalled share capital of the
company; or (c) a mortgage or charge created or evidenced by an instrument which, if executed by an
individual, would require registration as a bill of sale; or (d) a mortgage or charge on any land,
wherever situate, or any interest therein; or (e) a mortgage or charge on any book debt of the
company; or (f) a floating charge on the undertaking or property of the company.
485
Jamaica, section 93(3): The charges to be registered are (a) a charge for the purpose of securing
any issue of debentures; (b) a charge on uncalled share capital of the company; (c) a charge created or
evidenced by an instrument which, if executed by an individual, would require registration as a bill of
sale; (d) a charge on land, wherever situated, or any interest therein but not including a charge for any
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Approach two may be found in Antigua and Barbuda, Barbados, the British Virgin
Islands (though a nuanced approach),487, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago.488A qualifying charge is
any charge created by the company except any pledge of, or possessory lien on, goods, and
any charges by way of pledge, deposit or trust receipt, or bills of lading, dock warrants or
other documents of title to goods or bills of exchange, promissory notes or other negotiable
securities for money.
Approach three may be found in the Cayman Islands and Saint Christopher and Nevis.
20.2.1 Best practice and recommendation
For the purposes of full protection of creditors and to facilitate corporate ingenuity
where necessary, it is recommended that the better approach is approach two which covers
all charges except those expressly excluded. It is therefore recommended that the provision
in Belize and Jamaica be amended while a provision should be inserted in the Cayman
Islands and Saint Christopher and Nevis.
‘(1) Subject to this Division, where a charge to which this section applies is created by a
company, the company must, within 28 days after the creation of the charge, lodge with
the Registrar a statement of the charge and
(a) any instrument by which the charge is created or evidenced; or
(b) a copy of the instrument together with a statutory declaration verifying the
execution of the charge and also verifying the copy as being a true copy of the
instrument,
and if this provision is not complied with in relation to the charge, the charge is void so
far as any security interest it thereby purported to create.’

rent or other periodical sum issuing out of land; (e) a charge on book debts of the company; (f) a
floating charge on the undertaking or property of the company; (g) a charge on calls made but not
paid; (h) a charge on a ship or any share in a ship; (i) a charge on goodwill, on a patent or a licence
under a patent, on a trade mark or on a copyright or a licence under a copyright. See also section 94
on the duty to register.
486
Belize, section 101.
487
Under section 161 of the BVI Business Companies Act 2004, subject to its memorandum and
articles, a company, may, by an instrument in writing, create a charge over its property. There is no
limitation on the type of charge so long as it is a “relevant charge”. “Relevant charge” is defined
under section 160 as a charge created after the commencement date. “Commencement date” means
(a) in the case of a former Act company, the date that it is re-registered as a BVI business company
under Schedule 2, (aa) in the case of a company that is continued under this Act, the date of its
continuation; or (b) in any other case, lst January 2005. Further, under section 163, an application
must be made to the Registrar by the company or a legal practitioner authorised to act on his behalf or
the chargee or a person authorised to act on his behalf.
488
Antigua and Barbuda, section 250; Barbados, section 237; Dominica, section 250; Grenada,
section 250; Guyana, section 233; Montserrat, section 250; Saint Lucia, section 250; Saint Vincent
and the Grenadines, section 250; and Trinidad and Tobago, section 251.
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20.3 Contents of charge statements
For the purposes of clarity, the provisions in Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad
and Tobago clearly identify the information to be included in the charges statement. This
includes all key information which enables identification of the nature of the specific
charge. The statement which is registered shall contain the following particulars: (a) the
date of the creation of the charge; (b) the nature of the charge; (c) the amount secured by
the charge, or the maximum sum deemed to be secured in accordance with <the provision
on fluctuating charges>; (d) short particulars of the property charged; (e) the persons
entitled to the charge; and (f) in the case of a floating charge, the nature of any restriction
on the power of the company to grant further charges ranking in priority to, or equally with
the charge thereby created. Where a series of debentures has been created, the statement
shall contain the following: (a) the total amount secured by the whole series; (b) the dates
of the resolutions authorising the issue of the series and the date of any covering
instrument by which the security interest is created or defined; (c) the name of any trustee
for the debenture holders; and (d) the particulars specified in paragraphs (b), (d) and (f) of
subsection (1).489
There is no equivalent provision in Saint Christopher and Nevis or the Cayman Islands.
A subsection on debentures, though somewhat limited, is provided for in Belize490 and
Jamaica.491
20.3.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in Belize, the
Cayman Islands, Jamaica and the British Virgin Islands (though in the latter jurisdiction, it is
implied in section 162, this relates to the company’s register and a more broadly drafted
provision is desirable):
‘(1) Subject to subsections (2) and (3), the statement referred to in <provision on
registration of charges> must contain the following particulars:
(a) the date of the creation of the charge;
(b) the nature of the charge;
(c) the amount secured by the charge, or the maximum sum deemed to be secured
by the charge in accordance with <provision on fluctuating charges>;
(d) short particulars of the property charged;
(e) the persons entitled to the charge; and
(f) in the case of a floating charge, the nature of any restriction on the power of the
company to grant further charges ranking in priority to, or equally with, the
charge thereby created.
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Antigua and Barbuda, section 251; Barbados, section 238; Dominica, section 251; Grenada,
section 251; Guyana, section 234; Montserrat, section 251; Saint Lucia, section 251; Saint Vincent
and the Grenadines, section 251; and Trinidad and Tobago, section 252.
490
Belize, section 95(3).
491
Jamaica, section 93(7).
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‘(2) Where a company creates a series of debentures containing or giving by reference
to any other instrument any charge to the benefit of which the debenture holders of
that series are entitled equally, it is sufficient if there is lodged with the Registrar for
registration, within 28 days after the execution of the instrument containing the
charges, or, if there is no such instrument, after the execution of the first debenture of
the series, a statement containing the following:
(a) the total amount secured by the whole series;
(b) the dates of the resolutions authorising the issue of the series and the date of
any covering instrument by which the security interest is created or defined;
(c) the name of any trustee for the debenture holders; and
(d) the particulars specified in paragraphs (b), (d), and (f) of subsection (1).
‘(3) The statement referred to in subsection (2) must be accompanied by the
instrument containing the charge or a copy of that instrument and a statutory
declaration verifying the execution of the instrument and verifying the copy to be a true
copy; but, if there is no such instrument, the statement must be accompanied by a copy
of one of the debentures of the series and a statutory declaration verifying the copy to
be a true copy.’
20.4 Certified copy of instrument
As required under 22.2 and 22.3 (above), the statutory provision in Antigua and
Barbuda, Barbados, Belize, Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Lucia,
Saint Vincent and the Grenadines and Trinidad and Tobago clearly identifies that a certified
copy is one which has endorsed on it a certificate that states that the instrument or
debenture is a true and complete copy of the original and that is under seal of the company
or under the hand of some person interested in the instrument or debenture otherwise
than on behalf of the company.492
20.4.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in the British
Virgin Islands, the Cayman Islands and Saint Christopher and Nevis:
‘For the purposes of subsection (1) of <registration with Registrar> and sub- section
(3) of <provision on contents of charge statements>, a certified copy of an instrument
or debenture is a copy of the instrument or debenture that has endorsed on it a
certificate:
(a) that states that the instrument or debenture is a true and complete copy of the
original; and
(b) that is under the seal of the company or under the hand of some person
interested in the instrument or debenture otherwise than on behalf of the
company.’
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Antigua and Barbuda, section 252; Barbados, section 239; Belize, section 95(6)Dominica, section
252; Grenada, section 252; Guyana, section 235; Jamaica, section 102; Montserrat, section 252; Saint
Lucia, section 252; Saint Vincent and the Grenadines, section 252; and Trinidad and Tobago, section
253. Though different in form.
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20.5 Later charges
Given the unscrupulous nature of some companies, circumstances may arise where a
company grants a charge over certain property to one creditor but before this is registered
(given that the company has 28 days to register the charge) grants the same property or
part thereof to another creditor who then registers the charge. The legal effect of this is that
the later charge would have priority over the earlier charge. This would be a mechanism
simply to evade the rules of priority. Thus, the statute in Antigua and Barbuda, Barbados,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago provides that where property or any part of property secured under
an earlier unregistered charge is secured for another debt, within 30 days, under a later
charge requiring registration, the subsequent charge does not operate nor is it valid unless
it was given in good faith for the purpose of correcting some material error in the prior
charge or under other proper circumstances and not for the purpose of avoiding or evading
the effect of this Division.493
No provision to prevent such an evasion of the common law (or statutory, as in the
British Virgin Islands494) rules of priority exists in Belize, the Cayman Islands and Saint
Christopher and Nevis.
20.5.1 Best practice and recommendation
To deter unscrupulous practices in the securing of debts against property, it is
recommended that the following provision be inserted in Belize, the Cayman Islands; and
Saint Christopher and Nevis:
‘When a charge requiring registration under <provision on registration or charges,
contents of charge statement, certified copy of instrument>:
(a) is created before the lapse of 30 days after the creation of a prior unregistered
charge that comprises all or any part of the property comprised in the prior
charge; and
(b) is given as security for the same debt that is secured by the prior charge or any
part of that debt;
then, to the extent to which the subsequent charge is a security for the same debt or
part thereof and so far as respects the property comprised in the prior charge, the
subsequent charge does not operate nor is it valid unless it was given in good faith for
the purpose of correcting some material error in the prior charge or under other
proper circumstances and not for the purpose of avoiding or evading the provisions of
this Division.’
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Antigua and Barbuda, section 253; Barbados, section 240; Dominica, section 253; Grenada,
section 253; Guyana, section 236; Montserrat, section 253; Saint Lucia, section 253; Saint Vincent
and the Grenadines, section 253; and Trinidad and Tobago, section 254.
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British Virgin Islands, sections 166 – 167.
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20.6 Effect on enactments
The sections on the registration of charges do not affect or operate to override any
other law on the registration of charges.495 This provision is merely important in relation to
the clarity and effect of these provisions.
20.6.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands and Saint Christopher and Nevis:
‘Sections <provision on registration or charges, contents of charge statement, certified
copy of instrument, later charges>do not affect any other enactment relating to the
registration of charges.’
20.7 Fluctuating charges
The flexibility needed where the sum secured is not fixed is provided under such
provisions.496
20.7.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands and Saint Christopher and Nevis:
‘(1) When a charge the particulars of which require registration under <provision on
registration of charges> is expressed to secure all sums due or to become due or some
other fluctuating amount, the particulars required under paragraph (c) of subsection
(1) of section <provision on charge statements> must state the maximum sum that is
deemed to be secured by the charge, which must be the maximum covered by the
stamp duty paid thereon; and the charge is, subject to subsection (2), void, so far as any
security interest is created by the charge, as respects any excess over the stated
maximum.
‘(2) Where, in respect of a charge on the property of a company of a kind referred to in
subsection (1):
(a) any additional stamp duty is later paid on the charge; and
(b) at any time after that, but before the commencement of the liquidation of the
company, amended particulars of the charge stating the increased maximum
sum deemed to be secured by the charge, together with the original instrument
by which the charge was created or evidenced, are lodged with the Registrar
for registration;
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Antigua and Barbuda, section 254; Barbados, section 241; Dominica, section 254; Grenada,
section 254; Guyana, section 237; Montserrat, section 254; Saint Lucia, section 254; Saint Vincent
and the Grenadines, section 254; and Trinidad and Tobago, section 255.
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Antigua and Barbuda, section 255; Barbados, section 242; Dominica, section 255; Grenada,
section 255; Guyana, section 238; Montserrat, section 255; Saint Lucia, section 255; Saint Vincent
and the Grenadines, section 255; and Trinidad and Tobago, section 256.
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then, as from the date on which it is lodged, the charge, if otherwise valid, is effective to
the extent of the increased maximum sum, except as regards any person who, before
the date on which the charge was so lodged, had acquired any proprietary rights in, or a
fixed or floating charge on, the property that is subject to the charge.’
20.8 Charge on acquisition of property
This provision requires the registration of any property that would be subject to a
charge within 28 days.497
20.8.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands and Saint Christopher and Nevis:
‘(1) Where a company acquires any property that is subject to a charge of any kind that
would, if it had been created by the company after the acquisition of the property, have
been required to be registered under this Division, the company must, within 28 days
after the date on which the acquisition is completed, lodge with the Registrar for
registration:
(a) a statement of the particulars required by <provision on contents on charge
statements>and of the date of the acquisition of the property; and
(b) the instrument by which the charge was created or is evidenced or a copy
thereof;
accompanied by a statutory declaration as required by <provision on registration of
charges> and certified as provided in <provision on certified copy of statement>.
‘(2) Failure to comply with subsection (1) does not affect the validity of the charge
concerned.’
20.9 Duty to register
Once the requirements established under the Act are satisfied, there is a duty to
register the charge or mortgage.498
20.9.1 Best practice and recommendation
To ensure protection of the security interest, it is critical that an obligation is placed on
the parties to register the interest. Such a provision should be inserted in the Cayman
Islands and Jamaica:
‘(1) Documents and particulars required to be lodged for registration may:

497

Antigua and Barbuda, section 256; Barbados, section 243; Dominica, section 256; Grenada,
section 256; Guyana, section 240; Montserrat, section 256; Saint Lucia, section 256; Saint Vincent
and the Grenadines, section 256; and Trinidad and Tobago, section 257.
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Antigua and Barbuda, section 257; Barbados, section 244; Belize, section 95(7); British Virgin
Islands, section 163(4); Dominica, section 257; Grenada, section 257; Guyana, section 241;
Montserrat, section 257; Saint Lucia, section 257; Saint Vincent and the Grenadines, section 257; and
Trinidad and Tobago, section 258.
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(a) in the case of a requirement under <provision on registration of charge>, be
lodged by the company concerned or by any person interested in the
documents; and
(b) in the case of a requirement under <provision on charge on acquisition of
property>, be lodged by the company concerned.
‘(2) A person not being the company concerned who lodges documents or particulars
for registration pursuant to paragraph (a) of subsection (1) may recover from the
company concerned the amount of any fees properly payable on the registration if he
meets the requirements of <provision on registration with Registrar, contents of charge
statements, certified copy of instrument, later charges>.’
20.10 Register of charges
Two registers must be maintained; on the one hand, the company must keep a
register499and the Registrar must also maintain a register. The focus of this section is the
latter obligation.500 For the purposes of transparency, accountability and predictability in
the issue of priorities, such a provision is mandatory in a modern company law framework.
20.10.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in the Cayman
Islands and Saint Christopher and Nevis:
‘(1) The Registrar must keep a register of all the charges lodged for registration under
this Division and enter in the register with respect of those charges the following
particulars:
(a) in any case to which subsection (2) of <provision on contents of charge
statement> applies, such particulars as are required to be contained in a
statement lodged under that subsection;
(b) in any case to which <provision on acquisition of property> applies, such
particulars as are required to be contained in a statement lodged under
paragraph (a) of subsection (1) of that subsection; and
(c) in any other case, such particulars as are required by <provision on contents of
charge statement>to be contained in a statement lodged under that section.
‘(2) The Registrar must issue a certificate of every registration, stating, if applicable, the
amount secured by the charge, or, in a case referred to in <provision on acquisition of
property>, the maximum amount secured by the charge; and the certificate is
conclusive proof that the requirements as to registration have been complied with.’
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An example of this is section 95(10) in Belize, section 54 in Cayman Islands, section 104, Jamaica,
section 103, Saint Christopher and Nevis or section 162 in the British Virgin Islands.
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Antigua and Barbuda, section 258; Barbados, section 245; Belize, section 95(2) and (6); Dominica,
section 258; Grenada, section 258; Guyana, section 242; Jamaica, sections 97 (1) and (2); Montserrat,
section 257; Saint Lucia, section 257; Saint Vincent and the Grenadines, section 257; and Trinidad
and Tobago, section 258. On the certificate, see noted provisions directly above. Also see section
163(6) in British Virgin Islands.
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20.11 Endorsement on debenture
A company is required to endorse on every debenture a copy of the certificate of
registration of any charge related to the debenture or a statement that the registration of a
charge relates to the debenture has been effected and the date of registration.501
20.11.1 Best practice and recommendation
In the British Virgin Islands, the Cayman Islands and Saint Christopher and Nevis, the
following provision should be inserted:
‘(1) A company shall endorse on every debenture issued by it (a) a copy of the
certificate of registration of any charge related to the debenture; or (b) a statement that
the registration of a charge related to the debenture has been effected and the date of
the registration.
‘(2) Subsection (1) does not apply to a debenture issued by a company before the
charge was created in relation to the debenture.’
20.12 Satisfaction and payment
Where the debt secured by the charge has been satisfied, the company may lodge such
a notice with the Registrar.502 Given the advantage that such a discharge may give to a
company is securing further finance (particularly a reduced interest rate where a higher
priority can be guaranteed), it is highly likely that the company would comply with such a
provision.
20.12.1 Best practice and recommendation
The following provision is recommended for inclusion in the Cayman Islands and Saint
Christopher and Nevis:
‘(1) Where, with respect to any registered charge:
(a) the debt for which the charge was given has been paid or satisfied in whole or
in part; or
(b) the property or undertaking charged, or any part thereof, has been released
from the charge, or has ceased to form part of the company's property or
undertaking;
the company may lodge with the Registrar in the prescribed form a memorandum of
satisfaction, in whole or in part, or a memorandum of the fact that the property or
undertaking, or any part thereof, has been released from the charge or has ceased to
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Antigua and Barbuda, section 259; Barbados, section 246; Belize, section 95(6); Dominica, section
259; Grenada, section 259; Guyana, section 243; Jamaica, section 98; Montserrat, section 259; Saint
Lucia, section 259; Saint Vincent and the Grenadines, section 259; and Trinidad and Tobago, section
260.
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Antigua and Barbuda, section 260; Barbados, section 247; Belize, section 99; British Virgin
Islands, section 165; Dominica, section 260; Grenada, section 260; Guyana, section 244; Jamaica,
section 99; Montserrat, section 260; Saint Lucia, section 260; Saint Vincent and the Grenadines,
section 260; and Trinidad and Tobago, section 261.
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form part of the company's property or undertaking, as the case may be, and the
Registrar must enter particulars of that memorandum in the register.
‘(2) The memorandum must be supported by evidence sufficient to satisfy the Registrar
of the payment, satisfaction, release or cessation referred to in subsection (1).’
20.13 Rectification of error
To ensure that the charge, and by extension the register, is a true reflection of the
company’s affairs, a rectification of the error is permitted under the Act.503 It is quite
important that a broader ground of just and equitable relief is permitted under the Act.
20.13.1 Best practice and recommendation
The following provision should be inserted in the British Virgin Islands, the Cayman
Islands, and Saint Christopher and Nevis:
‘On being satisfied that the omission to register a charge within the time required, or
that the omission or misstatement of any particular with respect to any such charge or
in a memorandum:
(a) was accidental or due to inadvertence or to some other sufficient cause,
(b) is not of a nature to affect adversely the position of creditors or shareholders, or
(c) that, on other grounds, it is just and equitable to grant relief,
the court may, on the application of the company or any person interested, and on such
terms and conditions as seem to the court to be just and expedient, order that the time
for registration be extended or that the omission or misstatement be rectified.’
20.14 Retention of copy
For the purposes of transparency, certainty and comprehensiveness, the company is
required to retain a copy of all charges.504 This provision is bolstered by the obligation
discussed above for the company to keep a register.
20.14.1 Best practice and recommendation
It is therefore recommended that the following provision be inserted in the Cayman
Islands and Saint Christopher and Nevis:
‘(1) A company must retain, at the registered office of the company, a copy of every
instrument creating any charge that requires registration under this Division; but, in
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Antigua and Barbuda, section 261; Barbados, section 248; Belize, section 98; Dominica, section
261; Grenada, section 261; Guyana, section 245; Jamaica, section 100; Montserrat, section 261; Saint
Lucia, section 261; Saint Vincent and the Grenadines, section 261; and Trinidad and Tobago, section
262. Though not properly falling within this category, section 164 of the British Virgin Islands
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limited to errors only.
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Antigua and Barbuda, section 262; Barbados, section 249; Dominica, section 262; Grenada,
section 262; Guyana, section 246; Montserrat, section 262; Saint Lucia, section 262; Saint Vincent
and the Grenadines, section 262; and Trinidad and Tobago, section 263.
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the case of a series of debentures, the retention of a copy of one debenture of the series
is sufficient for the purposes of this subsection.
‘(2) A company must record all charges specifically affecting property of the company,
and all floating charges on the undertaking or any property of the company, giving in
each case a short description of the property charged, the amount of the charge and the
names of the persons entitled thereto.’
20.15 Inspection of copies
To ensure transparency in the company’s affairs, the company’s registered charges
should be open to inspection. Such records should be accurate and kept at the Registry (as
opposed to the company’s copy where there is some small charge in some jurisdictions). 505
Further, it is important for the purposes of accessibility that such is available for inspection
free of charge.
20.15.1 Best practice and recommendation
In line with the policies discussed above, the following provision should be inserted in
the British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis:
‘The copies of instruments retained by the company pursuant to section 249 must be
kept open for the inspection of creditors and shareholders of the company, free of
charge.’
20.16 Registration of receiver
Notice of the appointment of a receiver must be entered on the charge.506 Given the
inherent challenges to the ‘normal’ continuation and stability of the company where a
receiver has been appointed, it is critical that due notice is given to other creditors or
prospective creditors. This ensures transparency and predictability in the company’s
affairs.
20.16.1 Best practice and recommendation
The transparency and certainty that such a provision provides should be inserted in the
British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis:
‘(1) Where any person:
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Antigua and Barbuda, section 263; Barbados, section 250; Belize, section 103(1); Dominica,
section 263; Grenada, section 263; Guyana, section 247; Jamaica, section 97(3); Montserrat, section
263; Saint Lucia, section 263; Saint Vincent and the Grenadines, section 263; and Trinidad and
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Antigua and Barbuda, section 264; Barbados, section 251; Belize, section 96; Dominica, section
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(a) obtains an order for the appointment of a receiver of any of the property of a
company; or
(b) appoints a receiver of any of the property of a company or enters into
possession of any property of a company under any powers contained in any
charge;
he must give, within 10 days from the date of the order, appointment or entry into
possession, notice thereof to the Registrar, who must enter the fact in the register of the
particulars of charges relating to the company.
‘(2) When
(a) a person who has been appointed a receiver of the property of a company
ceases to act as receiver; or
(b) a person who had entered into possession of any property of a company goes
out of possession of that property;
he must, within 10 days of his having done so, give notice of his so doing in the
prescribed form to the Registrar, who must enter the notice in the register of the
particulars of charges relating to that company.’
20.17 Other considerations
In Barbados, there are two other provisions relating to the registration of charges. The
first provision notes charges created between the 13thNovember 1989 and the 18thJuly
1990.507 The second provision covers charges that must be entered into the Land
Register.508
Finally, most jurisdictions provide that these sections are also applicable to charges
created or acquired after the commencement date of the Act by external companies.509
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Barbados, section 237.1
Barbados, section 245.1
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Antigua and Barbuda, section 265; Barbados, section 252; Dominica, section 265; Grenada,
section 265; Guyana, section 249; Montserrat, section 265; Saint Lucia, section 265; Saint Vincent
and the Grenadines, section 265; and Trinidad and Tobago, section 266
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Chapter 21

Prospectus
____________________________________________________________________________________________________
This section explores the statutory treatment of prospectuses. It opens with a wide
definition of a prospectus and then outlines the relevant requirements where the company
offers shares or debentures for sale to the public. Underlying the approaches laid out here
and the recommended provisions is the need for such a document or notice (loosely
defined) to be reader-friendly and not obscured by unnecessary detail. Since the offer is
made open to the ‘average man’ on the street, that person must be able to quickly gain all
necessary information to make an informed choice.
A prospectus may be defined as including, in relation to any company, any notice,
prospectus, or other document that invites applications from the public, or invites offers
from the public, to subscribe for or purchase, or offers to the public for subscription or
purchase, directly or through other persons, any shares or debentures of the company or
any units of any such shares or debentures of the company. Given its function implicit in its
definition, Dickerson notes that its focus should be full, plain and true disclosure which
implies that the prospectus must not only be complete but also readable, meaning that the
truth should not be obscured by unnecessary detail.510
There are 2 main approaches: first, the ‘sporadic’ approach(‘first approach’) in Belize
and Saint Christopher and Nevis. Second, the approaches in other territories, termed the
‘primary model’ (other than those listed below): Antigua and Barbuda, Barbados, Dominica,
Grenada, Guyana, Montserrat, Saint Lucia, and Saint Vincent and the Grenadines. It should
be noted that given the British Virgin Islands’ unique business companies, there are no
provisions for prospectuses within the Act. In the Cayman Islands, the main reference to the
prospectus is to be found in section 35(3), which states that every prospectus relating to
the issue of shares must contain particulars of the discount allowed on the issue of the
shares. In Trinidad and Tobago, the Securities Industries Act covers this. In Jamaica, it is
covered under statute (sections 40 – 47) and the Company Rules 2006.
21.1 Approach 1
There are a number of key provisions within the Belizean Companies Act covering the
issue of prospectuses. These provisions also relate to prospective companies and directors.
Under section 82, there are 3 key elements: first, every prospectus must have a date and
that date, unless proved to the contrary, is to be taken as the date of the publication of the
prospectus. Second, a copy of every such prospectus must be signed by a director or a
proposed director of the company or his agent shall be filed for registration with the
Registrar before the date of publication and no such prospectus shall be issued until a copy
thereof has been so filed for registration. The Registrar shall not register any prospectus
unless it is dated and a copy signed thereof. Further, every prospectus shall state on the
face of it that a copy has been filed for registration. Third, if a prospectus is issued without
510
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the copy being filed thereof, and every person who is knowingly a party to the issue of the
prospectus is liable to a fine for every day until a copy thereof is so filed.
Under section 83, specific requirements as to particulars of prospectus are stated:
(a) the contents of the memorandum, with the names, descriptions and addresses
of the signatories, and the number of shares and the number of founders or
management or deferred shares, is any, and the nature and extent of the
interest of the holders in the property and profits of the company;
(b) the number of shares fixed by the articles as the qualification of a director and
any provision in the articles as to the remuneration of the directors;
(c) the names, descriptions and addresses of the directors or proposed directors;
(d) the minimum subscription on which the directors may proceed to allotment,
and the amount payable on application and allotment on each share and in the
case of a second or subsequent offer of shares, the amount offered for
subscription on each previous allotment made within the two preceding years;
(e) the number and amount of shares and debentures which within the two
preceding years have been issued, or agreed to be issued, as fully or partly paid
up otherwise than in cash; and
(f) the names and addresses of the vendors of any property purchased or acquired
by the company, or proposed so to be purchased or acquired, which is to be
paid for wholly or partly out of the proceeds of the issue offered for
subscription by the prospectus, or the purchase or acquisition of which has not
been completed at the date of issue of the prospectus, and the amount payable
in cash, shares, or debentures, to the vendor, and where there is more than one
separate vendor, or the company is a sub-purchaser, the amount so payable to
each vendor. Where any of the vendors are firms, other requirements apply.
Further, quite importantly, under section 83(3), any condition requiring or binding the
applicant for shares or debentures to waive compliance with any requirement of this
section, or purporting to affect him with notice of any contract, document or matter not
specifically referred to in the prospectus, shall be void.
Under section 84, which applies only to public companies, a company shall not allot any
shares unless prior to its allotment, there has been filed with the Registrar a statement in
lieu of prospectus signed by every person who is named therein as a director or a proposed
director or by his agent authorised in writing, in the form and particulars set out in the
Second Schedule. Section 85 introduces a restriction on varying the terms of a contract
referred to in the prospectus or statement in lieu of prospectus unless subject to the
approval of the statutory meeting.
Finally, under section 86, where a prospectus is issued and on the faith of the
prospectus any person who subscribes for any shares or debentures suffers loss or damage
they may have sustained by reason of any untrue statement therein, or in any report or
memorandum appearing on the face thereof, or by reference incorporated therein or issued
therewith, every person who is a director at the time of the issue of the prospectus, and
every person who has authorised the naming of himself and is named in the prospectus as a
director or as having agreed to become a director either immediately or after an interval of
time and every promoter of the company and every person who has authorised the issue
shall be liable to pay compensation. Such compensation is not payable in 2 main
circumstances. First, where with respect to untrue statements not purporting to be made
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on the authority of an expert, of a public official document or statement, that the person
had reasonable grounds to believe and did believe up to the time of the allotment, that the
statement was true.511 Second, with respect to untrue statements purporting to contain a
statement by or contained in what purports to be a copy of or extract from a report or
valuation of an expert, that it fairly represented the statement or was a correct and fair
copy of or extract from the reports or valuation.512
Third, where the same situation as the first applies other than that it purports to be a
copy or extract from a public document or unless it is proved that having consented to
become a director of the company, the person withdrew their consent before the issue of
the prospectus and that it was issued without his or her authority or consent; that the
prospectus was issued without his or her knowledge or consent, on becoming aware of its
issue he or she forthwith gave reasonable public notice that it was issued without his or her
knowledge or consent; or that after the issue of the prospectus and before allotment
thereunder, he or she withdrew their consent and gave reasonable notice of the withdrawal
and of the reason therefor. Such a director shall be liable to indemnify the person named as
aforesaid against all damages, costs and expenses to which they may be made liable by
reason of their name having been inserted in the prospectus, or in defending themselves
against any action or legal proceedings brought against him or her in respect thereof. Any
director who becomes liable to make any payment under this section may recover
contribution, as in cases of contract, from any other person who, if sued separately, would
have been liable to make the same payment, unless the person who has become so liable
was, and that other person was not, guilty of fraudulent misrepresentation.513
In Saint Christopher and Nevis, the Minister is empowered by Order to prohibit the
circulation of a prospectus in the Federation or elsewhere by the company except in
conditions and subject to circumstances specified in the Order.514 Such an Order may
provide for the prospectuses to be filed with, or filed and approved by the Minister, contain
such information as is necessary to give investors an informed assessment of any
investment proposed in the prospectus, to comply with other requirements as specified in
the Order or for any other matter required to carry the Order into effect.515 Any person who
commits an offence by failing to comply with the Order is subject to a stated fine.516The key
terms of “prospectus” and “securities” are also defined.517 Further, where there is an
invitation to the public to acquire or apply for securities in a company and the securities are
not fully paid up or the invitation is first circulated within 6 months after the securities
were allotted, this is deemed to be a prospectus circulated by the company unless there is
evidence to the contrary.518
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The other four provisions in Saint Christopher and Nevis relate to liability for
misleading statements in the prospectus. Under section 30, a person who acquires or
agrees to acquire a security to which a prospectus relates and suffers a loss in respect of the
security as a result of the inclusion in the prospectus of a statement of a material fact which
is untrue or misleading, or the omission from it of the statement of material fact, shall,
subject to section 31, be entitled to damages for loss suffered
(a) in the case of securities offered for subscription, from the body corporate
issuing the securities and from each person who was a director of it when the
prospectus was circulated;
(b) in the case of securities offered otherwise than for subscription, from the
person making the offer and, where that person is a body corporate, from each
person who was a director of it when the prospectus was circulated;
(c) from each person who is stated in the prospectus as accepting responsibility
for the prospectus, or any part of it, but, in that case, only in respect of a
statement made in or omitted from that part; and
(d) from each person who has authorised the contents of, or any part of, the
prospectus.
This section does not extend liability to a person who has given advice in a professional
capacity and does not bar any responsible person from other liability outside of this
section. Under section 35, criminal liability may also be imposed where such an offence is
committed.
A person may avoid liability if he or she satisfies the court that the prospectus was
circulated without his or her consent; that having made reasonable enquiries from the
circulation of the prospectus until the securities were acquired, he or she reasonably
believed that the statement was true and not misleading or that the matter omitted was
properly omitted; on becoming aware of the error sometime after the circulation of the
prospectus but before the securities were acquired, he or she took reasonable steps to
secure that a correction was brought to the notice of persons likely to acquire the
securities; where the statement was given by an expert, that he or she (officer of the
company) believed that the person purporting to make the statement was competent to do
so and had consented to its inclusion in the prospectus or that the person suffering the loss
acquired or agreed to acquire the securities knowing that the statement was untrue or
misleading or that the matter in question was omitted.519
As it relates to the receipt of compensation, there is no limitation that such a person
should be a member or former member of the company or hold any right to subscribe
shares from the company. Such a sum is to be treated as a sum owed to them by the
company other than in their capacity as a member.520
21.2 Approach 2: Primary model
The approaches in other territories, termed the ‘primary model’ (other than those
listed below), are Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, and Saint Vincent and the Grenadines.
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21.2.1 Definition and Application of the Provision
This provision defines the 3 key terms of “issue”, “notice” and “prospectus”. It should be
noted that a wide definition was applied to prospectuses thus regulating any instruments
which would usually be left unregulated with a narrower definition. Further, the statute is
clear that the below discussed provisions relate to any shares or debentures offered to the
public whether offered at the time when the company is in existence or at the time that the
company is being promoted.521 Such an approach covers ‘outright’ public companies where
the notice of the company’s intention to offer shares to the public may be available prior to
incorporation.
21.2.2 Prohibition re: public issue
This provision prevents the offering of shares or debentures unless a prospectus has
been registered with the Registrar and a copy of the prospectus is issued with the form.
Where such a copy is not issued, the document must state where a copy of the prospectus
may be obtained.522
21.2.3 Contents of prospectus
There are 6 key requirements as they relate to the contents of a prospectus.523 First, it
shall be dated and that date is a rebuttable presumption of the date of the issue of the
prospectus. Second, one copy of the prospectus shall be lodged with the Registrar and the
prospectus should state that it has been so lodged, though the Registrar takes no
responsibility as to the validity and veracity of its contents. Third, the prospectus shall
contain a statement that no shares or debentures are to be allotted on the basis of the
prospectus later than 3 months after the date of issue of the prospectus. Fourth, where the
prospectus contains an expert statement or a copy or extract of a report, memorandum or
valuation, it shall state the date of such report and whether it was prepared for
incorporation into the prospectus. Fifth, it shall disclose any commission payable to a
person who has agreed to purchase shares or procured another person’s purchase of
shares in the company. Sixth, it shall contain such matters as are prescribed.
21.2.4 Professional names
A prospectus shall not contain any professional names (including that of a trustee for
holders of debentures or an auditor, a banker, an attorney-at-law or stockbroker of the
company or proposed company) unless before the issue of the prospectus, such a person
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had agreed to in writing to act in that capacity and has given consent to their inclusion; and
a copy of that consent has been lodged with the Registrar.524
21.2.5 No waivers
A condition is void if it purports to waive compliance with any requirements of this
Division or purports to affect the applicant with notice of any contract, document or matter
not specifically referred to in the prospectus.525
21.2.6 Certain notice required
In short, this section prohibits a person from issuing a notice that offers shares or
debentures of a company or calls attention to an offer, an intended offer, an invitation or
intended invitation or prospectus relating to shares or debentures of the company. There
are a number of exceptions to this section, including a registered prospectus or a notice
that calls attention to a registered prospectus. This section is applicable to any notice
issued in the State by newspaper or by radio, or television broadcasting or by
cinematograph or any other means.526
21.2.7 Responsibility re: certificate
Where a person issues notice in contravention of the section above (discussed under
21.2.6) and prior to this obtains a certificate signed by 2 directors of the company or
proposed company, and this certificate specifies their name as directors or proposed
directors, each person who signed the certificate is deemed to have notice and a person
who obtained the certificate is not deemed to have done so. A person who obtained the
certificate shall deliver the certificate to the Registrar on being required to do so by the
Registrar.527
21.2.8 Evidence
A certificate that purports to be a certificate under 21.2.6 or 21.2.7 above is prima facie
proof that at the time the certificate was given, the persons named as such in the certificate
were directors or proposed directors, the signatures in the certificate are their signatures
and that the publication of the notice was authorised by those persons.528
524
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21.2.9 Registration of prospectus
No person shall issue a prospectus unless a copy has first been registered by the
Registrar, and the prospectus states on its face the fact and date of registration. The
Registrar may not register a copy unless a copy is signed by very director, proposed
director or agent thereof, it appears to comply with the requirements of the Act including
the filing of any consents and material contract and the Registrar is of the opinion that the
prospectus does not contain any statement or matter that is misleading in form or
contents.529
21.2.10 Prospectus presumed
In brief, where the company allots or agrees to allot to any person shares or
debentures, any document, which offers for sale shares and debentures to the public, is
deemed to be a prospectus issued by the company and all enactment and rules of law as the
contents of prospectuses or otherwise relating to the prospectuses, apply and have effect
accordingly as if they had been offered to the public, and as if the persons accepting the
offer in them but without affecting the liability of the person by whom the offer is made in
respect of statements or non-disclosures.530
21.2.11 Expert’s consent
Expert statements may only be included in a prospectus that invites subscription for, or
the purchase of shares or debentures where the expert has given before the delivery of a
copy of the prospectus for registration, his consent to the inclusion of the statement in the
form and context in which it has been included and this consent has not been withdrawn.
The mere giving of consent under this Division (discussed under 21.2.4) is not sufficient –
here, the form and context must almost be considered.531
21.2.12 Liability on prospectus
Any of the following persons may be liable under the Act for any loss or damage
sustained by any person who suffered such loss on the faith of the prospectus where it
contains any untrue statement, or by reason of the wilful non-disclosure in the prospectus
of any material which the designated person had knowledge of and that they knew to be
material. These persons are a person who is a director of the company at the time of issue
of the prospectus, a person who authorised or caused himself to be named, and is named, in
the prospectus as a director or as having agreed to become a director, either immediately
or after an interval of time; an incorporator of the company; or a person who authorised or
caused the issue of the prospectus. A person who was liable to give and has given consent
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may also be liable but a mere inclusion of such a name is not be presumed as authorisation
by that person of the issue of the prospectus.
Such a person named above is not liable where having consented to be a director of the
company, they withdrew their consent before the issue of the prospectus and the
prospectus was issued without their authority or consent; the prospectus was issued
without their knowledge or consent but on becoming aware of its issue gave reasonable
public notice; who after the issue of the prospectus and before the allotment or sale became
aware of an untrue statement, withdrew their consent and gave public notice to that effect;
for every untrue statement not purporting to be made on the authority of an expert or
public official document or statement, he had reasonable grounds to believe and did believe
that the statement was true; in the cases of an expert statement, that person (authorised
company officer) believed and did believe up to the time of the issue of the prospectus that
the expert was competent to make the statement, had given his consent as required (under
21.2.12 above), had not withdrawn his consent before the delivery of a copy of the
prospectus for registration and to that person’s knowledge had not withdrawn that consent
before allotment or sale under the prospectus; or where it was a correct and fair
representation of the statement or copy of, or extract from the document. Other exceptions
are listed. Quite importantly, it permits a person(s) who have not been sued to indemnify
any such persons on whom liability rests.532
21.2.13 Subscription lists
No allotment shall be made in pursuance of a prospectus or applications made in
pursuance thereof until the beginning of the fifth day after which the prospectus is issued.
Such an application is not revocable until after the expiration of the fifth day from the time
of the opening of the subscription lists, or the giving before the expiration of that fifth day
by a responsible person. In determining the 5 days, all public holidays, Saturdays and
Sundays shall be excluded.533
21.2.14 Minimum subscriptions
This provision requires that the company identify a minimum subscription and
prevents the company from allotting the shares until the minimum subscription has been
subscribed and the company has received the sum payable, including any cheque that has
been paid by the bank on which it is drawn. If this has not been complied with on the
expiration of 40 days after the issue of the prospectus, all monies received shall be repaid
forthwith within 48 days after the issue of the prospectus and the directors are jointly and
severally liable to repay the money with interest at the rate of 6 percent per annum from
the expiration of the forty-eighth day. The provision excludes a director who was not in
default or there was no negligence on his or her part. Further, any condition waiving
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compliance with this section is void and this section is not applicable to an allotment of
shares subsequent to the first allotment of shares offered to the public.534
21.2.15 Escrow of subscription
All application money and other monies paid prior to an allotment by an applicant shall
be held on trust but there is no obligation on the bank or third person with whom the
money has been deposited to inquire into, or to see the proper application of those monies
as long as the bank or person acts in good faith.535
21.2.16 Rescission of contract
The remedy of rescission is available to a shareholder where the prospectus contains a
material statement, promise or forecast that was false, deceptive or misleading; or the
prospectus did contain a statement, report or account required under this act to be
contained in it. The relevant test is that a prospectus contains a material statement,
promise or forecast, in such a manner or context, or in such circumstances, as to be likely to
influence a reasonable man in deciding whether to invest in the shares and this was
omitted or information prescribed by the Act was missing.
Quite importantly, there is no burden of proof on the plaintiff to show that the
statement, promise or forecast in fact influenced him. No action may be brought more than
2 years after the first issue of the prospectus. If a judgment is given under this provision,
the entire allotment of shares or debentures is void and the judgment shall be entered in
favour of all such persons for the payment by the company to them severally of the amount
paid in respect of the shares or debentures that they hold; however, such a person waives
their right to rescind. Such a judgment is not affected by insolvency and is treated as a debt
of the company payable immediately before the repayment of the shares or debentures of
the class in question. Such a right to rescission may be lost where the plaintiff has
knowledge of the true state of affairs or has already received a dividend or payment of
interest or has voted at a meeting of shareholders or debenture holders. This would be
properly regarded, as it is in the law of contract, as affirmation of the contract.536
21.2.17 Time limit on allotment
Any allotment made on the basis of an offer made to the public later than 3 months
after the issue of the prospectus is void.537
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21.2.18 Restriction on allotment
A public company may not issue a prospectus or with reference to its formation allot
shares unless it has been lodged with the Registrar at least 3 days before the allotment.538
21.2.19 Statements in lieu of prospectus
To comply with this Division, a statement in lieu of a prospectus lodged by or on behalf
of a company must be signed by every person, who is named therein as a director or a
proposed director of the company or his agent authorised in writing disclosing any
commission payable and such matters as prescribed. Similarly, with the prospectus, the
Registrar must not accept such a statement, unless it appears that the Registrar complies
with the requirements of this Act.539
21.3 Best practice and Recommendation
To achieve the aforementioned policy, it is hereby recommended that the following
provision be inserted in the Companies Acts in Belize, the British Virgin Islands, the
Cayman Islands, and Saint Christopher and Nevis. If such a provision is covered under
legislation as in Trinidad and Tobago, it is recommended that an express reference to that
effect be included to ensure that the legislation is comprehensive, simple and clear on the
source of the relevant provisions.
Definition
‘In this Division
(a) “issue” includes circulate or distribute;
(b) “notice” includes circular or advertisement;
(c) “prospectus “includes, in relation to any company, any notice, prospectus, or
other document that:
(i) invites applications from the public, or invites offers from the public, to
subscribe for or purchase; or
(ii) offers to the public for subscription or purchase, directly or through other
persons;
any shares or debentures of the company or any units of any such shares or debentures
of the company.’
Application of Division
‘This Division applies whether any shares or debentures of a company are offered to
the public on, or with reference to, the promotion of a company, or at any time after the
company has come into existence.’
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Prohibition re public issue
‘(1) Subject to subsection (2), no person shall issue any form of application for shares
or debentures unless:
(a) a prospectus, as required by this Division, has been registered with the
Registrar, and
(b) a copy of the prospectus is issued with the form of application or the form
specifies a place in <name of jurisdiction> where a copy of the prospectus can
be obtained.
‘(2) Subsection (1) does not apply if the form of application referred to is issued in
connection with shares or debentures that are not offered to the public or intended for
the public.
‘[Insertion of new provision] (3) In addition to subsection (1)(b), where possible, a
copy of this document shall be accessible at the registered office of the company and on
the company’s website.’
Contents of prospectus
‘The following requirements apply to a prospectus:
(a) the prospectus must be dated; and that date, unless there is proof to the
contrary, is to be taken as the date of issue of the prospectus;
(b) one copy of the prospectus must be lodged with the Registrar, and the
prospectus must set out that a copy of the prospectus has been so lodged, and
immediately state thereafter that the Registrar takes no responsibility as to the
validity or veracity of its contents;
(c) the prospectus must contain a statement that no shares and debentures, or
either, are to be allotted on the basis of the prospectus later than 3 months
after the date of issue of the prospectus;
(d) the prospectus must, if it contains any statement by an expert made or
contained in what purports to be a copy of or extract from a report,
memorandum or valuation, of an expert, state the date on which the statement,
report, memorandum or valuation was made, and whether or not it was
prepared by the expert for incorporation in the prospectus;
(e) the prospectus must disclose any commission payable by virtue of <provision
on commission for share purchase>; and
(f) the prospectus must contain such other matters as are prescribed.’
Professional names
‘A prospectus must contain the name of any person acting as a trustee for holders of
debentures or as an auditor, a banker, an attorney-at-law, a stockbroker or share
broker, of the company or proposed company, or for or in relation to the issue or
proposed issue of shares or debentures, unless that person has consented in writing,
before the issue of the prospectus, to act in that capacity in relation to the prospectus
and a copy of the consent, verified as prescribed in subsection (2) of <provision on
proof of documents>, has been lodged with the Registrar.’
No waivers
‘A condition is void that:
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(a) purports to require or bind an applicant for shares or debentures of a company
to waive compliance with any requirement of this Division; or
(b) purports to affect the applicant with notice of any contract, document or matter
not specifically referred to in the prospectus.’
Certain notice required
‘(1) Subject to this section, no person
(a) shall issue any notice that offers, for subscription or purchase, shares or
debentures of a company, or invites subscription for, or purchase of, any such
shares or debentures;
(b) shall issue any notice that calls attention to:
(i) an offer, or intended offer, for subscription or purchase, of shares or
debentures of a company;
(ii) an invitation, or intended invitation, to subscribe for, or purchase, any such
shares or debentures; or
(iii) a prospectus.
‘(2) This section does not apply to
(a) a notice that relates to an offer or invitation not made or issued to the public,
directly or indirectly;
(b) a registered prospectus within the meaning of this Division;
(c) a notice
(i) that calls attention to a registered prospectus;
(ii) that states that allotments of, or contracts with respect to, the shares or
debentures will be made only on the basis of one of the forms of
applications referred to in, and attached to, a copy of the prospectus; and
(iii) that contains no other information except that permitted pursuant to
subsection (3); or
(d) a notice
(i) that accompanies a notice referred to in paragraph (c) or would, but for the
inclusion therein of a statement referred to in subparagraph (iii) or (iv) of
this paragraph, be a notice so referred to;
(ii) that is issued by a person whose ordinary business is or includes advising
clients in connection with their investments and is issued only to clients so
advised in the course of that business;
(iii) that contains a statement the investment to which it or the accompanying
document relates is recommended by that person; and
(iv) that, if the person is an underwriter or sub-underwriter of an issue of
shares or debentures to which the notice or accompanying document
relates, contains a statement that the person making the recommendation
is interested in the success of the issue as an underwriter or subunderwriter, as the case may be.
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‘(3) All or any of the following information is permitted for the purposes of
subparagraph (iii) of paragraph (c) of subsection (2)
(a) the number and description of the shares or debentures of the company to
which the prospectus relates;
(b) the name of the company, the date of its incorporation and the number of the
company's issued shares and the amount paid for its issued shares;
(c) the general nature of the company's main business, or its proposed main
business;
(d) the names, addresses and occupations of the directors of the company;
(e) the names and addresses of the brokers or underwriters, if any, of the issue of
shares or debentures, or both, and, if the prospectus relates to debentures, the
name and address of the trustee for the debenture holders;
(f) the name of any stock or securities exchange of which the brokers or
underwriters to the issue are members;
(g) the particulars of the period during which the offer is effective; and
(h) the particulars of the time and place at which copies of the registered
prospectus and form of application for the shares or debentures to which it
relates can be obtained.
‘(4) This section applies to any notice issued in <name of jurisdiction> by newspapers,
or by radio or television broadcasting, or by cinematograph or any other means.’
Responsibility re certificate
‘(1) Where a person issues a notice in contravention of <provision on certain notice
required> and before doing so obtains a certificate that:
(a) is signed by 2 directors of the company or 2 directors of the proposed company
to which, or to the shares or debentures of which, the notice relates;
(b) specifies the names of those directors and of that company or of those
proposed directors of that proposed company; and
(c) is to the effect that, by the operation of subsection (2) of <provision on certain
notice required>, this section does not apply to the notice;
each person who signed the certificate is deemed to have issued the notice, and the
person who obtained the certificate is deemed not to have done so.’
Evidence
‘In proceedings for a contravention of <provision on certain notice required or
responsibility re: certificate>, a certificate that purports to be a certificate under
<provision on responsibility re: certificate>is prima facie proof:
(a) that, at the time the certificate was given, the persons named as such in the
certificate were directors of the company so named, or proposed directors of
the proposed company so named, as the case may be;
(b) that the signatures in the certificate purporting to be the signatures of those
persons are their signatures; and
(c) that publication of the notice to which the certificate relates was authorised by
those persons.’
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Registration of Prospectus
‘(1) No person shall issue a prospectus unless a copy thereof has first been registered
by the Registrar and the prospectus states on its face the fact of the registration and the
date on which it was effected.
‘(2) The Registrar may not register a copy of a prospectus unless:
(a) a copy of the prospectus is lodged with the Registrar on or before the date of its
issue, and it is signed by every director and by every person who is named in
the prospectus as a proposed director of the company, or by his agent
authorised in writing;
(b) the prospectus appears to comply with the requirements of this Act;
(c) there are also lodged with the Registrar copies of any consents required by
<provision on expert’s consent> to the issue of the prospectus and of all
material contracts referred to in the prospectus, or, in the case of any such
contracts that is not reduced to writing, a memorandum giving full particulars
of the contract; and
(d) the Registrar is of the opinion that the prospectus does not contain any
statement or matter that is misleading in the form or context in which it is
included.
‘(3) If the Registrar refuses to register a prospectus, he or she must give notice of that
fact to the person who lodged the prospectus, and give in the notice the reasons for his
or her refusal; and if the Registrar registers a prospectus he or she must give notice of
that fact to the person who lodged the prospectus, and give in the notice the date on
which the registration was effected.
‘(4) A person who lodged a prospectus with the Registrar may, within 30 days after that
person is notified of a refusal to register pursuant to subsection (3), require in writing
that the Registrar refer the matter to the court; and the Registrar must then refer the
matter to the court for its determination.
‘(5) Where a refusal to register is referred to the court under subsection (4), the court,
after hearing the person who lodged the prospectus, and, if the court so wishes, the
Registrar, may order the Registrar to register the prospectus, or it may uphold his or
her decision to refuse registration.
‘(6) On a hearing under subsection (5), a party may be heard in person or by an
attorney-at-law.’
Prospectus presumed
‘(1) When a company allots or agrees to allot to any person shares or debentures of the
company with a view to all or any of those shares or debentures being offered for sale
to the public, the document by which the offer for sale to the public is made is for all
purposes deemed to be a prospectus issued by the company; and all enactments and
rules of law as to the contents of prospectuses or otherwise relating to prospectuses,
apply and have effect accordingly as if the shares or debentures had been offered to the
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public, and as if the persons accepting the offer in respect of the shares or debentures
were subscribers for them, but without affecting the liability, if any, of the person by
whom the offer is made, in respect of statements or non- disclosures in the document
or otherwise.
‘(2) For the purposes of this Act, and unless the contrary is shown, it is proof that an
allotment of, or an agreement to allot, shares or debentures of a company was made
with a view to the shares or debentures being offered for sale to the public, if:
(a) the offer for sale of the shares or debentures, or of any of them, to the public was
made within 6 months after the allotment or agreement to allot; or
(b) at the date when the offer was made the whole consideration to be received by the
company in respect of the shares or debentures had not been so received.
‘(3) The requirements of this Division as to the prospectuses are to have effect as
though the persons making an offer to which this section relates were persons named
in a prospectus as directors of a company.
‘(4) In addition to complying with the other requirements of this Division, the
document making the offer must set out:
(a) the net amount of the consideration received, or to be received, by the company
in respect of the shares or debentures to which the offer relates; and
(b) the place and time at which the contract under which the shares or debentures
have been, or are to be, allotted can be inspected,
‘(5) Where an offer to which this section relates is made by a company or firm, it is
sufficient if the document making the offer is signed on behalf of the company or firm
by 2 directors of the company, or not less than half the members of the firm, as the case
may be; and a director or member may sign by his agent authorised in writing to do so.’
Expert’s consent
‘(1) A prospectus that invites subscription for, or the purchase of shares or debentures
of a company, and that includes a statement purporting to be made by an expert shall
not be issued unless:
(a) that expert has given, and has not before delivery of a copy of the prospectus
for registration withdrawn, his written consent to the inclusion of the
statement in the form and context in which it is included in the prospectus; and
(b) there appears in the prospectus a statement that the expert has given and has
not withdrawn his consent.
‘(2) A person is not to be deemed to have authorised or caused the issue of a prospectus
by reason only of his having given the consent required by this Division to the inclusion
in the prospectus of a statement purporting to be made by him as an expert.’
Liability on prospectus
‘(1) Subject to this section, each of the following designated persons is, for any loss or
damage sustained by other persons who, on the faith of a prospectus, subscribe for, or
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purchase, any shares or debentures, liable for any loss or damage sustained by those
other persons by reason of any untrue statement in the prospectus, or by reason of the
wilful non-disclosure in the prospectus of any matter of which the designated person
had knowledge and that they knew to be material, namely:
(a) a person who is a director of the company at the time of the issue of the
prospectus;
(b) a person who authorised or caused himself to be named, and is named, in the
prospectus as a director or as having agreed to become a director, either
immediately or after an interval of time;
(c) an incorporator of the company; or
(d) a person who authorised or caused the issue of the prospectus.
‘(2) Notwithstanding subsection (1), where the consent of an expert is required to the
issue of a prospectus and that expert has given that consent, that expert is not, by
reason only of the consent, liable as a person who has authorised or caused the issue of
the prospectus, except in respect of an untrue statement purporting to be made by
them as an expert; and the inclusion in the prospectus of a name of a person as a
trustee for debenture holders, auditor, banker, attorney-at-law, transfer agent or
stockbroker or sharebroker may not, for that reason alone, be taken as an authorisation
by that person of the issue of the prospectus.
‘(3) No person is liable under subsection (1):
(a) who, having consented to become a director of the company, withdrew their
consent before the issue of the prospectus and the prospectus was issued
without their authority or consent;
(b) who, when the prospectus was issued without their knowledge or consent,
gave reasonable public notice of that fact forthwith after they became aware of
its issue;
(c) who, after the issue of the prospectus and before allotment or sale under it,
became aware of an untrue statement in it and withdrew their consent, and
gave reasonable public notice of the withdrawal of their consent and the
reasons for it; or
(d) who, as regards every untrue statement not purporting to be made on the
authority of an expert or of a public official document or statement, had
reasonable ground to believe and did, up to the time of the allotment or sale of
the shares or debentures, believe that the statement was true.
‘(4) No person is liable under subsection (1):
(a) if, as regards every untrue statement purporting to be a statement made by an
expert or to be based on a statement made by an expert, it fairly represented
the statement, or was a correct and fair copy of, or extract from, the report or
valuation and that person had reasonable ground to believe and did, up to the
time of the issue of the prospectus, believe that the expert making the
statement was competent to make it, and had given their consent as required
under <provision on expert’s consent> to the issue of the prospectus and had
not withdrawn that consent before delivery of a copy of the prospectus for
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registration, nor had the expert, to that person's knowledge, withdrawn that
consent before allotment or sale under the prospectus; or
(b) if, as regards every untrue statement purporting to be a statement made by an
official person or contained in what purports to be a copy of, or extract from, a
public official document, it was a correct and fair representation of the
statement or copy of, or extract from the document.
‘(5) Subsections (3) and (4) do not apply in the case of a person liable, by reason of that
person’s having given a consent required of them by <provision on expert’s consent>,
as a person who has authorised or caused the issue of the prospectus in respect of an
untrue statement purporting to have been made by them as an expert.
‘(6) A person who, apart from this subsection, would be liable under subsection (1), by
reason of their having given a consent required of them by <provision on expert’s
consent> as a person who has authorised or caused the issue of a prospectus in respect
of an untrue statement purporting to be made by them as an expert is not liable:
(a) if, having given their consent under that section to the issue of the prospectus,
they withdrew their consent in writing before a copy of the prospectus was
lodged with the Registrar;
(b) if, after a copy of the prospectus was lodged with the Registrar and before
allotment or sale under the prospectus, they, on becoming aware of the untrue
statement, withdrew their consent in writing and gave reasonable public notice
of the withdrawal and of the reasons for withdrawal; or
(c) if, they were competent to make the statement and had reasonable ground to
believe, and did, up to the time of the allotment or sale of the shares or
debentures, believe that the statement was true.
‘(7) When:
(a) a prospectus contains the name of a person as a director of the company, or as
having agreed to become a director, and he or she has not consented to become
a director, or has withdrawn their consent before the issue of the prospectus
and has not authorised or consented to its issue, or
(b) the consent of a person is required under <provision on expert’s consent>to
the issue of a prospectus and that person either has not given their consent or
has withdrawn it before the issue of the prospectus;
any person who authorised or caused the issue of the prospectus and the directors of
the company, other than those directors without whose knowledge or consent the
prospectus was issued, are liable to indemnify the person so named, or whose consent
was so required, against all damages, costs and expenses to which they might be liable
by reason of their name having been inserted in the prospectus, or of the inclusion
therein of a statement purporting to be made by them as an expert, or in defending
themselves against any action or legal proceedings brought against them in respect
thereof.’
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Subscription lists
‘(1) No allotment may be made of any shares or debentures of a company in pursuance
of a prospectus, and no proceedings may be taken on applications made in pursuance of
a prospectus, until the beginning of the fifth day after that on which the prospectus is
first issued, or any such later time as is specified in the prospectus; and the beginning of
that fifth day or specified later time is referred to in this section as the "time of the
opening of the subscription lists".
‘(2) An application for shares or debentures of a company made in pursuance of a
prospectus is not revocable until after the expiration of the fifth day from the time of
the opening of the subscription lists, or the giving before the expiration of that fifth day,
by some person responsible under this Act for the prospectus, of a public notice having
the effect of excluding or limiting the responsibility of the person giving it.
‘(3) Although an allotment made in contravention of this section is void, it does not
affect any allotment of the same shares or debentures later made to the same applicant.
‘(4) In reckoning for the purposes of this section the fifth day from another day, any
intervening day that is a Saturday, Sunday or public holiday must be disregarded; and if
the fifth day as so reckoned falls on a Saturday, Sunday, or public holiday, the first day
thereafter that is not a Saturday, Sunday or public holiday is deemed to be the fifth day
for those purposes.’
Minimum subscription
‘(1) Unless all the shares or debentures offered for subscription by a prospectus issued
to the public are underwritten, the prospectus must state the minimum amount of
money required to be raised by the company by issuing the shares or debentures, in
this Division, referred to as the "minimum subscription".
‘(2) No allotment may be made of any shares or debentures of a company that are
offered to the public unless:
(a) the minimum subscription has been subscribed, and
(b) the sum payable on application for the shares or debentures has been received
by the company;
and, if a cheque for the sum payable has been received by the company, the sum is
deemed not to have been received by the company until the cheque is paid by the bank
on which it is drawn.
‘(3) If the conditions referred to in subsection (2) have not been complied with on the
expiration of 40 days after the first issue of the prospectus, all monies received from
the applicants for any shares or debentures must be forthwith repaid to them without
interest, and, if any such monies are not so repaid within 48 days after the issue of the
prospectus, the directors of the company are, subject to subsection (4), jointly and
severally liable to repay that money with interest at the rate of 6% per annum from the
expiration of the forty-eighth day.
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‘(4) A director is not liable to repay monies under subsection (3) if the default in any
repayment of moneys was not due to any default or negligence on his part.
‘(5) A condition is void that purports to require or bind any applicant for shares or
debentures to waive compliance with a requirement of this section.
‘(6) This section does not apply to an allotment of shares subsequent to the first
allotment of shares offered to the public for subscription.’
Escrow on subscription
‘All application money and other monies paid prior to an allotment by an applicant on
account of shares or debentures offered to the public must, until the allotment of the
shares or debentures, beheld by the company, or, in the case of an intended company,
by the persons named in the prospectus as proposed directors and by the
incorporators, upon trust for the applicant; but there is no obligation or duty on any
bank or third person with whom any such monies have been deposited to inquire into,
or see to the proper application of those monies so long as the bank or person acts in
good faith.’
Remedial Actions
‘(1) A shareholder or a debenture holder may bring, against a company that has allotted
shares or debentures under a prospectus, an action for the rescission of all allotments
and the repayment to the shareholders or debenture holders of the whole or part of the
issue price that has been paid in respect of the shares or debentures, if:
(a) the prospectus contained a material statement, promise or forecast that was
false, deceptive or misleading; or
(b) the prospectus did not contain a statement, report or account required under
this Act to be contained in it.
‘(2) In this section:
(a) “debenture holder" means a holder of any of the debentures allotted under
the prospectus, whether the original allottee or a person deriving title under
them;
(b) “shareholder” means a holder of any of the shares allotted under the
prospectus, whether the original allottee or a person deriving title under them.
‘(3) For the purposes of this section, a prospectus contains a material statement,
promise or forecast if the statement, promise or forecast was made in such a manner or
context, or in such circumstances, as to be likely to influence a reasonable person in
deciding whether to invest in the shares or debentures offered for subscription; and a
statement, report or account is omitted from a prospectus if it is omitted entirely, or if
it does not contain all the information required by this Act to be given in the statement,
report or account.
‘(4) In an action brought under this section, the plaintiff need not prove that they, or the
person to whom the shares or debentures they hold were allotted, were in fact
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influenced by the statement, promise or forecast that they allege to be false, deceptive
or misleading, or by the omission of any report, statement, or account required to be
contained in the prospectus.
‘(5) No action may be brought under this section more than 2 years after the first issue
of the prospectus under which shares or debentures were allotted to the plaintiff or the
person under whom the plaintiff derives title.
‘(6) If judgment is given in favour of a plaintiff under this section, the allotment of all
shares or debentures under the same prospectus, whether allotted to the plaintiff, or
the person under whom they derive title, or to other persons, is void; and judgment
must be entered in favour of all such persons for the payment by the company to them
severally of the amount paid in respect of the shares or debentures that they
respectively hold; but if any shareholder or debenture holder at the date judgment is so
entered signifies to the company in writing, whether before or after the entry of
judgment, that the shareholder or debenture holder waives their right to rescind the
allotment of shares or debentures that they hold, they are deemed not to be included
among the persons in whose favour judgment is entered.
‘(7) The operation of this section is not affected by the company's being liquidated or
ceasing to pay its debts as they fall due; and in the liquidation of the company a
repayment due under subsection (6) must be treated as a debt of the company payable
immediately before the repayment of the shares or debentures of the class in question,
that is to say:
(a) in the case of a repayment in respect of shares, before repayment of the capital
paid up on shares of the same class, and before any accumulated or unpaid
dividends, or any premiums in respect of those shares, but after the payment of
all debts of the company and the satisfaction of all claims in respect of prior
ranking classes of shares; and
(b) in the case of a repayment in respect of debentures, before the repayment of
the principal of the debentures of the same class, and before any unpaid
interest or any premiums in respect of those debentures, but after the payment
of all debts or liabilities of the company that this Act requires to be paid before
those debentures, and after the satisfaction of all rights in respect of prior
ranking classes of debentures.
‘(8) Subject to subsection (9), it is a defence to an action under this section for the
company to prove that:
(a) the plaintiff was the allottee of the shares or debentures in right of which the
action was brought and that at the time they were allotted to them, the plaintiff
knew that the statement, promise or forecast of which the plaintiff complained
was false, deceptive or misleading, or that the plaintiff knew of the omission
from the prospectus of the matter of which they complained; or
(b) the plaintiff has received a dividend or payment of interest, or has voted at a
meeting of shareholders or debenture holders since the plaintiff discovered
that the statement, promise or forecast of which they complained was false,
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deceptive or misleading, or since the plaintiff discovered the omission from the
prospectus of the matter of which they complained.
‘(9) An action may not be dismissed if there are several plaintiffs, when the company
proves that it has a defence under subsection (8) against each of them; and in any case
in which the company proves that it has a defence against the plaintiff or all the
plaintiffs, the court may, instead of dismissing the action, substitute some other
shareholder or debenture holder of the same class as the plaintiff.
‘(10) If a company would have a defence under subsection (8) but for the fact that the
allottee of the shares or debentures in right of which the action is brought has
transferred or renounced them, the company may bring an action against the allottee
for an indemnity against any sum that the court orders it to pay to the plaintiff in the
action.
‘(11) Subsections (8) and (10) apply also in the case of shares and debentures of the
same class as those in right of which a plaintiff obtains and enters judgment against the
company under subsection (6)
(a) with the substitution in subsection (8) of references to the shareholder or
debenture holder for references to the plaintiff, and
(b) with the substitution in subsections (8) and (10) of references to a right for the
company to have the judgment set aside in respect of the shares or debentures
for references to a defence to the action.
‘(12) This section applies to shares and debentures allotted pursuant to an
underwriting contract as if they had been allotted under the prospectus.
‘(13) This section applies to shares or debentures issued under a prospectus that offers
them for subscription in consideration of the transfer or surrender of other shares or
debentures, whether with or without the payment of cash by or to the company, as
though the issue price of the shares or debentures offered for subscription was the fair
value, as ascertained by the court, of the shares or debentures to be transferred or
surrendered, plus the amount of cash, if any, to be paid by the company.
‘(14) The rights conferred on shareholders and debenture holders by this section are in
substitution for all rights to rescission and restitution in equity and all rights to sue the
company at common law for deceit or for false statements made negligently; and those
common law and equitable rights are hereby abolished in connection with
prospectuses, but without prejudice to claims for damages or compensation against
persons other than the company.’
Time limit on allotment
‘No allotment may be made, on the basis of a prospectus, of any shares or debentures of
a company that are offered to the public later than 3 months after the issue of the
prospectus.’
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Restriction on allotment
‘A public company that does not issue a prospectus on, or with reference to, its
formation may not allot any of its shares or debentures unless at least 3 days before the
first allotment of either shares or debentures there has been lodged with the Registrar
for registration a statement in lieu of prospectus that complies with the requirements
of this Division.’
Statements in lieu of prospectus
‘(1) To comply with the requirements of this Division, a statement in lieu of prospectus
lodged by or on behalf of a company:
(a) must be signed by every person who is named therein as a director or a
proposed director of the company, or by his agent authorised in writing;
(b) must disclose any commission payable by virtue of <provision on commission
for share purchase>; and
(c) must contain such matters as are prescribed.
‘(2) The Registrar may not accept for registration any statement in lieu of prospectus
unless it appears to the Registrar to comply with the requirements of this Act.
‘(3) Subsections (3) to (6) of <provision on registration of prospectus> apply in relation
to the registration of, or refusal to register, a statement in lieu of prospectus as they
apply in relation to the registration of or refusal to register a prospectus.’
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Chapter 22

Insider Trading
_____________________________________________________
Given the undesirability of persons trading on information that is not accessible to the
general public, this section explores the regulation of insider trading in the Commonwealth
Caribbean.
Note that access to other legislation was limited and thus this Report assesses (for the
most part) the inclusion of such provisions in the Companies Acts of the relevant
jurisdictions. Further, it is suggested that given the desirability for a simple regime which is
user-friendly, as far as possible, all key provisions should be included or referenced in the
Companies Acts. For example, reference to the Bankruptcy Act in the Companies Act on the
liquidation of insolvent companies is one such example.
Insider trading occurs where a person uses their access to confidential information as
an advantage in the trading of securities. Prior to the introduction of this legislation, insider
trading was regulated under common law; though the common law’s deficiencies were
increasingly evident. These included no obligation to disclose a secret profit made in such
circumstances, for example, the directors purchased shares on the basis of such
information and then sold them at a profit. Further, apart from where the person was a
director, no duties would be owed to the company, for example, to act in the best interests
of the shareholders when the company was solvent.
As it relates to regional legislation, a similar approach to insider trading is reflected in
the provisions in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago. Within the
Companies Act, no provision has been made in the following territories: Belize, the British
Virgin Islands, the Cayman Islands, Jamaica, or Saint Christopher and Nevis; and thus the
best practice recommended below should be inserted to strengthen those provisions.
22.1 “Insider” defined
In an attempt to catch as many individuals/companies who are likely to trade on
internal information, the statute adopts a broad approach that includes directors and
officers of the company, other companies, major or controlling shareholders (holding more
than 10% of the shares), associates or affiliates of any of the above and persons, whether or
not employed by the company, who receive specific confidential information from a
persons described above or included in this category, who have the knowledge that the
persons giving the information are persons described in this section.540

540

Antigua and Barbuda, section 322; Barbados, section 308; Dominica, section 322; Grenada,
section 322; Montserrat, section 322; Saint Lucia, section 322; Saint Vincent and the Grenadines,
section 322; Trinidad and Tobago, section 303. In the Guyanese provision, sections 305 – 306, the
following terms are defined: “business combination”, “share”, “call”, “distributing company”,
“insider”, “put”.
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22.1.1 Best practice and recommendation
‘In this Division, "insider" means, in respect of a company:
(a) a director or officer of the company;
(b) a company that purchases or otherwise acquires shares issued by it or any of
its affiliates;
(c) a person who beneficially owns more than 10 percent of the shares of the
company, or who exercises control or direction over more than 10 percent of
the votes attached to shares of the company;
(d) an associate or affiliate of a person mentioned in paragraphs (a) to (c); and
(e) a person, whether or not he is employed by the company, who
(i) receives specific confidential information from a person described in this
section, including a person described in this paragraph; and
(ii) has knowledge that the person giving the information is a person described
in this section, including a person described in this paragraph.’
22.2 Presumed definition
The statute defines, based on business relationships, certain arrangements where the
party would be presumed to be an insider.541
22.2.1 Best practice and recommendation
‘(1) For the purpose of this Division:
(a) a director or officer of a body corporate that is an insider of a company is an
insider of the company; and
(b) a director or officer of a body corporate that is a subsidiary is an insider of its
holding company.
‘(2) For the purposes of this Division:
(a) if a body corporate becomes an insider of a company, or enters into a business
combination with a company, a director or officer of the body corporate is
presumed to have been an insider of the company for the previous 6 months or
for shorter period as he was a director or an officer of the body corporate; and
(b) if a company becomes an insider of a body corporate, or enters into a business
combination with a body corporate, a director or officer of the body corporate
is presumed to have been an insider of the company for the previous 6 months,
or for such shorter period as he was a director or officer of the body corporate.
‘(3) In subsection (2), "business combination" means an acquisition of all or
substantially all the property of one body corporate by another, or an amalgamation of
2 or more bodies corporate.’

541

Antigua and Barbuda, section 323; Barbados, section 309; Dominica, section 323; Grenada,
section 323; Montserrat, section 323; Saint Lucia, section 323; Saint Vincent and the Grenadines,
section 323; Trinidad and Tobago, section 304.
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22.3 Liability of insider
Where a person makes use of confidential information for their own benefit or
advantage that, if generally known, might materially affect the value of the shares, the
insider is liable to compensate any person for any direct loss incurred by that person as a
result of the transaction, unless the information was known or in the exercise of reasonable
diligence should have been known to that person at the time of the transaction and is
accountable to the company for any direct benefit or advantage received or receivable as an
insider.542
22.3.1 Best practice and recommendation
‘An insider who, in connection with a transaction in a share of the company or any of its
affiliates, makes use of any specific confidential information for his own benefit or
advantage that, if generally known, might reasonably be expected to affect materially
the value of the share:
(a) is liable to compensate any person for any direct loss incurred by that person
as a result of the transaction, unless the information was known or in the
exercise of reasonable diligence should have been known, to that person at the
time of the transaction; and
(b) is accountable to the company for any direct benefit or advantage received or
receivable by the insider as a result of the transaction.’
22.4 Time limit on action
Any actions must be commenced within two years of the facts that give rise to the cause
of action.543
22.4.1 Best practice and recommendation
‘An action to enforce a right created by section 310 may not be commenced except
within 2 years after the discovery of the facts that gave rise to the cause of action.’

542

Antigua and Barbuda, section 324; Barbados, section 310; Dominica, section 324; Grenada,
section 324; Guyana, section 309(1); Montserrat, section 324; Saint Lucia, section 324; Saint Vincent
and the Grenadines, section 324; Trinidad and Tobago, section 305.
543
Antigua and Barbuda, section 325; Barbados, section 307; Dominica, section 325; Grenada,
section 321; Guyana, section 309(2); Montserrat, section 325; Saint Lucia, section 325 and Saint
Vincent and the Grenadines, section 325; Trinidad and Tobago, section 306.
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Section III
Winding Up
Overview of Section III
Within Section III is detailed comparative legislative analysis of the approach to the issues
raised within 14 territories of the Commonwealth Caribbean: Antigua and Barbuda,
Barbados, Belize, the British Virgin Islands, the Cayman Islands, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Lucia, Saint Christopher and Nevis, Saint Vincent and the
Grenadines, and Trinidad and Tobago.
The issues discussed range from a very brief consideration of the regulation of liquidation
where the company is insolvent to a general discussion of liquidation under the relevant Acts.
As is necessary, at the end of each issue, there is a recommended provision with specific details
of which jurisdiction’s provisions are in need of reform.
All of the recommendations herein listed are summarised in Chapter 27, where they are
cross-referenced back to the relevant chapter in Section III.
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Chapter 23

Insolvency and Liquidation
____________________________________________________________________________________________________
This section, whilst noting that insolvency is outside the remit of this Report, notes the
relevance for the purposes of simplicity and clarity for a clear statement, where such
statute exists, that the Insolvency/Bankruptcy legislation is applicable to insolvent
companies who are in the process of liquidation.
Though insolvency is a highly technical subject matter, this section is quite brief, as the
work on insolvency reform does not fall under the remit of this Report. Nonetheless, this
Chapter identifies the jurisdictions where reference (and distinction) is made to the
liquidation of insolvent companies within the Companies Act. It should be noted that with
the introduction or continuation of insolvency legislation across the region such matters
should be adequately addressed there. In line with the policies which form the base of any
reform work as identified in Chapter 1, particularly simplicity and clarity, the approach in
Barbados where express reference is made to the relevant legislation governing insolvency
is highly desirable.
In Barbados, the key provisions are sections 357 – 360. For our present purposes, the
most significant provisions are section 357 (which permits a receiving order to be made
against the company under the Bankruptcy Act) and section359 (which states that where a
company is adjudged bankrupt under the Bankruptcy Act, the court may at any time
thereafter make such order in respect of the dissolution of the company as it thinks fit).A
similar recognition of the applicability of insolvency provisions where the company is
unable to pay its debts as they fall due can be found in section 211 in the British Virgin
Islands. Outside of this some of the Acts refer to alternative provisions in cases of
insolvency.544
There is no comparable provision in Antigua and Barbuda, Belize, the Cayman Islands,
Dominica, Grenada, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint
Vincent and the Grenadines, or Trinidad and Tobago.

544

For example, Jamaica, section 285.
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Chapter 24

Liquidation
_____________________________________________________
This section briefly identifies the provisions relative to winding up under the Act. They are
divided into 3 main approaches: one approach may be found in Antigua and Barbuda,
Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Lucia, Saint Vincent and the
Grenadines, Trinidad and Tobago; a contrasting approach may be found in Barbados; and a
third approach may be found in Saint Christopher and Nevis and the British Virgin Islands.
The provisions on winding up/liquidation in cases other than insolvency are quite
extensive under the regional statutes. In addition to the framework laid down in the
companies’ legislation, some jurisdictions have supplemented these with winding up rules.
Reference may be drawn to Trinidad and Tobago winding up rules found in the Second
Schedule of the Act. Given the extensive nature of this discourse, an entire report could be
easily provided on this extensive subject matter. Thus, this chapter has chosen to simply
outline the approaches to winding up across the Commonwealth Caribbean. It may be said
that there are 3 models of the treatment of winding up.
24.1 Approach 1: Antigua and Barbuda, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago
There are 4 main tenets of approach one found under regional statutes listed above.
First, there are provisions applicable to all winding ups.545 Second, there are specific
detailed provisions on winding up by the court.546 Third, a company may also be wound up
voluntarily – the details of which are also provided under the Act.547 It should be noted that
a company can be wound up voluntarily along with a member’s voluntary winding up548 or
545

Antigua and Barbuda, section 456 – 486; Dominica, section 456 – 486; Grenada, section 456 –
486; Guyana, sections 433 – 462; Jamaica, sections 309 – 340; Montserrat, section 456 – 486; Saint
Lucia, section 456 – 486; Saint Vincent and the Grenadines, section 456 – 486; Trinidad and Tobago,
sections 434 – 464.
546
Antigua and Barbuda, sections 377 – 426; Dominica, sections 377 – 426; Grenada, sections 377 –
426; Guyana, sections 354 – 403; Jamaica, sections 220 – 271; Montserrat, sections 377 – 426; Saint
Lucia, sections 377 – 426; Saint Vincent and the Grenadines, sections 377 – 426; Trinidad and
Tobago, sections 355 – 404.
547
Antigua and Barbuda, sections 427 – 432, 448 – 455; Dominica, sections 427 – 432, 448 – 455;
Grenada, sections 427 – 432, 448 – 455; Guyana – sections 404 – 409, 425 – 432; Jamaica, sections
272 – 277, 295 – 303; Montserrat, sections 427 – 432, 448 – 455; Saint Lucia, sections 427 – 432, 448
– 455; Saint Vincent and the Grenadines sections 427 – 432, 448 – 455; Trinidad and Tobago,
sections 405 – 410, 425A – 433.
548
Antigua and Barbuda, sections 433 – 439; Dominica, sections 433 – 439; Grenada, sections 433 –
439; Guyana, sections 410 – 416; Jamaica, sections 278 – 285; Montserrat, sections 433 – 439; Saint
Lucia, sections 433 – 439; Saint Vincent and the Grenadines, sections 433 – 439; Trinidad and
Tobago, sections 410A – 417.
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a creditor’s voluntary winding up.549
Finally, the Acts provide for the winding up of an unregistered company.550
Though not as extensive as the approach outlined above, the approach in the Cayman
Islands is comparable to the jurisdictions that can be properly categorised under Approach
1. There are seven main components: first, general provisions551; second, court windingup552; third, the function and powers of the official liquidator553; fourth; the general powers
of the court554; fifth, voluntary winding up555; sixth, winding up subject to a supervision
order of the court556 (this may also be found in Jamaica557 - though the CARICOM Report
recommended that it be abolished558) and seventh, offences and general provisions559.
24.2. Approach 2: Barbados
This provision allows for the voluntary liquidation of the company by a proposal of the
directors of the company or a shareholder who is entitled to vote.560 There is also the
possibility of a court supervised liquidation on application from the Registrar or any other
interested person.561 It also provides the grounds on which and the manner by which the
company can be liquidated or dissolved. Some of the powers of the court include, on
application, an order to liquidate or appoint a liquidator.562
24.3. Approach 3: Other Approaches
Both the provisions in Saint Christopher and Nevis and the British Virgin Islands
contain a general discussion of the operation of liquidation proceedings. In Saint
Christopher and Nevis, the Act identifies general provisions to be complied with during
liquidation.563In contrast, in the British Virgin Islands, though the provisions are general,
they provide further detail, though not as detailed as approaches one or two above. There

549

Antigua and Barbuda, sections 440 – 447; Dominica, sections 440 – 447; Grenada, sections 440 –
447; Guyana, sections 417 – 424; Jamaica, sections 286 – 294; Montserrat, sections 440 – 447; Saint
Lucia, sections 440 – 447; Saint Vincent and the Grenadines, sections 440 – 447; Trinidad and
Tobago, sections 417A – 425.
550
Antigua and Barbuda, sections 487 – 491; Dominica, sections 487 – 491; Grenada, sections 487 –
491; Guyana, sections 463 – 467; Jamaica, sections 355 – 361; Montserrat, sections 487 – 491; Saint
Lucia, sections 487 – 491; Saint Vincent and the Grenadines, sections 487 – 491; Trinidad and
Tobago, sections 465 – 469.
551
Cayman Islands, sections 89 – 91.
552
Cayman Islands, sections 92 – 103.
553
Cayman Islands, sections 104 – 110.
554
Cayman Islands, sections 111 – 115.
555
Cayman Islands, sections 116 – 130.
556
Cayman Islands, sections 131 – 133.
557
Jamaica, sections 304 – 308.
558
Mangal (n 25) 217.
559
Cayman Islands, sections 134 – 150.
560
Barbados, section 366.
561
Barbados, section 368.
562
Barbados, section 376.
563
Saint Christopher and Nevis, sections 187 – 195.
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are two main components in the British Virgin Islands Act, first, there is a brief discussion
of liquidation in the cases of portfolio liquidation564; and, second, there is a general
discussion on liquidation including the duties and powers of the liquidator.565

564
565

British Virgin Islands, sections 150 – 157
British Virgin Islands, sections 197 – 208
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Section IV
Other Provisions
Overview of Section IV
Within Section IV is detailed comparative legislative analysis of the approach to the issues
raised within 14 territories of the Commonwealth Caribbean: Antigua and Barbuda,
Barbados, Belize, the British Virgin Islands, the Cayman Islands, Dominica, Grenada, Guyana,
Jamaica, Montserrat, Saint Lucia, Saint Christopher and Nevis, Saint Vincent and the
Grenadines, and Trinidad and Tobago.
The issues raised range from the types of other registered companies provided for under
the regional Companies legislation (external companies, companies without share capital,
former-Act companies, statutory companies, mutual insurance companies, companies without
a separate account structure, segregated cell companies and government companies) to the
administration of the company (…). It raises the general provisions raised under the relevant
Acts. At the end of each issue, there is a recommended provision with specific details of which
jurisdiction’s provisions are in need of reform.
Any recommendations herein listed are summarised in Chapter 27, where they are crossreferenced back to the relevant chapters in Sections I – IV.
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Chapter 25

Other Registered Companies
____________________________________________________________________________________________________
This section notes the other types of registered companies under the Acts. The intention of
this section is simply to identify what is provided for in each jurisdiction under the present
legislation.
This is one of the sections of the Report where a very brief discussion of the present
approaches will be noted. Across the statutes, provision may be made for external
companies, companies without share capital, former-Act companies, statutory companies,
mutual insurance companies, companies without a separate account structure, segregated
cell companies and government companies. As it relates to external companies, Mangal
notes that they are also referred to as an “overseas” or “foreign” company. These permit a
company to be incorporated outside the territory but carry on business within that
territory but subject to the general law that it can sue, be sued or own land within that
territory.566
The position in each territory is briefly outlined below.
Antigua and Barbuda
Provision is made for companies without share capital,567 external companies,568 and
former-Act companies.569
Barbados
Provision is made for companies without share capital,570 external companies,571
statutory companies,572 mutual insurance companies,573companies with a separate account
structure,574 and segregated cell companies.575
Belize
Provision is made for former-Act Companies576.
British Virgin Islands
Provision is made for segregated portfolio companies577 and foreign companies578.
566

Mangal(n 25) 231.
Antigua and Barbuda, sections 326 – 337.
568
Antigua and Barbuda, sections 338 – 359.
569
Antigua and Barbuda, sections 360 – 369.
570
Barbados, sections 312 – 323.
571
Barbados, sections 324 – 355.
572
Barbados, sections 355.1 – 356.6.
573
Barbados, sections 356.7 – 356.14.
574
Barbados, sections 356.16 – 356.20.
575
Barbados, sections 356.21 – 356.51.
576
Belize, sections 223 – 225.
567
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Cayman Islands
Provision is made for exempted companies,579exempted limited duration companies,580
special economic zone companies,581overseas companies,582 and segregated portfolio
companies.583
Dominica
Provision is made for companies without share capital,584 external companies,585 and
former-Act companies.586
Grenada
Provision is made for external companies587 and former Act companies.588
Guyana
Provision is made for external companies,589 former-Act companies,590 and government
companies.591
Jamaica
Provision is made for existing companies592 and foreign companies.593
Montserrat
Provision is made for companies with share capital,594 external companies,595 and
former-Act companies.596
Saint Christopher and Nevis
Provision is made for external companies.597

577

British Virgin Islands, sections 134 – 159.
British Virgin Islands, sections 185 – 196.
579
Cayman Islands, sections 163 – 177.
580
Cayman Islands, sections 178 – 182.
581
Cayman Islands, section 182A – 182C.
582
Cayman Islands, sections 183 – 195.
583
Cayman Islands, sections 212 – 228A.
584
Dominica, sections 326 – 337.
585
Dominica, sections 338 – 359.
586
Dominica, sections 360 – 369.
587
Grenada, sections 338 – 359.
588
Grenada, sections 360 – 369.
589
Guyana, sections 310 – 333.
590
Guyana, sections 334 – 343.
591
Guyana, sections 344 – 347.
592
Jamaica, section 354.
593
Jamaica, sections 362 – 371.
594
Montserrat, sections 326 – 337.
595
Montserrat, sections 338 – 359.
596
Montserrat, sections 360 – 369.
597
Saint Christopher and Nevis, section 196.
578
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Saint Lucia
Provision is made for companies with share capital,598 external companies,599 and
former-Act companies.600
Saint Vincent and the Grenadines
Provision is made for external companies,601 companies without share capital,602 and
former-Act companies.603
Trinidad and Tobago
Provision is made for companies with share capital,604 external companies,605 and
former-Act companies.606

598

Saint Lucia, sections 326 – 337.
Saint Lucia, sections 358 – 359.
600
Saint Lucia, sections 360 – 369.
601
Saint Vincent and the Grenadines, sections 265, 338 – 359.
602
Saint Vincent and the Grenadines, sections 326 - 337.
603
Saint Vincent and the Grenadines, sections 360 – 369.
604
Trinidad and Tobago, sections 307 – 316.
605
Trinidad and Tobago, sections 317 – 337.
606
Trinidad and Tobago, sections 338 – 346.
599
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Chapter 26

Administration of Companies and General Provisions
____________________________________________________________________________________________________
This section discusses the key provisions which relate to the supervision of companies. It
raises 5 key areas: the function of the registrar, the investigation of companies, the power
of Minister to make Regulations, offences and penalties under the Act and the construction
and interpretation of the Act.

The importance of unbiased, independent supervision of the affairs of the company is
critical to the proper operation of company law. Certain irregularities should be easily
remedied under the Act and thus fall within the purview of the Registrar. Where any
adjudication should be made, an independent body, namely a court or tribunal, should do
this. The goal of such provisions is to ensure that a simple and speedy notification of the
relevant charge may be brought to the mind of the relevant parties and where necessary
and equally speedy application to the court who has wide remedial discretion. This chapter
provides a very cursory discussion on the provisions relevant to the administration of the
Act. In line with one of the purposes of this Report, it will identify jurisdictions in which
such provisions are not present, with a view to the strengthening of entire framework. The
footnotes indicate provisions that are absent in the relevant jurisdictions. These provisions
are merely ancillary and supplementary to the Act; thus, having determined the
amendment, adoption or deletion of provisions, reference should be made to the inclusion
of the relevant provisions.
26.1. Functions of the Registrar
Given the importance of the Registrar in the administration of the Act, the approach of
the statute to clearly delineate all the obligations imposed on the Registrar lends to the
fairness and clarity of the Act. In Antigua and Barbuda, Barbados, Dominica, Grenada,
Guyana, Montserrat, Saint Vincent and the Grenadines,607 Saint Lucia, and Trinidad and
Tobago, the following provisions may be found: responsibility of the Registrar, service upon
the Registrar, provision on the maintenance of a register of companies, power regarding
the payment of a prescribed fee to inspect the register, provisions in relation to notices sent
to directors and presumption of receipt, the management of undelivered documents,
provision for the waiving of notice, certificates in relation to certain matters on behalf of
the company may be signed by a director, an officer or a transfer agent of the company.
607

Antigua and Barbuda, sections 492 - 517; Barbados, sections 393 - 419; British Virgin Islands –
sections 229 – 243 (though not as extensive as other provisions and in need of minor reform);
Dominica, sections 492 - 517; Grenada, sections 492 - 517; Guyana, sections 468 - 494; Montserrat,
sections 492 - 517; Saint Lucia, sections 492 - 517; Saint Vincent and the Grenadines, sections 492 517; Trinidad and Tobago, sections 470 – 494. Other less comprehensive provisions, which are in
need of reform, may be found in British Virgin Islands (sections 229 – 239), Cayman Islands (sections
3 – 4), Jamaica (sections 351 – 353) and Saint Christopher and Nevis (sections 197 – 206). No similar
provision is included in Belize.
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Such Divisions also provide that unless there is evidence to the contrary, where certain
elements are introduced as evidence in any civil, criminal or administrative action or
proceeding, they may be treated as proof of the fact so certified. As it relates to copies to be
sent to the Registrar, he may accept photostatic or photographic copies. It also considers
issues relative to filed articles and the alteration, correction, proof and retention of
documents. Quite importantly, without being regarded as breaching confidential
information but rather acting in the public’s interest, the Registrar may issue a certificate
stating that a body corporate has or has not sent to the Registrar a document required to be
sent to him pursuant to this Act; that a name, whether that of a company or not, is or is not
on the register; or that a name, whether that of a company or not, was or was not on the
register on a stated date. Where the Act requires a certificate to furnished by the Registrar
(for example, for incorporation), this must be signed by the Registrar or his or her deputy.
Any such signed certificate, except in cases of proceedings to dissolve the company, may be
treated as evidence that the facts therein recorded are true. A Registrar may refuse to
receive, file or register a document if in his or her opinion, it contains matter contrary to
the law; by reason of any omission or error in description, has not been duly
completed; does not comply with the requirements of this Act; contains an error, alteration
or erasure; is not sufficiently legible; or is not sufficiently permanent for the Registrar’s
records. He or she may permit the document to be re-submitted on amendment or the
submission of a new document. Further, all documents sent to the Registrar must be typed
or in print form. In defined circumstances and having followed certain procedures (where
necessary), the Registrar has the power to strike a company off the register and may
publish a notice in the Gazette. Despite this, any liabilities arising on the body corporate,
director, officer and shareholder of the company continue.
As it relates to the corporate name, such provisions allow the Registrar to reserve a
name, on the payment of a certain fee and for the prescribed time period, or determine
prohibited names. A name is generally prohibited where it is likely to confuse or mislead, it
is identical to the name of a body corporate incorporated before a certain date (usually date
on which the Act came into force); it suggests or implies a connection with the Crown, or
the Government or of any Ministry, department, branch, bureau, service, agency or activity
of the Government, unless consent in writing to the proposed name is duly obtained from
the appropriate Minister; it suggests or implies a connection with a political party or a
leader of a political party; it suggests or implies a connection with a university or a
professional association recognised by the laws of that country, unless the university or
professional association concerned consents in writing to the use of the proposed name; or
it is a name that is prohibited by the regulations. Articles of incorporation or continuation
for a company to register articles amending the name of a company may also be refused.
Finally, as it relates to corporate names, if two or more companies amalgamate, the
amalgamated company may have the name of one of the amalgamating companies; a
distinctive combination that is not confusing of the names of the amalgamating companies;
or a distinctive new name that is not confusing.608Provisions on the revival of a corporate
name are only found in Barbados, Guyana, and Trinidad and Tobago.609
608
609

This provision was repealed in Trinidad and Tobago.
Barbados, section 419; Guyana, section 494 and Trinidad and Tobago, section 495.
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26.2. Investigation of Companies
Though different approaches to the investigation of companies may be found across the
region, there is a common acceptance that such provisions are critical in any modern
company law framework.610 These provisions generally permit an application to the court
on the basis that the business is being carried on with an intent to defraud, the business or
affairs of the company or the powers of the directors are being exercised in a manner that
is unfairly prejudicial or unfairly disregards the interests of shareholders or debenture
holders or that persons concerned in the formation or the operation of the business have
acted fraudulently or dishonestly. The wide range of powers given to the court, including to
make any order as it thinks fit, is critical for the protection of interested parties, the
company and the wider business environment.
These powers include an order to investigate; an order appointing an inspector, who
may be the Registrar, and fixing the remuneration of the inspector and replacing the
inspector; an order determining the notice to be given to any interested person, or
dispensing with notice to any person; an order authorising an inspector to enter any
premises in which the court is satisfied there might be relevant information, and to
examine anything, and to make copies of any documents or records, found on the premises;
an order requiring any person to produce documents or records to the inspector; an order
authorising an inspector to conduct a hearing, administer oaths and examine any person
upon oath, and prescribing rules for the conduct of the hearing; an order requiring any
person to attend a hearing conducted by an inspector and to give evidence upon oath; an
order giving directions to an inspector or any interested person on any matter arising in
the investigation; an order requiring an inspector to make an interim or final report to the
court; an order determining whether a report of an inspector should be published, and, if
so, ordering the Registrar to publish the report in whole or in part, or to send copies to any
person the court designates; an order requiring an inspector to discontinue an
investigation; or an order requiring the company to pay the costs of the investigation.
Outside of the powers of the court, provision is usually made for the Registrar to make
inquiries of any person that relate to any issue of compliance under the Act.
26.3. Regulations
To ensure that the legislation remains current in the ever-changing business climate,
the power of the Minister to make regulations is critical to the development of a modern
company law framework. Where it is provided for,611 it generally permits the Minister to
make any order prescribing any matter required or authorised by this Act to be
610

Antigua and Barbuda, sections 518 - 526; Barbados, sections 420 - 428; British Virgin Islands,
sections 222 – 228; Dominica, sections 518 - 526; Grenada, sections 518 - 526; Guyana, sections 495
– 514 (this is the most comprehensive provision); Jamaica, sections 160 – 171; Montserrat, sections
518 - 526; Saint Christopher and Nevis, sections 129 – 141; Saint Lucia, sections 518 - 526; Saint
Vincent and the Grenadines, sections 518 - 526; Trinidad and Tobago, sections 498 – 506. Less
comprehensive provisions made be found in Belize (sections 110 – 115). No provision is made in
Cayman Islands.
611
Antigua and Barbuda, section 527; Barbados, section 429; British Virgin Islands, section 240;
Dominica, section 527; Grenada, section 527; Guyana, section 515; Montserrat, section 527; Saint
Lucia, section 527; Saint Vincent and the Grenadines, section 527; Trinidad and Tobago, section 507.
No provision is made in Belize, Cayman Islands, Jamaica and Saint Christopher and Nevis.
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prescribed; requiring the payment of a fee in respect of the filing, examination or copying of
any documents or in respect of any action that the Registrar is required or authorised to
take under this Act, and prescribing the amount thereof; prescribing the format and
contents of returns, notices or other documents required to be sent to the Registrar or to be
issued by him; prescribing the rules with respect to exemptions permitted by this
Act; respecting the names of companies or classes thereof; respecting the authorised capital
of companies; respecting the preferences, rights, conditions, restrictions, limitations or
prohibitions attaching to shares or classes or series of shares of companies; respecting the
designation of classes of shares; and respecting any other matter required for the efficient
administration of this Act.
26.4. Offences and Penalties
A range of offences may be found under the regional statutory provisions.612 Quite
importantly, in many jurisdictions, there is an express provision that it does not affect any
civil remedy for any act or omission that is affected by reason that the act or omission is an
offence under this Act. One unique provision to be found only in the Trinidad and Tobago
legislation is the ability to bring criminal proceedings against the firm itself where there is
an absence of the corporate name, an irregularity in the report or the commission of
specific offences as identified by the Act.613 Given that the company does not have a
physical body that can be imprisoned, conviction of such an offence gives rise to a fine, for
which the members of the firm are jointly and severally liable. The importance of a balance
between criminal, civil and administrative sanctions should be borne out throughout the
Act.
26.5. Construction and Interpretation of the Act
For the purposes of consistency in interpretation, thus lending predictability in the
company’s affairs, the following terms have been defined under the Companies statutes:
affiliated corporations, “control” of corporation, “holding” and “subsidiary”, “distribution”
to public, “offer” to the public.614The words “shall”, “may” and “must” are only defined in
the Barbadian and Guyanese provisions.615

612

Antigua and Barbuda, sections 527 - 537; Barbados, sections 430 - 439; Cayman Islands, sections
134 – 137; Dominica, sections 527 - 537; Grenada, sections 527 - 537; Guyana, sections 516 - 526;
Montserrat, sections 527 - 537; Saint Lucia, sections 527 - 537; Saint Vincent and the Grenadines,
sections 527 - 537; Trinidad and Tobago, sections 508 – 517A. Less comprehensive provisions may
be found in Belize (section 206 - 209), British Virgin Islands (section 243), Jamaica (section 370) and
Saint Christopher and Nevis (sections 218 – 222).
613
Trinidad and Tobago, section 517A.
614
Antigua and Barbuda, sections 538 - 543; Barbados, sections 440 – 444; Dominica, sections 538 543; Grenada, sections 538 - 543; Guyana, sections 527 - 531; Montserrat, sections 538 - 543; Saint
Lucia, sections 538 - 543; Saint Vincent and the Grenadines, sections 538 – 543. In Trinidad and
Tobago (sections 5 – 6), British Virgin Islands (sections 3 – 4) and Saint Christopher and Nevis
(section 3), only two terms are defined [the terms defined vary with the Act]. The term ‘affiliated’ is
defined under section 2 in Jamaica. No provision in Cayman Islands.
615
Barbados, section 445 – 447; Guyana, sections 532 – 534.
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Part III
Reform: Summary of Recommendations and
Recommendations for Further Reform
(Chapters 27 – 28)
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Chapter 27

Summary of Recommendations 1 – 131 (Sections I - IV: Chapters 9 – 26)
____________________________________________________________________________________________________
Having outlined recommendations to existing provisions in Part II of this Report and prior to
addressing areas of modern company law not yet raised by statutes across the Commonwealth
Caribbean further in this Report, this chapter aims to summarise the recommendations
discussed in Sections I - IV of this Report.
The section references for the detailed recommendations are noted at the end of each
summarised recommendation.

Chapter 9 – Pre-Incorporation Contracts
Recommendation 1
Given the above, it is recommended that the statutes in Antigua and Barbuda, Barbados,
the British Virgin Islands, the Cayman Islands, Dominica, Grenada, Guyana, Montserrat,
Saint Christopher and Nevis, Saint Lucia, Saint Vincent and the Grenadines and Trinidad
and Tobago that the provision be amended to reflect the reality of the entry into oral
contracts prior to the incorporation of the company.
The recommendation is as follows: the phrase ‘written’ should be substituted with ‘oral and
written’.
[Reference: 9.4]
Chapter 10 – Formation of Companies
Recommendation 2 - Prohibited Associations
Given the benefits to the inclusion of this provision, it is recommended that in the
British Virgin Islands, the Cayman Islands, Jamaica, and Montserrat, the recommended
provision should be inserted. For Belize and Trinidad and Tobago, for the purposes of
consistency, it is suggested that the limitation be increased to 20 persons, as opposed to 10.
[Reference: 10.1.1]
Recommendation 3 - Incorporation
Given the move away from the memorandum of association where such increases the
administrative burden of the company without justification, it is hereby recommended that
in Belize, British Virgin Islands, Cayman Islands, and Saint Christopher and Nevis, the
recommended provision on incorporation of a company be inserted. Such a provision
should be equivalent, irrespective of the type or nature of the company, though other
regulations, where categorised as burdensome could be relaxed for smaller corporations.
This is further discussed in the reform recommendations in Chapter 28.
[Reference: 10.2.1]
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Recommendation 4 - Joint Memorandum & Articles of Association Approach
In Belize, the British Virgin Islands, the Cayman Islands, and Saint Christopher and
Nevis, it is hereby recommended that the dual approach be deleted and replaced with the
best practice recommendation above (articles of association only).
[Reference: 10.3.1]
Recommendation 5 - Formalities required/Content of articles of association
In line with the view that the Trinidadian approach is highly prescriptive and though
delineating much of the key information suitable for the formation of the business, the over
prescriptive nature of the provision is likely to serve as a deterrent to registration. The first
model is therefore preferable.
It is therefore recommended that in Belize, the British Virgin Islands, the Cayman
Islands and Saint Christopher and Nevis the proposed provision be adopted.
[Reference: 10.4.1]
Recommendation 6 - Required votes
Apart from its intrinsic value, such a provision, which places the power in the hand of
the shareholders, ought to be included in any company law framework. It is recommended
that the proposed provision be inserted in Belize, the British Virgin Islands, the Cayman
Islands, Montserrat, and Jamaica.
[Reference: 10.5.1]
Recommendation 7 - Documentation
The information contained in these key documents is critical for the Registrar’s
oversight role, where necessary. It is hereby recommended that a similar provision be
inserted in Belize, the British Virgin Islands and the Cayman Islands.
[Reference: 10.6.1]
Recommendation 8 - Corporate Name
As noted in the Dickerson report, the term ‘limited” was mandated as there was a
distinction between those companies where liability was limited and those where liability
was unlimited. As a result, the inclusion of the word ‘limited’ was an indication to the public
of the status of the company, and served as a red flag before proceedings with any dealings
with the company. Jurisdictions are free to adopt either the term “limited” or
“incorporated” whilst giving the Registrar power on the basis that the name is “calculated”
or “likely” to deceive.
[Reference: 10.9.1]
Recommendation 9 - Reserved Name
It is highly desirable that a proposed company be able to manage its affairs by the early
reservation of a corporate name. It is, however, equally undesirable that a corporate name
be kept out of circulation for an extended period of time, such as 12 months in Guyana. It is
therefore proposed that the 30 day period be adopted across the Commonwealth Caribbean
as it balances both the desirability for certainty in corporate affairs and the undesirability
of removing names from general circulation.
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For Saint Christopher and Nevis, Belize, and the Cayman Islands, it is recommended
that the proposed provision be inserted.
[Reference: 10.10.page 81]
Recommendation 10 - Name revocation
The grant of this specific power to the Registrar should be inserted in Belize, the
Cayman Islands, Jamaica, and Saint Christopher and Nevis.
[Reference: page 10.12.1]
Recommendation 11 - Assigned name
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, it is hereby
recommended that the proposed provision be inserted.
[Reference: 10.13.1]
Chapter 11 – Corporate Capacity and Powers
Recommendation 12 - Capacity and Powers
For the British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis, the
provision should be amended to reflect a positive power relative to corporate capacity and
powers which confers on a company the rights, powers and privileges of an individual.
[Reference: 11.1.1]
Recommendation 13 - Powers reduced
Given the adoption of the ‘article’ model of incorporation, it is recommended that the
Cayman Islands, the British Virgin Islands, and Saint Christopher and Nevis insert the
following provision which serves to reduce the power of the company from exercising any
of its powers in a manner that is contrary to the articles:
[Reference: 11.2.1]
Recommendation 14 - Validity of acts
For the Cayman Islands and Saint Christopher and Nevis, it is hereby recommended
that a similar power which does not limit the validity of a company’s actions to its articles
be included in the above stated Acts.
[Reference: 11.3.1]
Recommendation 15 - No disclaimer allowed
To prevent the disclaiming of an obligation of the company, which would affect the
rights, acquired by that individual and/or company, and quite importantly, the certainty
with which a company may conduct its affairs, it is recommended that a similar provision
be inserted in British Virgin Islands, Cayman Islands, Jamaica and Saint Christopher and
Nevis.
[Reference: 11.4.1]
Recommendation 16 - Notice not presumed
For the British Virgin Islands, the Cayman Islands, and Jamaica, it is recommended that
the proposed provision which does not presume notice or knowledge of any party of a
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document by reason only that it has been filed with the Registrar. This serves as protection
to the parties whose attention must be drawn to a document if they are required to have
notice or knowledge of the document.
[Reference: 11.5.1]
Recommendation 17 - Contracts of a company
There is no recommendation for the insertion or amendment of these provisions,
however, if it is desired that a common approach be adopted, the following provision,
which provides sufficient details in regulating the company’s affairs, should be inserted:
[Reference: 11.6.1]
Recommendation 18 - Bills and notes
For Saint Christopher and Nevis for the purpose of harmonisation and the insertion of
provisions which would reflect the aims and policies listed above, it is recommended that a
provision of presumed authorisation of the company’s bills and promissory notes be
inserted.
[Reference: 11.7.1]
Recommendation 19 - Power of attorney
Given the reasons above, it is hereby recommended that a provision, which permits the
company to authorise its attorney to conduct business and, therefore, bind the company,
should be inserted in Saint Christopher and Nevis.
[Reference: 11.8.1]
Recommendation 20 - Corporate seals (also referred to as common seals)
Given the enabling approach to corporate affairs, a company should be empowered to
determine whether they would use a corporate seal; however, such a choice should not be
removed from the hands of the company. Thus, in the British Virgin Islands, it is
recommended that such a provision be inserted. Further, the harmonised model law
approach should include such a provision:
[Reference: 11.9.1]
Chapter 12 – Management of Companies
Recommendation 21 - Defining a director
For Belize, the British Virgin Islands and the Cayman Islands, it is recommended that all
3 definitions be inserted into the general interpretation provisions of the Act (where
present or the creation of an interpretation section where this is absent).
For Barbados and Guyana, it is recommended that the definition of “director” and
“shadow director” be inserted and the word ‘including’ be inserted after the word “as” in
the definition of officer so that the provision would read ‘ “officer” is defined as including’.
For, Antigua and Barbuda, Dominica, Grenada, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, and Trinidad and Tobago, it is recommended that in the definition of
“officer”, the word ‘means’ is replaced by the word ‘includes’. It is also recommended the
proposed definition of a “shadow director” be inserted.
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For Saint Christopher and Nevis, it is recommended that the proposed definition
replaces their current definition of “officer” and that the proposed definition of a “shadow
director” be inserted.
For Jamaica, it is recommended that their current definition of “officer” be deleted and
replaced with the provision.
[Reference: 12.1.4]
Recommendation 22 - Duty to manage
For Jamaica, Saint Christopher and Nevis, the Cayman Islands and Belize, it is hereby
recommended that the proposed provision on the duty of directors to manage the company
be inserted.
[Reference: 12.2.1]
Recommendation 23 - Committee of directors
For the British Virgin Islands, it is recommended that the provision on the power of the
directors to establish a committee of directors is deleted.
[Reference: 12.3.1]
Recommendation 24 - Avoidance of acts done by persons in dual capacity as
directors and secretaries
For Barbados, Belize, the British Virgin Islands, the Cayman Islands, Guyana, and Saint
Christopher and Nevis, it is recommended that a provision which prohibits acts done by
persons in dual capacity as directors and secretaries (as limited within the extended
recommendation) be inserted.
[Reference: 12.3.1]
Recommendation 25 - ‘Temporary capacity’
For Barbados, Belize, the British Virgin Islands, the Cayman Islands and Guyana, it is
recommended that a provision on the ‘temporary capacity’ of other directors and officers
be inserted.
[Reference: 12.3.1]
Recommendation 26 - Corporate secretary
For Barbados, Belize, the British Virgin Islands, the Cayman Islands, and Guyana, it is
hereby suggested that the proposed provision relative to corporate secretaries be inserted.
[Reference: 12.4.1]
Recommendation 27 - Secretary of a public company
For Belize, the British Virgin Islands, the Cayman Islands, and Jamaica (to the extent
that it is relevant), it is recommended that the proposed provision, for the taking of
reasonable steps and relevant obligations on directors as it relates to the competence of a
public secretary and the list of persons who are deemed competent unless there is evidence
to the contrary, be inserted.
[Reference: 12.5.1]
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Recommendation 28 - Number of directors
For Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia,
Saint Vincent and the Grenadines and Trinidad and Tobago, it is recommended that the
provision be amended or inserted (in cases where there is no provision) to reflect the
amended provision based on the number of directors and who may serve as a director of
the company.
[Reference: 12.6.1]
Recommendation 29 - Restricted powers
For Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Lucia, and Saint Vincent and the Grenadines where a provision exists, it is recommended
that it be simplified by the use of the proposed provision on restricted powers.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis where no provision exists, it is recommended that the proposed
provision on restricted powers be inserted.
[Reference: 12.7.1]
Recommendation 30 - Bye (or By)- Laws
For Antigua and Barbuda, Barbados, Dominica, Montserrat, Saint Lucia, Saint Vincent
and the Grenadines, Trinidad and Tobago, Guyana and Grenada (though there is a slight
variant), it is recommended that there be no change to the provisions.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is recommended that the proposed provision be inserted.
[Reference: 12.8.1]
Recommendation 31 - Organisational Meeting
For Barbados and Guyana, it is recommended that the 5 day notice period for the
meeting of directors be increased to a 7 day notice period.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica or Saint Christopher
and Nevis, the proposed provision should be inserted.
[Reference: 12.9.1]
Recommendation 32 - Director qualification and disqualification
Qualification
For Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago, it is recommended
that the proposed provision is inserted or amended relative to director qualification
(directly linked to the test of who can incorporate) and the absence of a qualification on the
basis of holding shares as a director (unless otherwise specified in the articles); and the
impact of disqualification and personal liability for breaches committed whilst disqualified.
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Court disqualification
For Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia,
Saint Vincent and the Grenadines and Trinidad and Tobago, it is recommended that the
extensive provision on court disqualification which balances fairness, comity, transparency
and regional integration be inserted into all the Companies Acts of the above stated
jurisdictions.
These provisions should be studied in light of the further recommendations under
Theme 3 in Chapter 3.
[Reference: 12.10.1]
Recommendation 33 - Notice of directors
For Guyana, it is recommended that the provision be replaced to take into account
other key and critical elements of this provision not presently included.
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, it is recommended that the proposed provision be inserted.
[Reference: 12.11.1]
Recommendation 34 - Alternate directors
For Antigua and Barbuda, Barbados, Dominica, Grenada, Montserrat, Saint Lucia, and
Saint Vincent and the Grenadines, it is recommended that a provision for flexibility as noted
in Trinidad and Tobago be inserted. In addition, the proposed recommendations for
Trinidad and Tobago should also be applied to these jurisdictions.
For Trinidad and Tobago, it is recommended that the provision be amended to provide
for a detailed statement on the powers, rights and duties of alternate directors.
For the British Virgin Islands, it is recommended that the power to appoint alternate
directors be given to the shareholders of the company as the default provision, though this
may be altered subject to the memorandum and articles of the company. Further, other
provisions, including the relevant removal of an alternate director, should be inserted.
[Reference: 12.12.1]
Recommendation 35 - Cumulative voting
For the British Virgin Islands, Belize, the Cayman Islands, Guyana, Jamaica, and Saint
Christopher and Nevis, it is recommended that a similar ‘opt-out’ provision on cumulative
voting found in other territories in the region be adopted.
[Reference: 12.13.1]
Recommendation 36 - Termination of office
For Antigua and Barbuda, Barbados, the British Virgin Islands, Dominica, Grenada,
Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and
Tobago, the amendment of the present provision by the insertion of the proposed subsection (2) which increases the clarity, transparency and fairness of the director removal by
specific notice.
For Belize, the Cayman Islands, and St Christopher and Nevis, the insertion of a
provision emphasises the needed fairness, transparency and clarity in the removal of a
director.
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[Reference: 12.14.1]
Recommendation 37 - Removal of directors
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is recommended that the proposed provision which adds clarity,
transparency and fairness to the process of the director’s removal be inserted.
[Reference: 12.15.1]
Recommendation 38 - Right to notice
In line with the desired clarity, fairness and transparency of the director’s removal,
such a provision should be inserted in Belize, the British Virgin Islands, the Cayman Islands,
Jamaica, and Saint Christopher and Nevis.
[Reference: 12.16.1]
Recommendation 39 - Filling a vacancy
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, the proposed provision should be inserted.
[Reference: 12.17.1]
Recommendation 40 - Numbers changed and notice of change
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica or Saint Christopher
and Nevis, it is recommended that the proposed provision which facilitates amendments to
the change in the number of directors and increases efficiency in the notification of this
change be adopted.
[Reference: 12.18.1]
Recommendation 41 - Directors’ meetings
For Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, it is
recommended that a provision which empowers the directors to hold meetings in such
times and at such places as deemed necessary be inserted.
For the British Virgin Islands, Belize, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is hereby recommended that an express provision authorising a
majority to act on behalf of the Board or a quorum as determined by the articles of the
company for purposes of efficiency be inserted
[Reference: 12.19.1]
Recommendation 42 - Notice and waiver
For the British Virgin Islands, Belize, the Cayman Islands, Jamaica, St Christopher and
Nevis, it is recommended that a provision on notice of meetings and waiver of notice for
those meetings be inserted.
For Antigua and Barbuda, Barbados, Belize, the Cayman Islands, Dominica, Grenada,
Guyana, Jamaica, Montserrat, Saint Christopher and Nevis, Saint Lucia, Saint Vincent and
the Grenadines, and Trinidad and Tobago, it is recommended that the proposed provision
dealing with inadvertent failure or non-receipt be inserted.
[Reference: 12.20.1]
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Recommendation 43 - Adjourned meeting
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis, it is hereby recommended that a provision removing the
notification requirement where the director was present at the meeting where the date and
time of the adjourned meeting was announced be inserted.
[Reference: 12.21.1]
Recommendation 44 - Telephone participation
For the purposes of efficiency, it is hereby recommended that the proposed provision
be inserted in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis. This provision is increasingly relevant in light of technological
developments that permit virtual attendance at a meeting, though a person may be located
in another jurisdiction. Such technologies include Skype.
[Reference: 12.22.1]
Recommendation 45 - Delegation of powers
For the purposes of efficiency, directors should be empowered to organise themselves
into committees and to appoint from their own a managing director. It is therefore
recommended in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis that the proposed provision be inserted.
For Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Guyana, Jamaica, Montserrat, Saint Christopher and Nevis,
Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago, it is recommended
that an additional provision be inserted which includes any other matter as identified by
the articles of the company.
[Reference: 12.23.1]
Recommendation 46 - Validity of acts
For the Cayman Islands, it is recommended that the proposed provision be inserted to
protect against the invalidity of the acts of the director due to defects in his or her election,
appointment or qualification.
[Reference: 12.24.1]
Recommendation 47 - Resolution in writing
For Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, it is hereby
recommended that the proposed provision on resolutions in writing be inserted.
[Reference: 12.25.1]
Recommendation 48 - One director board
For Antigua and Barbuda, Belize, the British Virgin Islands, the Cayman Islands,
Dominica, Grenada, Guyana, Montserrat, Saint Lucia, Saint Vincent and the Grenadines, and
Trinidad and Tobago, it is recommended that a similar provision be inserted for the
provision of a one director board (where suitable).
[Reference: 12.26.1]
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Recommendation 49 - Liability for share issue
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended that the proposed provision be inserted.
[Reference: 12.27.1]
Recommendation 50 - Liability for other acts
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended that a clear provision on the liability for other acts be
inserted.
[Reference: 12.28.1]
Recommendation 51 - Contribution for judgment
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, a provision is hereby recommended which permits a contribution from other
directors who voted for or consented to the wrongful act, even if they have not been sued.
[Reference: 12.29.1]
Recommendation 52 - Recovery action
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, a provision is hereby recommended which permits the court to order the return
of monies or shares paid in a wrongful manner, where it is just and equitable to do so.
[Reference: 12.30.1]
Recommendation 53 - Defence to and time limit on liability
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is hereby recommended that a defence to a director’s liability is provided
where he or she did not know that the share issued for consideration was less than the fair
equivalent of money that the company would have received if issued for money. In addition,
a 2 year time limit on all such actions should also be imposed.
[Reference: 12.31.1]
Recommendation 54 - Interests in contracts
In Belize and the Cayman Islands, it is hereby recommended that the proposed
provision be adopted. This added detail would also be useful in the British Virgin Islands
provision.
[Reference: 12.32.1]
Recommendation 55 - Interest declaration
In Belize and the Cayman Islands, it is hereby recommended that the proposed
provision on interest declaration be adopted.
[Reference: 12.33.1]
Recommendation 56 - Avoidance of nullity
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the proposed provision be adopted.
[Reference: 12.34.1]
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Recommendation 57 - Setting aside a contract
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the following provision be adopted.
[Reference: 12.35.1]
Recommendation 58 - Designation of office
Given the enabling approaching to company law, the recommended provision should be
inserted in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis.
[Reference: 12.36.1]
Recommendation 59 - Borrowing powers
In Belize, the British Virgin Islands, the Cayman Islands, and Jamaica, it is hereby
recommended that the proposed provision be adopted.
[Reference: 12.37.1]
Recommendation 60 - Duty of care
In Antigua and Barbuda, Barbados, Belize, the British Virgin Islands, the Cayman
Islands, Dominica, Grenada, Guyana, Jamaica, Saint Lucia, Saint Christopher and Nevis, and
Trinidad and Tobago, in line with best practice in modern company law and consistent with
a proper approach to issues of corporate social responsibility, it is recommended that the
proposed provision be inserted.
[Reference: 12.38.1]
Recommendation 61 - Indemnification of directors
In Belize, Saint Christopher and Nevis, the Cayman Islands, it is recommended that the
proposed provisions be adopted.
[Reference: 12.39.1]
Chapter 13 – Share Capital
Recommendation 62 - Nature of shares
Though provision is made in Jamaica and there is an election to retain par value shares,
it is recommended that par value shares be abolished outright in all jurisdictions where
such a possibility remains under any of the regional Acts.
[Reference: 13.1.1]
Recommendation 63- Share classes one or more than one class
For the purposes of clarity and certainty, it is recommended that the proposed
provision be adopted in the Cayman Islands and Belize.
[Reference: 13.2.1]
Recommendation 64 - Share issue
Given the move away from the memorandum and ‘objects’ clause and for the purposes
of clarity on the ambit of the director’s power to issue shares, it is recommended that the
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proposed provision be inserted in Belize, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis.
[Reference: 13.3.1]
Recommendation 65 - Consideration
The provisions in Belize, the British Virgin Islands and Saint Christopher and Nevis
provide for par value shares and permit shares to be issued which are not fully paid up,
with arrangements for the payment of the differences among the shareholders in the
amounts and times of payments. Though provision is made for the first sub-section of the
recommended provision, it is proposed that the provision in the Cayman Islands be
amended to include the entire recommendation, particularly, given the clarity that is
provided by (2). It also ensures transparency in the company’s dealings and that the
company is paid valuable consideration. Therefore, the provisions in Belize, the British
Virgin Islands, the Cayman Islands and Saint Christopher and Nevis should be substituted
with the recommended provision.
[Reference: 13.4.1]
Recommendation 66 - Stated capital accounts
Given the reasons listed above, it is recommended that a clear provision, similar to the
recommendation below be inserted in Belize, the British Virgin Islands, the Cayman Islands,
and Saint Christopher and Nevis.
[Reference: 13.5.1]
Recommendation 67 - Pre-emptive rights
Though such provisions are often covered under Model Regulations, it is suggested that
it is best practice, given the enabling approach, which allows the company to opt out, to
insert such a provision in the company legislation in Belize, the Cayman Islands, and Saint
Christopher and Nevis.
[Reference: 13.6.1]
Recommendation 68 - Holding and acquisition of own shares and exemptions
It is hereby recommended that a provision be inserted in Belize.
[Reference: 13.7.1]
Recommendation 69 - Redeemable shares
Though raising some of the key concerns on the issue of redemption, it is proposed that
this provision be inserted in section 37 in the Cayman Islands (or the reference to the share
premium account be deleted given that the modern movement is away from par value
shares as they may operate to deceive investors about the true value of the company. In the
absence of par value shares, there is no need for a share premium account as the money
allocated there is the difference between the par value and the actual share price).
[Reference: 13.8.1]
Recommendation 70 - Stated capital reduction and stated capital adjustment
To ensure transparency and accountability in the company’s affairs, it is recommended
that section 13 and 14 in the Cayman Islands be amended based on the recommended
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provision below. [Subsections (1) and (2) below are presently covered under the Act]. An
insertion is also recommended in the British Virgin Islands.
[Reference: 13.9.1]
Recommendation 71 - Cancellation of shares
The recommended provision should be inserted in Saint Christopher and Nevis.
[Reference: 13.10.1]
Recommendation 72 - Commission for share purchase
In the British Virgin Islands, flexibility should be given to the directors to give
commissions for the sale or procurement for sale of the shares, particularly given the
contingent obligation to act in the best interests of the company.
[Reference: 13.11.1]
Recommendation 73 - Dividends
In Belize, the proposed provision should be inserted.
[Reference: 13.12.1]
Recommendation 74 - Financial assistance
It is hereby recommended in Belize, the British Virgin Islands, and the Cayman Islands
that the proposed provision be inserted.
[Reference: 13.13.1]
Chapter 14 – Shareholders
Recommendation 75 - Provisions on meetings
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.1.1]
Recommendation 76 - Proposals and proxies
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.2.1]
Recommendation 77 - Quorum
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.3.1]
Recommendation 78 - Voting on the shares
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.4.1]
Recommendation 79 - Extraordinary general meeting
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In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.5.1]
Recommendation 80 - Controverted affairs
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.6.1]
Recommendation 81 - Shareholder approval and agreement
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 14.7.1]
Chapter 15 – Proxies
Recommendation 82 - Definition
For the purposes of clarity, one of the overarching policies of this status report, it is
recommended that key definitions be inserted in the provision in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis.
[Reference: 15.1.1]
Recommendation 83 - Proxy Appointment
Given one of the overarching policies of this Report, namely shareholder activism, it is
strongly suggested that a provision on the appointment of proxy be inserted into Belize, the
British Virgin Islands, the Cayman Islands and the relevant provision be deleted and the
recommended provision be inserted in Jamaica and Saint Christopher and Nevis. Though at
first sight it appears to be restrictive, the provision in Jamaica, which limits the manner in
which the proxy may vote, lends to fairness and shareholder representation. To affirm this
approach, it is hereby recommended that apart from the Jamaican provision (in theory),616
sub-section (4) be inserted in all the jurisdictions. The enabling power of ‘unless the
articles provide otherwise’ permit the shareholders to draft the articles in such a manner to
avoid the effect of this provision.
[Reference: 15.2.1]
Recommendation 84 - Revocation of Proxy
Given that the proxy acts only as an agent of the shareholder’s power, such power
should be as easy to revoke, as it is to grant. It is quite noteworthy that in Jamaica and Saint
Christopher where the power to appoint a proxy is expressly stated, there is no expressly
stated provision for revocation. Though if a proxy is deemed as acting as an agent, their
power extends only to the 4 corners of the document granting that authority and thus if
616

Though the recommendation of sub-sections (1) – (3) will require a shift in the layout of the
provision and thus, in effect, if the recommendation is accepted, the provision will be inserted as subsection (4) as well.
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such a document is recalled, such a power is equally recalled. It is useful for the purposes
of clarity and predictability under the Act that such a provision be expressly stated. In
Belize, British Virgin Islands, Cayman Islands, Saint Christopher and Nevis, and Jamaica, it is
hereby recommended that the proposed provision be inserted.
[Reference: 15.3.1]
Recommendation 85 - Deposit of proxy
For Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, it is recommended that the proposed provision be inserted.
For Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat, Saint
Vincent and the Grenadines, and Trinidad and Tobago, it is recommended that the words
‘unless the articles provide otherwise’ be inserted.
[Reference: 15.4.1]
Recommendation 86 - Mandatory solicitation of proxy
Given the empowering nature of the ‘proxy’, there must be some safeguard for
shareholders to ensure that due care and attention is given in both informing the
shareholder of their right and the issuing of the proxy form. There is a good balance in a
combination of the Jamaican and Antiguan et al. approaches. It is recommended that a
provision be inserted in Belize, the British Virgin Islands and the Cayman Islands and the
provisions in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Jamaica,
Montserrat, Saint Christopher and Nevis, Saint Vincent and the Grenadines, and Trinidad
and Tobago be amended to include a new provision in the form of subsection (2).
[Reference: 15.5.1]
Recommendation 87 - Prohibited solicitation
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the proposed provision should be inserted.
[Reference: 15.6.1]
Recommendation 88 - Documents for Registrar
For the purposes of accessibility and transparency in the company’s business, the
proposed provision should be inserted in Belize, the British Virgin Islands, the Cayman
Islands, Jamaica, and Saint Christopher and Nevis.
[Reference: 15.7.1]
Recommendation 89 - Exemption by Registrar
For the purposes of flexibility, the Registrar (or Commission) should be allowed to
exempt an interested person from the discussed requirements. It is therefore suggested
that a provision be inserted in Belize, the British Virgin Islands, the Cayman Islands,
Jamaica, and Saint Christopher and Nevis.
[Reference: 15.8.1]
Recommendation 90 - Proxy attending meeting
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, it is crucial to insert a provision limiting the actions of the proxy and
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simultaneously empowering the proxy to speak and vote on the shareholder’s behalf. It is
therefore proposed that the recommended provision be inserted.
[Reference: 15.9.1]
Recommendation 91 - Registrant’s duty
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 15.10.1]
Recommendation 92 - Governing prohibition
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 15.11.1]
Recommendation 93 - Restraining order
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, the recommended provision should be inserted.
[Reference: 15.12.1]
Chapter 16 – Financial Disclosure and Corporate Records
Recommendation 94 - Accounts and returns
Though there are variants (as noted in the footnotes) between the legislative
provisions in Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Montserrat,
Saint Lucia, Saint Vincent and the Grenadines and Trinidad and Tobago, these provisions
are generally fit in achieving the desirable policies of transparency and accountability. The
provisions in Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint
Christopher and Nevis are, however, in need of reform. The proposed provisions are noted
directly below.
In addition to this, it is recommended that a clear requirement of a solvency statement
be included in Belize, the British Virgin Islands, Barbados, the Cayman Islands, Guyana,
Jamaica, Saint Christopher and Nevis, and Trinidad and Tobago as this clearly identifies the
financial status of the company. It clarifies to the shareholders whether the company is
solvent or insolvent, and in the latter case, should drive such shareholders to action.
[Reference: 16.1.1.9]
Recommendation 95 - Auditors
In Antigua and Barbuda, Belize, the British Virgin Islands, the Cayman Islands,
Dominica, Grenada, Montserrat, Saint Lucia and Saint Vincent and the Grenadines, it is
hereby recommended that a wider treatment of persons who can be disqualified be
inserted (in line with the recommendation below).
In all jurisdictions, it is recommended that the provision on cessation be revised in
accordance with the proposed provision. Thus, a person ceases to hold office either on the
occurrence of an event stated in the statute or by written notice.
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On the issue of privilege of the auditor, a provision protecting the auditor, thus
empowering him to act independently should be inserted in Belize, the British Virgin
Islands, the Cayman Islands, Saint Christopher and Nevis, and Trinidad and Tobago.
Though such a provision on a clear statement of the company’s treatment of the
accounts is present in some of the jurisdictions (for example, Guyana section 185) for the
purposes of simplicity, transparency and clarity, it is recommended that this provision be
inserted in the remaining Acts.
Standard recommended provisions should be inserted in Belize, the British Virgin
Islands, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, to the extent that
they are required as indicated in the body of the Chapter.
[Reference: 16.2.15]
Recommendation 96 - Corporate records
In Barbados, with a view to increasing the visibility in the company’s affairs, namely its
member holding and directors, provisions regarding the register of the directors,
secretaries and substantial shareholders should be inserted.
Apart from provisions regarding the registered office of the company, the provisions in
Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher and
Nevis are weak in this regard and should be reformed in light of the recommended
provisions with a view to creating a modern framework, which underlies the importance of
transparency through disclosure and accountability.
[Reference: 16.3.13]
Chapter 17 – Fundamental Company Changes
Recommendation 97 - Dissent by shareholder
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.2.1]
Recommendation 98 - Demand for payment
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.3.1]
Recommendation 99 - Suspension of rights
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.4.1]
Recommendation 100 - Offer to pay for shares
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.5.1]
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Recommendation 101 - Application to the court
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.6.1]
Recommendation 102 - Joined parties
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.7.1]
Recommendation 103 - Court powers
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.8.1]
Recommendation 104 - Interest
Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.9.1]
Recommendation 105 - Recourse of dissenting shareholder
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.10.1]
Recommendation 106 - Prohibition of payment
In Belize, the Cayman Islands, Jamaica, and Saint Christopher and Nevis, the
recommended provision should be inserted.
[Reference: 17.11.1]

Chapter 18– Takeover Bids
Recommendation 107
In Belize, the British Virgin Islands, and the Cayman Islands, it is hereby recommended
that the following provisions be inserted. It should also be noted that the omissions in the
provisions in Jamaica and St Christopher and Nevis could be strengthened by the adoption
of this provision.
[Reference: 18.3]
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Chapter 19 – Civil Remedies
Recommendation 108 - Definition of a “complainant”
A broadly drafted definition should be inserted in Belize, the British Virgin Islands, the
Cayman Islands, Jamaica, and Saint Christopher and Nevis.
[Reference: 19.1]
Recommendation 109 - Derivative actions
Such a provision is critical not only for minority protection but for the wider protection
of the company and should be inserted in Belize, the Cayman Islands, and Saint Christopher
and Nevis.
[Reference: 19.2.1]
Recommendation 110 - Oppression restrained
Though the provision in the British Virgin Islands does not contain additional
protective mechanisms, it does contain the critical elements required in a modern
oppression provision. Another point of note relevant to that statute is the absence of the
term ‘unfairly disregards’ and the presence of the term ‘unfairly discriminatory’. A similar
omission is evident in section 213A in Jamaica, though there is no additional insert as in the
British Virgin Islands.
In Jamaica, the following term should be inserted ‘unfairly disregards’ as an action may
unfairly disregard a shareholder but may not be properly regarded as oppressive or
unfairly prejudicial. In the British Virgin Islands, it is questionable whether a term that is
‘unfairly discriminatory’ may be treated as one that unfairly disregards. The Oxford
Dictionary, though arguably unhelpful, defines “discriminatory” as ‘making or showing an
unfair or prejudicial distinction between different categories of people or things, especially
on the grounds of race, age, or sex’; presumably, in this context, it would be between
shareholders. No case thus far has sought to define this term. The Oxford Dictionary defines
‘disregards’ as to give or pay no attention to. It appears, on the basis of non-specialised
definitions, that the concept of ‘disregard’ is much wider than ‘discriminatory’ as the latter
appears to require some contrast between the treatment of one shareholder and another.
Therefore, it is recommended that such a clause “disregards” be inserted in the British
Virgin Islands provision.
In Belize, the Cayman Islands and Saint Christopher and Nevis, the recommended
provision should be inserted.
[Reference: 19.3.1]
Recommendation 111 - Other remedial actions
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica and Saint Christopher
and Nevis, the following provisions giving clear direction for the Registrar to apply to the
court on any matter relating to his or her duties under the Act should be inserted. Further,
the power of the Registrar to refuse an application will lend to the transparency required
under the Act and fairness and predictability in the appellate process is also highly
desirable. In addition, the power to apply to the court to restrain a certain action and an
application by summary process is also highly desirable in a modern framework. All of
these express provisions lend to the clarity of the Act.
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[Reference: 19.4.1]
Chapter 20 – Registration of Charges
Recommendation 112 - Registration with Registrar
For the purposes of full protection of creditors and to facilitate corporate ingenuity
where necessary, it is recommended that the better approach is approach 2 which covers
all charges except those expressly excluded. It is therefore recommended that the provision
in Belize and Jamaica be amended while a provision should be inserted in the Cayman
Islands and Saint Christopher and Nevis.
[Reference: 20.2.1]
Recommendation 113 - Contents of charge statements
It is therefore recommended that a provision be inserted in Belize, the Cayman Islands,
Jamaica, and the British Virgin Islands (though in the latter jurisdiction, it is implied in
section 162, this relates to the company’s register and a more broadly drafted provision is
desirable).
[Reference: 20.3.1]
Recommendation 114 - Certified copy of instrument
It is therefore recommended that the proposed provision be inserted in the British
Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.4.1]
Recommendation 115 - Later charges
To deter unscrupulous practices in the securing of debts against property, it is
recommended that the following provision be inserted in Belize, the Cayman Islands, and
Saint Christopher and Nevis.
[Reference: 20.5.1]
Recommendation 116 - Effect on enactments
It is therefore recommended that the proposed provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.6.1]
Recommendation 117 - Fluctuating Charges
It is therefore recommended that the proposed provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.7.1]
Recommendation 118 - Charge on acquisition of property
It is therefore recommended that the proposed provision be inserted in Belize, the
British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.8.1]
Recommendation 119 - Duty to register
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To ensure protection of the security interest, it is critical that an obligation is placed on
the parties to register the interest. Such a provision should be inserted in the Cayman
Islands and Jamaica.
[Reference: 20.9.1]
Recommendation 120 - Register of charges
It is therefore recommended that the proposed provision be inserted in the Cayman
Islands and Saint Christopher and Nevis.
[Reference: 20.10.1]
Recommendation 121 - Endorsement on debenture
It is therefore recommended that the proposed provision be inserted in the British
Virgin Islands, Cayman Islands and Saint Christopher and Nevis.
[Reference: 20.11.1]
Recommendation 122 - Satisfaction and payment
The proposed provision is recommended for inclusion in the Cayman Islands and Saint
Christopher and Nevis.
[Reference: 20.12.1]
Recommendation 123 - Rectification of error
The proposed provision is recommended for inclusion in the Cayman Islands and Saint
Christopher and Nevis.
[Reference: 20.13.1]
Recommendation 124 - Retention of copy
It is therefore recommended that a provision be inserted in the Cayman Islands and
Saint Christopher and Nevis.
[Reference: 20.14.1]
Recommendation 125 - Inspection of copies
In line with the policies discussed, the recommended provision should be inserted in
the British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.15.1]
Recommendation 126 - Registration of receiver
The transparency and certainty that such a provision provides should be inserted in the
British Virgin Islands, the Cayman Islands, and Saint Christopher and Nevis.
[Reference: 20.16.1]
Chapter 21 – Prospectus
Recommendation 127
To achieve the aforementioned policy, it is hereby recommended that the proposed
provisions be inserted in Companies Act in Belize, the British Virgin Islands, the Cayman
Islands, and Saint Christopher and Nevis. If such a provision is covered under legislation as
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in Trinidad and Tobago, it is recommended that an express reference to that effect be
included to ensure that the legislation is comprehensive, simple and clear on the source of
the relevant provisions.
[Reference: 21.3]
Chapter 22 – Insider Trading
Recommendation 128 - “Insider defined”
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is recommended that a provision be inserted.
[Reference: 22.1.1]

Recommendation 129 - Presumed definition
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is recommended that a provision be inserted.
[Reference: 22.2.1]
Recommendation 130 - Liability of insider
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is recommended that a provision be inserted.
[Reference: 22.3.1]
Recommendation 131 - Time limit on action
In Belize, the British Virgin Islands, the Cayman Islands, Jamaica, and Saint Christopher
and Nevis, it is recommended that a provision be inserted.
[Reference: 22.4.1]
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Chapter 28

Recommendations for further reform (Issues not raised under the current
legislative frameworks): Recommendations 132 - 142

Having outlined and summarised recommendations to existing provisions in Parts II and III of
this Report, this Chapter addresses areas of modern company law not yet raised by statutes
across the Commonwealth Caribbean. It is arguable that, though many of these provisions
have and/or are provoking a deep theoretical debate, their inclusion in the legislative
framework is critical in the modernisation process.

This chapter discusses 10 of the key themes, critical to the development of modern
company law, which are not raised under the current legislative framework. Unlike the
previous recommendations which are highly prescriptive, yet enabling, in form, this section
raises these key themes, suggesting the ways in which they may be effectively addressed
with a view to creating a flexible, anticipatory modern approach to company law.
This is supported by the Institute of Corporate Directors (Canada)617 which noted that
many of these issues, particularly executive pay/director remuneration, shareholder
activism and board diversity are fundamentally corporate governance issues. As a result,
the Canadian market has shown that the identification of best practices and their
development in the market are the best methods for the introduction and implementation
of corporate governance matters, rather than rigid prescriptive rules. These often have
unintended consequences and do not take into consideration business diversity. Further,
they may undermine the fundamental concept of director accountability, which is
reinforced through annual elections, where shareholders/owners are given control of the
direction of the company.618
The issues to be addressed are:
1. Dealing with corporate groups
2. Extended provisions on disqualification of directors
3. Director remuneration
4. Protection of small and medium enterprises (SMEs)

617

<https://www.ic.gc.ca/eic/site/cilppdci.nsf/vwapj/CBCA_Consultation.pdf/$file/CBCA_Consultation.pdf> last accessed November 13,
2015
618
ibid 2.
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5. Reducing and retaining regional corporate competitiveness including the
elimination of the risk of forum shopping on the basis of weak legislative
provisions
6. Modern registration
7. Shareholder activism
8. Board diversity
9. Concerns raised by the World Bank ‘Doing Business’ 2015 Report
10. Corporate social responsibility
28.1. Key Theme One: Corporate Groups
The origin of the debate on the regulation of companies and thus, the true meaning of
incorporation, may be traced to the 1897 decision of Salomon v Salomon.619In this case, the
court accepted that a company had a separate legal personality that was distinct from its
members. Every registered company was covered with a veil of incorporation and any
liabilities of the company could not be attached to its incorporators but rather were the
debt of the company and the company alone. This applies even if the members of the
company change. Thus, there are 2 fundamental benefits of incorporation. First, the
company benefits from separate limited liability, and, second, the incorporators and/or
shareholders and management do not take on the personal liability for the debts of the
company but are only relevant to the extent that they agreed to contribute. Thus, where the
company is wronged, it is the proper claimant; and, on insolvency, it is said that the risk
only falls on the shareholders to the extent to which they agreed to contribute; subsequent
to this, it falls on the creditors (who presumably factored in this risk when charging
interest).
In some circumstances, however, the court has found it to be expedient to pierce the
corporate veil, thereby allowing it to look behind this ‘veil of incorporation’ with a view to
attaching liability to those who once stood protected in the interests of justice. The theory
has always been that the courts will not allow a person to use this veil as a sham. Among
the methods by which the courts have attempted to pierce the corporate veil are cases of an
agency relationship,620 cases of contractual guarantees,621 cases to unveil a fraud, illegality
or an improper purpose,622 cases to find the “alter ego” of the company,623 cases to prevent
avoidance of tax liability,624 and cases of tort,625 among others.
619

Salomon (n 55).
Smith Stone & Knight Limited v Birmingham Corporation [1939] 4 All ER 116, Adams v Cape
Industries plc [1990] CH 433.
621
Re Polly Peck International plc [1996] 2 All ER 433.
622
Jones v Lipman [1962] 1 All ER 442; Torquay Hotel Co v Cousins [1969] 2 Ch 106.
623
Daimler Co Ltd v Continental Tyre and Rubber Co Ltd [1916] 2 AC 307.
624
Unit Construction Co Ltd v Bullock (1959) 38 TC 712.
625
Chandler v Cape Industries [2012] EWCA Civ 525; Adams v Cape Industries plc[1990] Ch 433.
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One of the more relevant areas in which the courts attempt to pierce the corporate veil
relates to corporate groups. Though a company is usually positioned within a group for the
purposes of corporate optimisation, challenges arise when the court seeks to determine
whether the corporate veil of a subsidiary has been pierced and thus, liability may be
attributed to the parent company. Given this situation, it is arguable that there must be
some clear structure on the classification of group companies to ensure that a parent
company does not benefit from the group structure when the company is financially sound
but is permitted to rely on the veil of incorporation and corporate ‘separation’ when the
company is in financial decline. This challenge is generally more acute where some of the
companies in a group engages in high-risk ventures (such as oil and gas industry or
insurance).
Before considering some of the present definitions on corporate groups, it is useful to
note that a fundamental concern must be the relevant drafting style of any provision
seeking to regulate corporate groups. On the one hand, the statute may set out a definition
in a prescriptive manner. The immediate effect of this would be to create clarity and
predictability as to what structures will be caught. Quite obviously, this also holds the clear
advantage of enabling an ingenious company to craft an entity that will avoid the relevant
provision(s). On the other hand, a more enabling, broad-based and open-textured standard
leaves less room for creative compliance but places considerable onus on the persons
subject to the rules to determine the true ambits of the law (due to their inherently
uncertain nature) whilst also increasing the burden on overseers, such as Registrars, to
ensure adherence to the rules.
The United Kingdom Companies Act 2006 provides 2 approaches to the definition that
identifies when a company can be properly deemed the parent of another company; thus
forming a parent-subsidiary relationship. As it relates to a general test, emphasis is placed
on membership, and in particular voting rights, under section 1159 and Schedule 6 of the
Act: a company is to be regarded as a subsidiary of another company if that company holds
the majority of voting rights attaching to shares; is a member of that company and has the
right to appoint/remove directors who can cast a majority of votes at a board meeting; or is
a member and controls alone, pursuant to an agreement with other members, a majority of
voting rights.
For accounting purposes, however, another definition is to be applied. This is to be
found under section 1162 and Schedule 7 of the Act: an undertaking will be regarded as a
parent where it satisfies one of 4 criteria: where the parent company holds the majority
(more than 50%) of the voting rights attaching to shares; or the parent company has
membership in the subsidiary and has the right to appoint/remove directors who can cast
majority of the votes at board meetings; or the parent company has membership and
controls alone, pursuant to an agreement with other members, a majority of the voting
rights; or the parent has the right to exercise a dominant influence by virtue of a control
contract or provision in articles [this can be regarded as legal control]; or the parent
company has factual/de facto control where it has membership in the subsidiary and the
power to exercise dominant influence over entities managed on a unified basis.
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It is also useful to note International Financial Reporting Standard (IFRS) 10
(Consolidated Statements) which also emphasises the test of ‘control’.626 A parent company
is required to present consolidated financial statements, except if:
(1) It meets all the following conditions:
(i) It is a subsidiary of another entity and all its other owners,
including those not otherwise entitled to vote, have been informed
about, and do not object to, the parent not presenting consolidated
financial statements;
(ii) Its debt or equity instruments are not traded in a public market;
(iii) It did not, nor is in the process of filing, financial statements for the
purpose of issuing instruments to the public; and
(iv) Its ultimate or any intermediate parent produces IFRS compliant
consolidated financial statements available for public use;
(2) It is a post or long term-employment benefit plan to which International
Accounting Standard (IAS) 19 Employee Benefits applies; or
(3) It meets the criteria of an investment entity.627
Further, in determining the test of control, it notes that an investor determines whether
it is a parent by assessing whether it controls the investee. An investor is required
continuously to reassess whether it controls an investee. An investor controls an investee if
it has all of the following:
(1) Power over the investee;
(2) Exposure, or rights, to variable returns from its involvement with the
investee;
(3) The ability to use its power, to affect the amount of the investor’s
returns.628
Some of the considerations (which are defined in detail in the guidance document)
include the purpose and design of the investee, what the relevant activities are and how
decisions about those activities are made, whether the rights of the investor give it the
current ability to direct the relevant activities, whether the investor is exposed, or has
rights, to variable returns from its involvement and whether the investor has the ability to
use its power to affect the amount of the investor’s returns.629
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Having discussed the relevance in determining an approach definition of a corporate
group, it is now relevant to determine the ways in which such groups may be regulated,
outside of direct regulation. This is critical in ensuring that the corporate form is not being
abused. This may be appropriately divided into 2 stages: regulation of corporate groups in
the origin of the company and/or regulation during the life of the company. As it relates to
the origin of the company, regulation must ensure that each company within the group is
first independently viable. Outside of such an approach, the initial financing may be open to
abuse and access to corporate form should be limited. The issue of minimum capital and its
value in protecting the corporate form has been discussed in this paper; though the value of
such rules is slowly waning in the absence of mandatory ‘recapitalise’ rules. Given the
enabling approach to company law espoused in this Report, any attempt to limit the nature
and/or professions of the incorporators should be rejected. Further, due to the range of
activities embarked on by a group of companies, any minimum qualification on the
incorporators of the company will impose unnecessary rigidity, and may restrain corporate
growth and ingenuity.
As it relates to the regulation of corporate groups during the life of the company, the
key challenge relates to disregard of asset partitioning. The problem often arises where the
corporate form is intended to result in a clear divide between the assets of the
subsidiary/subsidiaries among themselves, and between them and the parent company.
Such partitioning should ensure that the assets of the company are not freely extracted by
the controllers of the business; thereby, serving as a guarantee that all transactions are
done on an arms-length basis. Quite to the contrary, it is often found that such walls are
only rebuilt where the company is in financial distress, though during the company’s
prosperity, the controllers often funnel the value out of the company. This places creditors
at unexpected risk as they have a legitimate expectation that all transactions within the
group would be done at an arms-length basis and thus at fair value.
There are 2 ways by which this can be controlled: the first may be properly termed the
legislative approach and the other, the practical approach. Under the practical approach,
creditors can seek to reduce the inherent risk, where their investment falls in an entity
which is part of a group of companies, by imposing controls, off-setting their risk by
charging more interest, the imposition of covenants and restrictions and placing security
over the assets which prevent their transfer/sale. Note that the power to impose any of
these will usually be reserved for the larger players in the market who are normally aware
of the dealings of the company. Where there is no information asymmetry for the smaller
creditors, they are unable to reduce the inherent risks.
The legislative approach may be three-fold. The first is linked to the issue of directors’
duties. No duty under such provisions is owed to the group; rather the duty is owed to the
company and the company alone. This was affirmed in Lindgren v L & P Estates Ltd630. Given
that the statutory duty is to promote the interests of the members of the company, if the
parent company is a controlling member of the company, then it begs the question whether
in such circumstances, the subsidiary is, in effect, promoting the interests of its parent.631It
630

[1968] Ch 572, CA.
This is permitted under the duty of care provisions in the British Virgin Islands. Note that this is
subject to shareholder control; though such control is illusory where the parent company has a
controlling interest in the subsidiary.
631
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should also be borne in mind that in the ‘zone of insolvency’ the duty, which was once owed
to the members, now shifts to the creditors.632
Another provision useful in determining the legislative approach is section 994 UKCA
2006 and equivalent provisions. This raises the challenge of unfairly prejudicial conduct. In
Nicholas v Soundcraft Electronics633 where the court noted that the withholding of sums by
a parent company where these funds were due to a subsidiary company does not amount to
unfairly prejudicial conduct when the purpose of that action is to keep the whole group
afloat. In effect, keeping the company afloat was in the best interest of the subsidiary
company. Also useful is the decision in Re Citybranch Group Ltd634 where it was noted that
an order under the ‘equivalent’ provision in the 1985 Act could be made in relation to a
holding company where it had been the affairs of a wholly owned subsidiary that had given
rise to an allegation of unfairly prejudicial conduct.
The third possible attack relates to what may be termed ‘claw back’ provisions (though
that term is a term of art in the United States jurisprudence). Any provision in the regional
Companies Acts which operates to reverse undervalued transactions or void transactions
also operates to remedy cases where transactions were not done at arms-length. Provisions
on fraudulent trading and director disqualification are equally relevant.
Tackling Corporate Groups in the Commonwealth Caribbean
Though it is often said that corporate groups remain unregulated in the Commonwealth
Caribbean, it is arguable that the presence of 3 main provisions assist the court in
effectively piercing the corporate veil where needed in the interests of justice. These are the
directors’ duties, unfairly prejudicial conduct and reviewable transactions provisions (as
far as they exist). In addition, some jurisdictions define a “holding” and “subsidiary”
company by identifying generally – a test of control, though further detail on the test of
‘control’ is absent from the statutory provision.635 It is further recommended that an
632

The varying standards across English law are noteworthy. Directors can be subject to the
obligation, first, when their company is nearing insolvency (The Liquidator of Wendy Fair (Heritage)
Ltd v Hobday[2006] EWHC 5803 at [66]), on the borderline of insolvency (Eastford Limited v
Gillespie, Airdrie North Limited [2010] CSOH 132 at [22]), on the verge of insolvency: (Colin Gywer
v London Wharf (Limehouse) Ltd [2002] EWHC 42 at [74]). Second, where the company is of
doubtful solvency: Gywer v London Wharf (Limehouse) Ltd [2003] BCC 885 at [74]. Third where the
company is at risk of insolvency: Kinsela v Russell Kinsella Pty (1986) 4 ACLC 215 at 223;
Winkworth v Edward Baron [1986] 1 WLR 1512. Fourth, there is no reference to insolvency but
rather the company must be in some financial predicament: a dangerous financial position (Facia
Footwear Ltd (in administration) v Hinchliffe 318 at 228), in a parlous financial state (Williams v
Farrow [2008] EWHC 3663 (Ch) at [21]), being financially unstable – Linton v Telnet Pty Ltd (1999)
30 ACSR 465) or in financial difficulties – Re MDA Investment Management [2005] BCC 783 at [70].
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section 540; Saint Christopher and Nevis, section 3; Saint Lucia, section 540; Saint Vincent and the
Grenadines, section 540; Trinidad and Tobago, section 5. A definition of “parent” and “subsidiary”
may be found in the merger and consolidation Division of the Cayman Islands Act. Such a definition
would be limited to that part of the Act. One of the better provisions may be found in British Virgin
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express provision identifying a test be inserted to assist the courts in determining the issue
of ‘control’; that is, whether a company can be properly regarded the parent of another
company. The challenges in inserting a prescriptive provision are well known and are
discussed above. Nonetheless, it is suggested that it is preferable to have such a rigorously
tested provision, similar to the United Kingdom (general as opposed to accounting
definition), where the focus of the test is one of membership and control. In addition, given
the inability to establish a company within a corporate group but rather as an individual
incorporation which is then included within a corporate group structure, Registrars (or
other responsible bodies) must ensure that each company is validly formed.
28.2. Key Theme Two: Extended Provisions on Director Disqualification
There are a number of provisions discussed in Chapter 12 which raise the
circumstances in which a director can be disqualified. Of considerable note is the Guyanese
approach, which expressly recognises disqualification orders made in another member
state of the Commonwealth Caribbean. This provision should be adopted across the
Caribbean, as it facilitates the ultimate aim of such provisions, that being to preserve the
integrity of the corporate form, rather than punishing directors.
Extensive provision for the disqualification of directors may be found in the UK
Company Director Disqualification Act 1986. This may be treated as the guiding provision
on director disqualification. The key elements are listed in brief below:


Where a person is subject to a disqualification order, he shall not be a director of a
company, act as receiver of a company’s property or in any way, whether directly
or indirectly, be concerned or take part in the promotion, formation or
management of a company unless (in each case) he has the leave of the court, and
he shall not act as an insolvency practitioner. (section 1(1)) The flexibility in the
provision is evident in the potential to act where leave of the court has been given.
The matters to be considered in determining unfitness are considered under
section 8.



A minimum and maximum period of disqualification should be identified (sections
1(2) and 6).



A disqualification order may still operate in cases of criminal misdoing,
notwithstanding that such a person is or has been punished under the criminal law
(section 1(4)).



Rather than being disqualified, a person may make an undertaking to be
disqualified. This is in contrast to a disqualification order on application to the
court. In determining the period of disqualification, the Secretary of State may take
into account other matters including criminal convictions. Here, the minimum
period is two years and the maximum period is five years (section 1A).

Islands, section 4. There is no provision in Belize. Also, as it relates to group accounting, reference
may be made to sections 147 – 151 in Jamaica.
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A disqualification order may also made where a person is convicted of an indictable
offence (whether on indictment or summarily). Where the court is one of summary
jurisdiction, the maximum period of disqualification is five years and, in all cases,
the maximum period is 15 years. (section 2).



Where there are persistent breaches of obligations imposed under companies
legislation or fraud related activity (e.g. fraudulent trading), a disqualification order
may also be made (sections 3 and 4).



There is a duty imposed on the court to disqualify a director of an insolvent
company. The fact of being insolvent is not the only pre-requisite as such would
operate unfairly against directors; rather, he must be director at the time the
company has become insolvent and his conduct as a director of the company makes
him unfit to be concerned in the management of the company. It also lays out the
circumstances in which the company will be treated as insolvent. (section 6).



In the interests of the public, any person may make an application to the Secretary
of State that a certain director(s) should be disqualified. In such cases, the Secretary
of State may accept an undertaking rather than seeking a disqualification order if it
is in the interests of the public to do so. (section 7).



The court has the power to vary the disqualification order (section 8).



There are also prospective provisions that permit disqualification for breach of
competition law. (prospective sections 9A –9E) Given the desire for regional
competitiveness on the basis of fair competition, such provisions may be equally
welcomed in the Commonwealth Caribbean.



The proceedings are civil but once ordered, they are backed by criminal and
financial liability(sections 13 – 15).

It is proposed that similar detail in the determination of director disqualifications in the
region be adopted, as even the Canadian provisions are extensive on the removal of
directors but only the provincial Securities Act636 permits the disqualification of a

636

JassminsGirgis, ‘Corporate Directors’ Disqualification: The New Canadian Regime?’ Alberta Law
Review page 1; (2009) 46:3; Girgis cites Ontario Securities Act, R.S.O. 1990, c. S-5, s. 127 [Ontario
Securities Act]; in Alberta, Securities Act, R.S.A. 2000, c. S-4, s. 198; in British Columbia, Securities
Act, R.S.B.C. 1996, c. 418, s. 161; in Manitoba, The Securities Act, R.S.M. 1988, c. S50, s. 148; in
New Brunswick, Securities Act, S.N.B. 2004, c. S-5.5, s. 184; in Newfoundland, Securities Act,
R.S.N. 1990, c. S-13, s. 127; in the Northwest Territories, Securities Act, S.N.W.T. 2008, c. 10, ss.
58-63; in Nunavut, Securities Act, S.Nu. 2008, c. 12, ss. 58-63; in Nova Scotia, Securities Act,
R.S.N.S. 1989, c. 418, ss. 134, 135A, 136A, 145; in Prince Edward Island, Securities Act, R.S.P.E.I.
2007, c. 17, ss. 58-63; in Quebec, Securities Act, R.S.Q. v-1.1, S-42.2, s. 262.1; in Saskatchewan,
Securities Act, S.S. 1988-99, c. S-42.2, ss. 134, 134.1, 135.1, 135.2; in Yukon, Securities Act, S.Y.
2002, c. 16, ss. 58-63.

319

director.637In addition, though not in extensive detail, this theme also raises the issue of the
establishment of a regional register of directors – this will increase transparency of the
boards on which directors sit.638 Both an open and closed register should be established.
The Registrar may exempt a person from being listed in the Open Register if, such a person
makes an application to the Registrar providing evidence that it is just and reasonable that
his or her name should not be so listed. Such an exemption should only be provided in rare
cases. This exemption may be time specific and should extend for no longer than is
necessary. In cases where such an exemption is provided, the specific information should
still be recorded on the Closed Register. Any person should be permitted to make an
application to the Registrar for information on the boards on which a particular director
has sat.
This will also assist in determining issues of board diversity, as discussed below under
Theme 8.The potential for the establishment of an independent (regional) investigations
board or team should also be investigated, with the initial investigations being discharged
by the Registrar or other relevant body, and the case being launched before a Director
Disqualification Tribunal. Any decision of the Tribunal may be appealed to the courts.
28.3. Key Theme Three: Director Remuneration
The general approach under section 102 of the Barbados Companies Act is that
‘[S]ubject to its articles or by-laws, or any unanimous shareholders agreement, the
directors of a company may fix the remuneration of the directors, officers and employees of
the company.’ This provision is reflected in other jurisdictions.639Outside of such
provisions, the articles of association of the company will inevitably vest the board of
directors with the power to manage the company [See chapter 12]. Within the power to
manage the company, the board of directors is empowered to appoint directors and
consequently set their remuneration. Thus, shareholders have indirectly, where there is no
intervention on their part, assigned the powers to set their remuneration to the directors
themselves. It is standard corporate practice that any director who attends a meeting will
be paid a fee; however, the focus of this recommendation (and the general discussion on
executive pay) is not on such fees, which are nominal only and often waived, but the focus
is on the funds paid under his or her managerial services contract which are much more
lucrative.
Quite relevant at the outset of this discussion is the fundamental investigation of why
should there be any state involvement in the regulation of executive pay when there is a
higher risk that the person will be fired if he or she does not perform satisfactorily. Thus,
his or her pay is reflective of the risk, which he or she undertakes. Further, when compared
to other professionals whose pay is generally higher than directors, no investigation is
undertaken. In line with this is the famous statement of then Secretary of State for the
Department for Business Innovation & Skills (DBIS), Sir Vincent Cable: ‘I am also asked by
critics why - as an addicted fan of Match of the Day - I don’t make the same fuss about the
Premier League footballers who earn upwards of £50,000 a week. But here, failure 637
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whether by managers, players or the club - is severely punished. Rewards, for the few, are
lavish but playing and managerial careers are usually brief. Quality is clearly recognised
and acknowledged. There is also a high level of ethnic diversity - not a feature of British
boardrooms. And it is not a committee of Manchester United players who set the pay of
Wayne Rooney. The fan base does not expect a puritanical approach to equality and will
tolerate some wide differentials; but it does expect rewards to reflect merit.’640
This recommendation will discuss a number of key areas including the nature/form of
director remuneration (excluding fees), criticisms of executive pay, challenges in regulating
executive pay, the regulation of executive pay in the United Kingdom and abroad and
suggestions for further reform. In light of these, it will close with a discussion on how
executive remuneration can be managed in the Commonwealth Caribbean.
Nature and Form of Director Remuneration
There are 2 main forms of remuneration: salary, which is fixed, and variable forms of
remuneration, which include bonus schemes (whether annual or long term) and share
options. Other perks often include a company car, subsidised mortgage finance, tickets at
sporting events, among others. As it relates to variable forms of remuneration, it is argued
that where remuneration is tied to performance this provides an incentive for directors to
run the company in the shareholders’ interest as the attainment of certain corporate targets
will directly correlate to their increased wealth. The DBIS Executive Pay Discussion Paper
(2011)641 noted that there had been a substantial increase in performance-oriented pay.
Though executive pay may not be as extreme as that experienced in some of the
developed countries, it is well established that the manner in which remuneration is set in
companies, particularly public companies is very important as the directors have an
incentive to be self-seeking, particularly in light of shareholder apathy. It is noteworthy that
though such issues of corporate governance often relate generally to public companies,
private companies are equally relevant in this discussion. The willingness of the court to
reach even into the affairs of private companies is discussed in the case law below.
Criticisms of Executive Pay
In the post-GFC period, 3 main criticisms of executive pay were often cited. First,
executive pay is poorly correlated with performance. Given that executive pay is a potential
solution to the managerial agency problem [this arises as a result of the conflict of interests
due to the separation of ownership and control between the principals or shareholders, and
their agents, and the executives], it is accepted that executives should benefit when the
company flourishes but their prosperity should equally decline in line with the
shareholders when the company is performing poorly.
Executive pay, however, does not reach this ideal and thus does not seek to rectify the
managerial agency problem. Though further statistical study is needed on this area in the
Caribbean region, it is useful to note that the DBIS Executive Pay Discussion Paper
640
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(2011)642 noted that while the share price in FTSE 100 companies increased annually by
only 1.7%, executive pay increased in the same years annually by 13.6%. The insignificant
link between pay and performance is often described as rewarding failure [the bête noire of
the corporate governance brigade].
Second, the lack of parity between senior management and rank and file employees
was also noted. In the United Kingdom in the 1990s, the differential was 47:1. This
prompted John Edmonds, President of the Trade Union Congress, in 1998 to regard
executives who award themselves huge salary increases while holding down workers’ pay
as bloated rodents.643This disparity was also regarded by Lord Myners, 2 years later, as
‘one of the iconic failures of corporate governance’.644It is well established that employee
morale is closely tied to issues of perceived fairness. On the concept of fairness, the Hutton
Review of Fair Pay noted that fairness was comprised of two elements: (i) procedural
fairness, which relates to the process by which pay is set and (ii) an assessment of the
combination which the individual makes to the success of the enterprise.645
Third, the growing disparity in pay may be tied to a deeper societal problem. The
Walker Report regarded the earning gaps as a matter of wider public concern as ‘they stem
from a much wider perspective of social justice linked to growing inequalities in income
and wealth generally in many developed economies’.646
Challenges in Regulating Executive Pay
Three of the main challenges in regulating executive pay are group-think, cross
pollination and remuneration consultants. As it relates to group-think, even if the directors
set up a separate remuneration committee which may be staffed with independent/nonexecutive directors, they all seem to think alike. To form part of this “sacred society” creates
an “in crowd” and therefore forms a formidable opposition to any challenging of the status
quo. Relative to cross pollination, where a corporate director serves on the board of
another company, such directors may be indulging in what United Kingdom Prime Minister
David Cameron regarded as ‘back scratching’.647 Further, the inclusion of remuneration
consultants appears to be of little avail. A remuneration consultant is an independent
company, which advises the board on executive compensation. The objectivity of such
remuneration consultants is called into question where the corporate board secures their
livelihood. Such companies would be well aware that were they to propose an action,
642
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which creates a downward spiral of executive pay, their services may not be retained in the
future. As between the competitiveness of remuneration consultants for corporate clients,
there is a possibility that in an attempt to stay ahead of the curve of competitive companies,
there will be an upward spiral in executive pay.
Regulation of Executive Pay (Abroad)
There are 2 main methods by which executive pay can be properly ‘regulated’. There
may be judicial responses to issues of executive remuneration, which may be bolstered by
legislative responses.
On the issue of judicial response, there are 2 main ways through which the judiciary has
sought to combat executive pay. First, reference is made to the obligation of directors to use
their managerial powers for a proper purpose. In cases where excessive remuneration may
be regarded as exercising one’s powers for an improper purpose, the court may set aside
such remuneration. In the English case of Re Halt Garage,648 relating to remuneration given
to a director in a private company who was incapacitated with illness, the court was clear
that if there is no genuine exercise of the company’s remuneration power for a proper
purpose, it will be set aside as an unauthorised gift. The other provision, which has been
used is the unfairly prejudicial provision. The English cases of Fowler v Gruber649 and Smith
v Croft (No. 2)650 indicate the potential, yet reluctance of the court to make such an order
under section 994 of the United Kingdom Companies Act 2006.
Though there is only one general provision in some of the Companies Acts in the
Commonwealth Caribbean region relative to executive remuneration 6 key provisions may
be found in the United Kingdom Companies Act 2006. The first 3 provisions relate to
quoted companies only. These will be briefly discussed. Section 420 of the UKCA
2006requires the directors to prepare a remuneration report for each financial year of the
company. For failure to do so, each director commits an offence and is liable on conviction
to a fine. Such a report must be signed under section 423 of the UKCA 2006. Section 421 of
the UK CA 2006 confers on the Secretary of State the power to make provision by
regulations regarding the information to be contained in the report, how the report is to be
set out and the part of the report that is auditable. Under section 423 of the UKCA 2006,
such a report must be circulated to the shareholders of the company and under section 441
of the UKCA 2006 must be filed with the Registrar. In addition, for quoted companies, under
section 430 of the UK CA 2006, such a report must also be made available on the company’s
website.
Other provisions in the companies’ legislation include section 188 of the UKCA 2006,
which states that if there is a managerial services contract of two or more years, it must be
voted on by the shareholders. It should be noted that prior to this, it was a 5 year term,
though in practice, the usual managerial service contract was for no more than one year.
Reference may also be made to section 217 of UKCA 2006 which provides that where
payments are made to directors for their loss of office [defined under section 215 of the
648
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UKCA 2006], shareholders must be given a memorandum setting out the details and they
have to approve what has gone on by an ordinary resolution. Excluded from this
requirement based on section 220 of the UKCA 2006 would be any payment, which is made
in good faith in discharge of a legal obligation or by way of settlement of any claim in
relation to or in connection with the termination of a person’s office or employment.
Five guiding themes, equally relevant, are found in Schedule 8 of the Large and
Medium-sized Companies and Groups (Accounts and Reports) Regulation 2008.651First,
there should be an identification of who sets executive pay,652 identification and
specification of the company’s policy on executive pay,653, identification of how executive
pay relates to pay arrangements in the company654 [this may include what is the
differential between senior management and rank-and-file employees], identification of
how corporate performance correlates with pay and disclosure of the elements (and
relevant percentages) of each particular feature which forms part of the executive director
compensation.
The key provision reflected in some jurisdictions is referred to as the ‘say on pay’ vote.
Under section 439 of the UKCA 2006, the annual remuneration report has to be put to an
advisory vote at the accounts meeting which is the annual general meeting. Though the
provision does not indicate expressly that the vote is advisory, subsection (5) emphasises
that the entitlement to remuneration is not conditional upon endorsement of the directors’
remuneration report. Thus, even in cases of a majority vote rejecting the report, the
directors’ contracted remuneration with the company remains in place. Given the power of
shareholders to remove directors or to reject them should they stand for re-election, any
board whose report has been rejected on this basis would take heed to correct this in line
with shareholder expectations. This is reflected in the discussion of practice directly below.
In weighing the value of a mandatory vote or veto, the DBIS Executive Pay Discussion
Paper (2011) noted that almost 10 years after the introduction of ‘say on pay’ in the United
Kingdom, pay has continued to rise with no clear link to performance.655 The DBIS
Executive Pay Shareholder Voting (2012)656also noted the legal implications of a
mandatory vote or veto which would, in effect, shift the power back to the shareholders
which they have given to the directors under their general duty to manage the company. In
effect, the value of the provision is to give shareholders, when desirable, an opportunity to
signal their discontent. The failure to mandate a further discussion, even in cases where
there is a failed vote is regarded as one of the shortfalls of the legislative provision.
In practice, the shareholders normally endorse the report. During the 2011 annual
general meeting season, some unofficial figures revealed that just under 6% of
shareholders voted no. In 2009, in the post crisis period, on 5 occasions, there was an
outright no majority vote while the average dissent was 12%. In 2010, there were no ‘no’
votes while 3 were recorded in 2011.
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One of the examples of corporate response to a rejected remuneration report is evident
in the experience of Royal Dutch Shell where bonuses were awarded even though the
company had failed to meet their targets. In response to this, the former chairman of the
remuneration committee, Peter Job, stepped down 5 months later. Shareholders were
incensed by his recommendation that directors take up half their share awards even
though Shell had missed its target of finishing third out of a peer group of five rivals. As a
result the company had increased consultation with its major shareholders about
remuneration policies. The company regarded that this move would result in a better
alignment of ‘remuneration policy with shareholder interest and long-term strategy’.657
In Australia, since 2005, shareholders have had a vote on the Corporations Act 2001
(Section 250R); a recent review of which was regarded as successful.
Suggestion for Further Reform (Abroad)
There are a number of proposals regarding the most effective and efficient manner of
managing executive pay – some of these are discussed below (in no order of preference or
significance).
First, DBIS Executive Pay Discussion Paper (2011) suggested that the eligible
candidates for the remuneration committee should be expanded, including such persons as
employees.658 Some of the challenges relevant to the inclusion of an employee
representative would include, but not be limited to, how such person would be appointed
(whether by the shareholders or through the board of directors – noting the possible
conflict of interest where they are appointed by either party) and whether it would be a
form of tokenism or if they would have any real power over the remaining members of the
board. Assuming that the other sitting members of the committee were directors and thus
owe their duty to the company and company alone; to whom would such representatives
owe a duty? Relative to employees but serving as a separate solution would be whether the
advisory vote could be done by employees. This suggestion of the DBIS Executive Pay
Discussion Paper (2011) is baseless as there is no power to remove the director on the part
of the employee and thus, they may merely agitate without change. Further, given the fact
that employees are ‘in effect’ hired or fired by persons who have an interest in the board of
the company, it is highly likely that employees, if they were to act in a self-interested
manner, would opt for higher pay rather than changing the status quo of spiralling pay.
Second, increased disclosure with the view of shaming boards of companies and
empowering shareholders may be of limited success. Since 1995, there has been increased
disclosure of pay but this has created the converse effect. It may be suggested that having
seen what other companies pay, this encourages a director to agitate for further funds
given the competitive advantage of retaining him/her. This has resulted in an upward
ratchet with a determination on the part of each company to pay better than its
competitors.
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Third, the inherent challenges of linking pay with performance include the uncertain
nature of one’s compensation, even in cases where the director is working diligently. Such
persons would be affected by general stock market fluctuations and the potential for rapid
oscillations from year to year would reduce the attractiveness of the job. One suggestion
has been offering share options. The theory is that if a director owns shares in the company,
that director would be more incentivised to work diligently with a view to increasing the
shareholders’ returns. The reality, however, is that such an option hinders diversification. A
director would want to ensure that he or she does not place, according to the old adage, “all
of their eggs in one basket”. By being employed by the company, a director’s reputational
capital is tied to that company. Also requiring that part of the director’s income be tied to
the company’s performance adds to the director’s already high risk.
The fourth key point relates to the inability, or apathy, of shareholders to be agents of
change. They are only often highly interested in the affairs of the company, when the
company is on the verge or has already failed (this does not relate to insolvency but rather
the failure to attain performance or other targets). It is also accepted that shareholders
understand the complexity in setting executive pay and would prefer not to be involved. As
it relates to the recruitment and selection of a director, some of the factors include how
much are present executives in the company being paid, what are the company’s plans and
objectives and how critical is this individual to the attainment of these goals, how much
money does the company have to pay the individual, will the addition of this person
increase the ‘investment attractiveness’ of the company, what are the pay levels elsewhere
in the industry, assuming the individual is currently employed, what is this individual’s
current pay package and how relevant are performance-oriented incentives in this sector.
Finally, on the issue of shareholders, given the data above on the apathy of shareholders
even with the ‘section 439’ weapon (say-on-pay vote), it is unlikely that this will bring any
change.
The final key point would be the likelihood and/or feasibility on the issue of a pay
multiple or cap. The Hutton Review of Fair Pay hinted at the multiple of 20:1 being feasible.
Such a multiple would be administered in a ‘comply-or-explain’ manner where boards
would be able to explain their non-compliance with the appropriately selected multiple.
Another alternative would be a cap on executive pay (whether expressed as a multiple or
otherwise). Such an approach was eventually not further considered by the Government.
One of the inherent challenges is the varying approach to executive pay across sectors, and
even within sectors. Further, issues of reporting and compliance-checks would add
unnecessary burdens to companies and the state respectively.
Tackling Executive remuneration in the Commonwealth Caribbean
In dealing with any form of regulation of private and public companies, it is often
suggested that a clear distinction between the rules applicable to both should be made. It is
accepted, however, that if the regulation is restricted to public companies, there may be an
increase in private equity buy-outs. Further, if it is relevant to both types of companies, it
would constrain companies who are willing to pay to recruit the best talent and may force
them to move off-shore. The basis on which the government would introduce prescriptive
rules for the private sector would be questionable. It is, however, arguable that a comply or
explain, on the one hand, or non-mandatory opt-out approach on the other, may be better
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suited, though a director may argue that he is only interested in employment at a particular
firm where the shareholders have opted out of such a provision.
Though the general approach is not to provide a prescriptive provision as it relates to the
recommendations raised in the chapter, here the report will veer away from that approach.
It is suggested that an enabling provision, mixed with mandatory components, would be
useful in upholding the policies of transparency and fairness which are seminal to the
development of a modern company law framework. Like the Walker Report, this report
equally recommends that the goal of any such reform should be to veer away ‘any cap on
earnings or on the ratio of earnings of the highest to the lowest paid’.659
'(1) Unless the articles otherwise provide, within a company’s annual report, the board
of directors must include the following:
(i) an identification of who sets executive pay;
(ii) identification and specification of the company’s policy on executive pay,
identification of how executive pay relates to pay arrangements in the
company [this must include a differential between senior management and
rank-and-file employees]; and
(iii) identification of how corporate performance correlates with pay and
disclosure of the elements (and relevant percentages) of each particular
feature which forms part of the executive director compensation.
'(2) Where the articles do not otherwise provide, this must be listed on the agenda as a
separate item requiring the approval of shareholders by ordinary resolution.
'(3) No entitlement of a person to remuneration is made conditional on the resolution
being passed by reason only of the provision made by this section.’
As noted above, it is usually unlikely that there is a majority vote against the
remuneration report; however, the Report entitled Say on Pay: Six Years On – Lessons from
the United Kingdom Experience notes the reasons why shareholders exercise their
vote.660The reasons shareholders vote against a resolution include cases where
performance conditions have been changed which causes them to be easier to meet, there
are high levels of pay and there is no real link to the performance achieved, or to be
achieved, annual bonuses continue to rise and salaries continue to increase, perhaps double
digit salary increases become a pattern, and structural issues and overall lack of
performance linkage and/or performance targets do not align with the long-term strategy
of the company. Shareholders usually abstain where there is no evidence of excess and a
good level of disclosure, but salaries have been increased year on year and there is no
justifiable reason as to why and/or overall, there are no structural issues but there is a
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general lack of disclosure and there is scope for more information to be disclosed and for
the company to be more transparent.
Finally, shareholders vote in support of the directors’ resolution where:
 there is clear disclosure of the main aspects of remuneration (i.e., performance
criteria, maximum awards, any departures from normal practices/scheme details);
 there is no evidence of excess;
 there is a clear link between pay levels and performance;
 there is clear alignment of the interests of shareholders and directors through
robust remuneration practices;
 the remuneration committee demonstrates behaviours that protect the interests of
shareholders whilst offering pay packages and remuneration policies which allow
incentivisation and retention; and/or
 performance targets for the long-term incentive plans do support the long-term
strategic plan of the company.
In conclusion, regarding this theme of director remuneration, the value of such
approaches was referenced in the Cadbury Report where it was noted that ‘[S]ay on pay
promotes dialogue between investors and boards and encourages investors to engage with
boards on a readily understandable issue, where interests may conflict. It is also a litmus
test of how far boards are in touch with the expectations of their investors.’661 Finally, Sir
Christopher Hogg, Chairman of the Financial Reporting Council and Chairman of
GlaxoSmithKline at the time of the defeat of their remuneration report resolution in 2003,
observed: ‘The vote forced a focus on pay for performance. It was definitely a step in the
right direction. Even though the vote is only advisory, it does have an impact – boards are
not insensitive to the consequences of a defeat or a high vote against and are very aware of
the message that is being sent by shareholders.’662
28.4. Key Theme Four: Protection of Small and Medium Enterprises (SME’s)
It is well established that a small or medium enterprise is often more likely to fail
within the first 2 years than a larger enterprise. This is often linked to cash flow problems,
lack of planning and over-expansion too early in the corporate growth cycle. The
recognition of the frailty of smaller business has been accepted worldwide with many
jurisdictions, including those within the region, making special provision for smaller
businesses. Usually such provisions are linked to access to finance for smaller businesses.
Generally, none of the approaches focus on the establishment and operation of the
corporate entity generally. The United Kingdom’s approach, however, under the Small
Business Enterprise and Employment Act 2015, though addressing issues of finance,
addresses other issues which are crucial to corporate survival, though they are not
extensive in making general concessions for small businesses.
Reference may be drawn, as an example to the Small Business Development Act 1999 in
Barbados.663Under section 3, a small business is defined as:
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‘(1) For the purposes of this Act, a small business is an enterprise that:
(a) is incorporated under the Companies Act;
(b) has satisfied any 2 of the following criteria:
(i) the small business has not more than $1 000 000 as stated or paid up
capital;
(ii) the small business has not more than $2 000 000 in annual sales;
(iii) the small business has not more than 25 employees;
(c) subject to subsection (2), is not more than 25 per cent owned or controlled by a
company whose share capital and annual sales exceed the share capital and
annual sales mentioned in paragraph (b) or by a subsidiary of that company or
by a subsidiary of a larger group of companies
(d) is not controlled by a company whose share capital and annual sales exceed the
share capital and annual sales mentioned in paragraph (b) respectively;
(e) has no agreement for the payment of fees on a continuing basis for managerial
or other services to any person where those services do not form part of the
normal business operations of the enterprise.’
The first requirement is particularly relevant to our discourse, that is, it must be
incorporated under the Companies Act. Such a provision implies (as it is intended to) that
there are no concessions for the incorporation of small businesses under the Companies
Act. It may be (and rightly so) that these minimum requirements should be satisfied before
the owners of the company are entitled to the protection afforded by the corporate veil.
Nonetheless, some assessment should be done on whether any of the requirements under
the Act (particularly, disclosure requirements) are unduly burdensome on small
companies, and whether there are measures which could mitigate this harshness whilst
still protecting shareholders, creditors and the wider interests (including employees, the
community and other stakeholders.
The lack of access to resources and best practice guides on simple disclosure
obligations should be satisfied by the recommendation throughout this Report of online
filing supported by interactive videos and forms. Such would be programmed to identify
errors or inadequacies in the registration or filing process.
It is well accepted that, due to a lack of experience, such companies carry additional
risk; and it begs the question whether less stringent regulation may promote, rather than
avoid, their failure. The reality of the varying nature and experience of companies, and thus
the creation of new corporate vehicles, is rightly one of the key themes in any modern
company law discourse and should not be avoided here.
28.5. Key Theme Five: Managing Regional Corporate Competitiveness
In discussing the reform movement under this theme, reference may first be drawn to
article 32 of the Revised Treaty of Chaguaramas which permits the competent Organ to
establish basic criteria for Member States in order to safeguard against manipulation or
abuse of such rights, including the operation of companies, so as to gain an unfair
advantage against other Member States. The importance of regional competitiveness
cannot be understated but this term must be first defined. Regional competitiveness may
be loosely defined in two ways. First, it could refer to corporate competitiveness as
between other jurisdictions and the region. Second, it could refer to corporate
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competitiveness as between member states. There is a natural overlap between these 2
definitions and if there is healthy competitiveness among member states which makes
them internationally competitive, a natural competition between other jurisdictions and
the region will evolve.
Relative to the second interpretation of regional competitiveness, it may be argued that
the common adoption of a model law would reduce the individual competitiveness of each
state; thus, preventing them from retaining their competitive advantage over another state.
This is indeed a fallacy; but, even if this argument were proven to have any weight, the
benefit of common provisions and thus, the ability for free movement and/or expansion of
regional companies without additional stringent, unfamiliar regulation far exceeds any
benefit to be derived from inter-regional competitiveness. Further, common provisions
reduce the likelihood of forum shopping where companies move to jurisdictions which are
less stringently regulated and thus take advantage of legal loopholes which, should the
company decline into the dark abyss of insolvency, may result in possible reputational
damage of that country and the wider region.
This theme supports this Report and the wider development of a model law which is
acceptable across the region as a minimum standard. States are not later prevented from
bolstering their provisions but should ensure that any adaptation of the provisions does not
increase the likelihood of forum shopping or hinder cross-border trading and movement.
28.6. Key Theme Six: Modern Registration
The importance of modern registration is critically important. The importance of a
standard form arrangement from incorporation to dissolution, including the provision of
model articles is critical for any modern registration process. Such a process should be
clear, predictable and simple for a reasonably prudent person, as opposed to a reasonably
prudent business person, to complete. The online portal should support the process by use
of online best practice guides, supporting statements and interactive videos. If as suggested
above, a similar application process is adopted regionally, this reduces the labour intensity
of this task as the ‘best practice’ guidance can be duplicated for use regionally.
The legislative framework should also be comprehensive. This requires that all of the
key provisions relating to the formation and operation of companies should be included or
referable in the key companies legislation. Further, the process should be generally simple
to complete in an efficient manner without the retention of the services of an attorney-atlaw, which increases the costs, and thus reduces the accessibility of the corporate form
from those who may be competent but unable to afford such services. Another key theme in
modern registration is electronic registration. The issue of increasing the number and
efficiency of electronic registers is discussed under Theme Nine.
28.7. Key Theme Seven: Shareholder Activism
‘Shareholders seldom assert their will. They are led and easily led...the rule that
shareholders do as they are bidden by their servants (the directors) has very few
exceptions.’
Van Oss’ claim in 1899 in Cheffins664
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Brian Cheffins, Corporate Ownership and Control: British Business Transformed (Oxford, Oxford
University Press, 2008) 124.
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Given their ownership of the company, all power is bestowed on shareholders who dictate
the content of the articles of the company (the company’s governing document); therefore,
such persons hypothetically manage the affairs of the company. The allocation of this
power to the board of directors, however, means that the managerial authority is in reality
vested in the managers of the company. In the absence of a special resolution directing
management, shareholders are unable to exercise any ‘real’ authority. As a result,
shareholders in public companies are said to have taken a hands-off approach. The direct
challenge of this is that sleeping shareholders may encourage management to act in a selfserving manner, thereby producing agency costs. This must be balanced with one of the
inherent challenges of shareholder activism. Where shareholders are overly involved in the
company they may be inclined to pursue short-termism, and thus, an agenda that is
counter-productive to the long-term success of the company.
The importance and benefits of formal and informal discussion between shareholders
and management is well noted in many reports. The Walker Report noted the link between
better management and communication between the directors and shareholders: ‘[A] more
productive and informed relationship between directors and shareholders should help
directors in better management of the company’s affairs.’ The Financial Reporting Council
Consultation noted that ‘[M]ore effective engagement should improve the governance and
performance of investee companies, assist the efficient operation of capital markets and
increase confidence in business. Greater clarity in the respective responsibilities of asset
managers and asset owners and strengthened accountability of institutional shareholders
to their clients will also strengthen trust in the financial system.’
An informal link between the global financial crisis and the apathy of shareholders has
also been made. Ruth Sunderland in The Guardian noted ‘One of the systemic flaws laid
bare in the credit crunch is an ownership vacuum: the big institutional holders of shares pension and insurance funds, investing on behalf of their members - failed to act as
responsible, engaged owners, but stood by while executives at banks and other companies
embarked on a journey of reckless destruction.’665This is compounded by the advent of the
reliant and unchallenging shareholder.
Though pitched at institutional investors, the Stewardship Code in the United Kingdom
provides 7 key principles, which are intended to increase shareholder activism, and are
organised around 2 basic themes: (i) intervention and (ii) disclosure.666 As it relates to
intervention, principle three encourages monitoring of the investee company. This includes
the recommendation that investors should satisfy themselves as to the quality of the
corporate governance of the companies in which they invest, endeavour to identify
problems at an early stage, and communicate their concerns to the board.
Principle four places an onus on institutional [usually larger] investors to establish
clear guidelines on when and how they will escalate to protect shareholder value. A menu
of escalation could be holding annual general meetings with management to discuss
665

Ruth Sunderland, ‘A plea to Sir David: save our schools, jobs and pensions from Britain's timid
investors’(The Guardian, Sunday, July 12, 2009).
<http://www.theguardian.com/business/2009/jul/12/david-walker-banking-regulation>
last accessed November 1, 2015.
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<https://www.frc.org.uk/getattachment/e2db042e-120b-4e4e-bdc7-d540923533a6/UKStewardship-Code-September-2012.aspx> last accessed December 1, 2015.
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specific concerns, then expressing concerns through the company’s advisers, then meeting
with the chairman, senior independent director, or with all independent directors, then
intervening jointly with other shareholders on particular issues, then making a public
statement in advance of an Extraordinary General Meeting (EGM) or an Annual General
Meeting (AGM), then submitting resolutions at shareholders’ meetings; and finally,
requisitioning an EGM, in some cases proposing changes to board membership. Principle
five notes that investors should be willing to act collectively with other investors were
appropriate. Principle six notes that investors should have a clear policy on voting; voting
all of their shares and not automatically supporting the board.
Relative to disclosure, principle one encourages investors to disclose their policy on
how they will discharge their stewardship responsibilities. Principle seven encourages
periodic reporting on their stewardship and voting activities.
Given its ‘comply or explain’ nature, the Corporate Governance Review 2011 was not
prepared to declare victory regarding shareholder activism noting that it would take time
to see how these principles are being applied.
28.8. Key Theme Eight: Board Diversity
The issue of board diversity has been a recurring conversation in the United Kingdom
over the past 5 years after the revelation of the appointment of very few women to
positions of prominence within the corporation. As noted in the earlier parts of this Report,
Vince Cable, in his capacity as Secretary of State for Business, Innovation and Skills noted
the significant progress of some corporation with no female representation in the board
room to statistics which reflect that almost a quarter of all FTSE’s 100 board positions were
being filled by women.
These findings were based on the report of Lord Davies of Abersoch who noted that in
February 2011,667 there were 87.5% men to 12.5% women sitting on the boards of FTSE
100 companies; though this was a 3.1% increase on the 9.4% representation recorded in
2004. To achieve the desired balance in boardrooms, according to the Equality and Human
Rights Commission (2008) cited in this report, would take 70 years at the rate of current
change. In this report, he emphasised the importance of choosing the best qualified and
talented persons, not choosing persons on the basis of gender. It, however, required
explanation that women held a long record of achieving the highest qualifications and
leadership positions yet there was an undeniably poor representation on boards when
compared to their male counterparts. It therefore raised the question whether board
recruitment was slowly being based on factors other than skill, experience and
performance.
There were 2 main approaches suggested throughout the review: a prescriptive
approach through the introduction of quotas (which had already been tried to little avail)
or a more light-touch approach. Many respondents rejected the idea of quotas on the basis
that it could lead to tokenism – where appointments are made not on presumable merit but
rather for the sake of inclusion of members of minority groups. All Chief Executives of FTSE
100 companies were required to identify a target goal of the percentage of women they aim
667

Lord Davies of Abersoch, ‘Women on Boards’ (Feb 2011).
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/31480/11-745women-on-boards.pdf> last accessed December 1, 2015.
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to have on their board. Quoted companies should be required to disclose each year the
proportion of women on the boards, women in Senior Executive positions and female
employees in the whole organisation. The Chairman should, in line with the UK Corporate
Governance Code provision B2.4668 provide disclosure on the company’s appointment
process and how it addresses diversity in the company’s annual report including a
description of the search for possible candidates and the nomination process.
To achieve the recommendations, the Report suggests that there are 2 classes of
women who are well-qualified to be appointed to UK boards. These are executives from
within the corporate sector and women from outside the corporate mainstream, including
entrepreneurs, academics, civil servants and senior women with professional service
backgrounds.
Some of the general barriers to success include the fact that sponsorship and mentoring
was often given to male counterparts, thus giving such persons an edge in cases of
promotion. Behavioural traits, including a lack of self-belief, and the absence of positive
role models compounded this issue. On the other hand, though regarded as generally
competent, it was thought that women in leadership positions in academia, the arts, the
media, the civil service or other professional services would be misplaced due to their
inability to understand the corporate dynamic. The report, however, noted that the
challenge was more closely linked to the informal (and unspoken) networks influential in
board appointment, lack of transparency around selection criteria and the way in which
executive search firms operate.
Though this discussion has generally been guided by statistics on FTSE 100 (and
therefore larger) companies, such a discussion is relevant across all corporate structures.
What must be avoided at all costs are quotas which may lead to tokenism and nepotism
(where such may fill ‘idealistic quotas’ of board representation). The question therefore
remains what is the most efficient method of tackling board representation across the
Commonwealth Caribbean. Given the enabling, as compared to regulatory, approach to
company law, as outlined in the first chapter, it is suggested that a heavy-handed approach
through legislation may not be an ideal avenue. Further, quotas may indirectly and
unintentionally diminish the value of the women’s contribution where such women are
presumed to be in the position to simply tick a corporate box or fulfil a corporate strategy.
Nonetheless, such quotas may be seen as bringing credibility to the process as it creates a
measurable outcome.
Various interventions taking place worldwide underscore the relevance of this issue. In
2003, Norway passed the Norwegian Quota Act. Termed the “Women on Boards” Act, this
requires at least 40% in limited companies to be of either sex. With a two-year grace period
to fill their boards, the law which was in effect from 2006 has resulted in the female board
representation now being stabilised at 40%. With no rule in place for private limited
companies, there is only an 18% representation of women in such companies. On the
ground, it is argued that this policy caused some distress as it was regarded as a mere token
act which may result in the crash of the stock market and the end to foreign Norwegian
business due to the inability to find suitable women to sit on boards. Nonetheless, one of
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the positive results is that the number of women in top management positions has now
increased by 50%: from 20% in 2001 to 31.5% in 2011.669
Also cited in the Report was Spain who passed a gender equality law in 2007 obliging
public companies and IBEX 35-quoted firms with more than 250 employees to attain a
minimum 40% share of each sex on their board within 8 years (ending in 2015). Though no
formal sanctions were identified, the companies attaining this quota are intended to be
given priority status in the allocation of government contracts. Though the percentage
stood at 6.2% in 2006, it had risen to 11.2% in early 2011; however, reported progress has
been slow. Also with a quota system is Iceland which passed a law in 2010 requiring that all
public owned and publicly limited companies with more than 50 employees should have
40% of persons from each sex by 2013.
As evidence that quotas are less effective, reference has been drawn in one report to
the United Kingdom which has taken a voluntary approach where female board
membership has increased from 11% to 17% and the number of women in senior
management positions from 15% to 19%. Reference was also made to Germany, which
without a quota system, was able to increase the number of female executive directors from
0% to 8% in the past 5 years.
The UK Report also noted that countries taking alternative action include the United
States,670 Canada (gender parity legislation), Australia (reporting guidelines requiring
disclosure), Austria (publication of measures taken to promote women on to management
boards), Denmark and Sweden (“comply or explain” approach) and Poland
(recommendation through corporate governance codes). It should be noted that even with
their very light touch approach, Sweden had recorded, in 2010, the highest number of
female senior managers with 22% representation, rising form 14% in 2007 with board
membership standing at 25% female.671
If diversity on corporate boards is valued simply because diverse organisations benefit
from a variety of opinions, perspectives and experiences, such a policy should be critically
considered in one of its many manifestations: first, voluntary guidelines for corporations
which require them to put in place gender diversity policies, targets and reporting; or,
second, legislating quotas; or, third, mandating diversity targets.
Though usually limited to public companies, it is often said that what is good for the
goose is good for the gander. A light touch, non-compulsive approach (the first
manifestation outlined above) would be valuable across corporations.
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Country

%
of
women on
boards

Country

%
of
women
on boards

Australia
Hong Kong
Japan
New Zealand
Singapore
Industrialised
Pacific

9.9
7.6
0.9
11.4
5.7
3.6

China
India
Indonesia
Malaysia
Pakistan
Philippines

6.6
4.1
4.1
4.2
4.6
23

South Korea
Taiwan
Thailand
Emerging Markets - Asia

1
6.4
8.7
4.7

Czech Republic
Hungary
Poland
Russia
Turkey
Emerging Markets - Europe

4.4
10.2
10.2
5.8
9.7
7.8

Egypt
Israel
Morocco
South Africa
Emerging Markets – Middle
East and Africa

7.1
12.5
0
14.6
12.4

Asia-

Austria
Belgium
Denmark
Finland
France
Germany
Greece
Iceland
Ireland
Italy
The Netherlands
Norway
Portugal
Spain
Sweden
Switzerland

6.7
6.5
12.1
21
8.2
9
9.5
14.3
7.1
3.6
10.3
35.9
0.4
6.6
23
8.4

UK
Industrialised Europe

7.8
9.6

Canada
US
North America

11.3
11.4
11.4

Argentina
Brazil
Chile
Colombia
Mexico
Peru
Emerging Markets – Latin
America
Total Emerging Markets

4.7
6

Overall Total
8.9
Source: Women on Boards: A Statistical Review by Country, Region, Sector and Market
Index; Governance Metrics International; March 2009
Table: International Comparison of Women on Boards672
672

Women on Boards (n 642) 25.
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28.9. Key Theme Nine: Regional Concerns: World Bank ‘Doing Business’ 2015 Report
Though the country specific metrics have been discussed in Chapter 8 of this Report,
this recommendation offers general guidance on improving these metrics – with a view to
reforming legislation and thus creating a modern company law framework, which underlies
the desirable policies raised in Chapter 1. This recommendation discusses 2 key aspects:
starting a business and protecting minority investors. Given the independent study on the
reform of insolvency law in the Commonwealth Caribbean, the discussion of ‘resolving
insolvency – measuring the strength of insolvency laws’ will be excluded from this
discussion.
Starting a Business: The Growing Efficiency of Company Registries673
The World Bank 2015 Report notes that entrepreneurs should have the vehicle to turn
their ideas into a business. Bureaucratic obstacles and high costs imposed by inefficient
company registries deter people with good ideas from embarking on the path of formal
entrepreneurship. Fritsch and Noseleit (cited by this Report) argue that where formal
entrepreneurship is higher, job creation and economic growth also tend to be higher;
further, as more businesses formalise, the tax base expands, enabling the government to
spend on productivity-enhancing areas and pursue other social and economic policy
objectives. Further, the report cites Motta, Oviedo and Santini who provide evidence of the
direct link between the relative ease or difficulty of incorporation and the economic
consequences. Regulatory reforms that make it easier to start a formal business are
associated with increases in the number of newly registered firms and higher levels of
employment and productivity. The converse is also true; countries with excessively
cumbersome regulation of start-up are associated with higher levels of corruption and
informality.
Given its efficiency, there is a global trend to develop efficient, online registries. It
should be noted that the simple fact of online registry does not automatically increase
efficiency. Some of the key functions of a registry include the registration and deregistration of companies, conducting name searches, reserving company names,
processing applications for business licences. Quite central to this is the efficient recording
and updating of information on new and registered companies.
The Report identified several elements which are considered to be key: a
comprehensive electronic database, a one-stop shop and an online platform for business
registration which maintains up-to-date information and documents on both newly
registered and existing companies and makes this information accessible, whether online
or at the Registry’s office. In addition to this, the most efficient registries will permit the
filing of incorporation documents electronically and sometimes even complete the entire
business process online. It is quite important that there is interconnectivity with various
departments including the tax and social security authorities.
An understanding of the benefits of the introduction of such a system should also be
examined. First, online registration is (or should be) substantially less expensive than
paper-based registration. Second, it increases efficiency by eliminating the need to meet
with government officials in long line and reducing the possibility of registration being
refused due to the omission of information. Finally, this reduces the opportunities for
673
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bribery and corruption where officials may be inclined to waive requirements on the basis
of a financial incentive. Where entrepreneurs have no need to interact with public officials
directly, they are less likely to use informal payments or to face deliberate delays at
encouraging bribes.
With a view to the introduction of such systems, the present report has identified 5 key
elements identified in the World Bank 2015 Report:
 First, all paper-based registration records need to be digitised into a single
database – and online name search, electronic document filing and online fee
payment functions enabled.
 Second, streamlining data exchange with other government agencies to automate
such actions as enrolment in tax and security measures can further reduce
processing times.
 Third, effective security measures are needed to ensure data security.
 Fourth, reliable internet and electricity connections are critical to ensure that
online platforms function properly.
 Finally, the operational cost to maintain such a system is also a crucial
consideration.
The highlights of the three country case study (Rwanda, Chile and the United Kingdom)
are also useful for purposes of contrast:
Rwanda (Early stages)
 In 2008, the government established the Office of the Registrar General to maintain
an efficient business register and promote a competitive business environment.
 The entity’s focus was the application of commercial laws, including the Companies
Act, and the registration and deregistration of businesses.
 Within one year, it had established a one-stop shop, streamlining company name
checking, payment of incorporation fees and taxes and company registration
procedures.
 These reforms resulted in a surge of company registrations. In 2009 alone, 3,028
new limited liability companies were formed as compared to 3,374 new limited
liability companies in the previous five years. This helped sustain the annual
increase in the number of new limited liability companies, a number that reached
6,655 in 2012.
 Now, the country is focusing on completely paperless registration by promoting
electronic registration services. This includes the priorities of accurate and timely
delivery of information on its services and raising awareness of the importance of
formalising businesses.
 Its business regulation reform has resulted in cost savings for the private sector
estimated at $5 million, investments totalling $45 million and about 15,000 jobs.
 Prior to the reforms, it took 9 procedures, 18 days and 235.5% of income per capita
as compared to the present time where it takes 8 procedures, 6.5 days and 52.3%
of income per capita.
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Chile (Mid-stages)
 In 2013, a new Chilean law made it possible for entrepreneurs to register limited
liability through an electronic unified company registry that is accessible from
anywhere free of charge. It was a direct attack against the excessive bureaucracy
and red tape which is a widespread problem in Latin America.
 The electronic system called “Your Company in One Day” is not only a new process
of incorporation but also a new company registry that runs alongside the existing
paper-based one at no cost.
 The simple process which only takes a few minutes uses an electronic form to
provide information about the company and its shareholders. It automatically
assigns a taxpayer identification number to the newly registered company which is
facilitated by the interconnectivity with the online platform of the tax and civil
registry authorities. The system also performs automatic identity checks with the
tax and civil registry authorities.
 Only 7 weeks after the launch, nearly half of the new limited liability companies in
Chile were being created through the new online registry. After 8 months, more
than 20,000 companies were created electronically. In 2013, more than 85,000
companies were registered electronically as compared to 39,000 in 2009.
United Kingdom (Nearly 100% registration)
 Prior to the digital age in the United Kingdom, registration was a highly laborious
task with long lines and the higher costs associated with postal mail. Solicitors
(which resulted in an additional cost) had to be hired to handle the paperwork such
as the articles of association.
 Electronic filing was introduced in 2001, which resulted in increased transparency
of its data and a process which was faster, more convenient and less expensive.
Accessibility to model articles and detailed instructions has reduced the
‘requirement’ of hiring a solicitor.
 In contrast with the above, the process can be completed in a few hours; whether in
a remote location or at the computers available at the Companies House.
 Electronic registrations rose sharply from around 25% in 2001 to 95% in 2009. In
2013, more than 98% of new companies have been registered electronically.
 In 2012, Companies House expanded its company information to include company
number, address, status, incorporation date, accounts and filing dates for annual
returns. There were almost 15,000 unique downloads in 2013.
An inspection of some of the online corporate registries in the Commonwealth
Caribbean region is evidence that some progress has been made but there is substantial
room for improvement. This includes the complete online registration of the company,
including the interconnectivity with other online platforms (which may need to be created).
On many of the regional websites, there is access to many of the forms but no provision for
online registration. As in the United Kingdom, detailed instructions on how such forms
should be completed are notably missing from these websites. The Canadian website is
another good model.674
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The fee payment calculator in the Corporate Affairs and Intellectual Property Office
(Barbados) is also useful; though with the introduction of the online system, the system’s
ability to take payments and the introduction of a lower fee for electronic registrations.
To encourage regional connectivity and cross-border activity, it may be useful after the
introduction of such systems across the region that this information be collated into a
regional Registry.
Protecting minority interests: Going beyond related-party investigations675
The World Bank 2015 Report notes that without adequate safeguards, corporations can
become vulnerable to abuse, with insiders using corporate assets for personal gain to the
detriment of other stakeholders. Such abuse can deter investors from participating in any
corporation. Stronger protection of minority shareholders in prejudicial related-party
transactions is associated with a higher level of development in capital markets. Further,
the access to external financing is a crucial concern. Stronger legal protection of minority
shareholders increases the confidence of investors in markets, making them more likely to
invest. Where such is not provided, the investors will charge higher interest rates. This is a
direct result, according to the Report, of the mitigation of the agency problem between
minority shareholders and managers in relation to diverting interests in the allocation of
company resources.
Within this Report, the indicators protecting minority investors include the regulation
of related-party transactions and shareholder access to judicial redress as a proxy for an
economy overall corporate governance standards and ease of access to financing from
capital markers. Certain aspects of corporate governance are particularly important – such
as board composition and independence, firm transparency and disclosure and the rights of
shareholders relative to the board of directors and management.
Some of the key indicators of best practice include:
 Shareholders can remove directors before the end of their term
 A company must obtain shareholder approval to issue new shares
 Shareholders must approve the election and dismissal of the external auditor
 Shareholders representing 10% can call for an extraordinary meeting
 Shares can be freely traded prior to a major corporate action
 Shareholders have preemptive rights on new shares
 Shareholders have the right to amend bylaws or statutes with a simple majority
28.10. Key Theme Ten: Corporate Social Responsibility
On the issue of corporate social responsibility, the OECD Guidelines for Multinational
Enterprises (2011) notes that this involves the search for an effective fit between
businesses and the societies in which they operate. This is based on the mutual dependence
between the business and the society in which it operates. A business only prospers if the
society in which it operates is equally prospering. “Corporate Social Responsibility” can be
defined as the ‘actions taken by the business to nurture and enhance this symbiotic
relationship’.676 It extends beyond the core function of conducting business but fosters ‘an
675
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atmosphere of mutual trust and predictability that facilitates the conduct of business and
enhances economic, social and environmental welfare.’ Citing the OECD Guidelines, the
Consultation on the Canadian Business Corporations Act noted that there was no universal
definition for Corporate Social Responsibility. It has been defined as voluntary, responsible
business conduct in areas such as employment and industrial relations, human rights, the
environment, information disclosure, combating bribery, consumer interests, science and
technology, competition and taxation.677
The OECD notes that it has been suggested that such initiatives should be voluntary;
rather than an imposition on the affairs of the company.678 The general approach has,
however, been that business have been engaged in voluntary initiatives to improve their
compliance with the law, and in some cases, have been at the forefront of developing such
policies. They have been developed by co-operation with labour unions, non-governmental
organisations and governments.
Such initiatives have remained voluntary but have been criticised as they have been
viewed as public relations ploys. Such critics opt for binding rules involving sanctions and
government-directed enforcement mechanisms. The OECD suggests that such an approach
is ‘overly harsh’ and fails to account for the subtlety of the processes that underpin
corporate conduct and misconduct. Given the broad agreement by companies, there is very
little room for enforcement as companies adjust as soon as they can, in line with corporate
social responsibility norms.
The express link between the duty which directors owe to the corporation moves the
focus of the directors to the shareholders when the company is solvent and to the creditors
when the company is insolvent. The provisions in the region often extend to the interests of
the company’s employees. Within section 172 in the UKCA 2006, a range of interests must
be considered when one determines whether a director has used his or her duty to
promote the success of the company. The other interests include, inter alia, the need to
foster the company's business relationships with suppliers, customers and others, the
impact of the company's operations on the community and the environment and the
desirability of the company maintaining a reputation for high standards of business
conduct. Particularly important here is the company’s impact on the wider community and
the environment. It should be noted that the usual practice is to consider the OECD
Guidelines for Multinational Enterprises (2011) and permit companies to develop their
own corporate social responsibility policies. A template on First Group (a transportation
group of companies) is included in Appendix 2.
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Appendix 1
United Kingdom Companies Act 2006 – sections 170 – 177
170 - Scope and nature of general duties
(1) The general duties specified in sections 171 to 177 are owed by a director of a company
to the company.
(2) A person who ceases to be a director continues to be subject—
(a) to the duty in section 175 (duty to avoid conflicts of interest) as regards the
exploitation of any property, information or opportunity of which he became
aware at a time when he was a director, and
(b) to the duty in section 176 (duty not to accept benefits from third parties) as
regards things done or omitted by him before he ceased to be a director.
To the extent those duties apply to a former director or to a director, subject to any
necessary adaptations.
(3) The general duties are based on certain common law rules and equitable principles as
they apply in relation to directors and have effect in place of those rules and principles as
regards the duties owed to a company by a director.
(4) The general duties shall be interpreted and applied in the same way as common law
rules or equitable principles, and regard shall be had to the corresponding common law
rules and equitable principles in interpreting and applying the general duties.
(5) The general duties apply to shadow directors where, and to the extent that, the
corresponding common law rules or equitable principles so apply.
171 - Duty to act within powers
A director of a company must—
(a)act in accordance with the company's constitution, and
(b)only exercise powers for the purposes for which they are conferred.
172 - Duty to promote the success of the company
(1) A director of a company must act in the way he considers, in good faith, would be most
likely to promote the success of the company for the benefit of its members as a whole, and
in doing so have regard (amongst other matters) to—
(a) the likely consequences of any decision in the long term;
(b) the interests of the company's employees;
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(c) the need to foster the company's business relationships with suppliers,
customers and others;
(d) the impact of the company's operations on the community and the
environment;
(e) the desirability of the company maintaining a reputation for high standards of
business conduct; and
(f) the need to act fairly as between members of the company.
(2) Where or to the extent that the purposes of the company consist of or include purposes
other than the benefit of its members, subsection (1) has effect as if the reference to
promoting the success of the company for the benefit of its members were to achieve those
purposes.
(3) The duty imposed by this section has effect subject to any enactment or rule of law
requiring directors, in certain circumstances, to consider or act in the interests of creditors
of the company.
173 - Duty to exercise independent judgment
(1) A director of a company must exercise independent judgment.
(2) This duty is not infringed by his acting—
(a) in accordance with an agreement duly entered into by the company that
restricts the future exercise of discretion by its directors; or
(b) in a way authorised by the company’s constitution.
174 - Duty to exercise reasonable care, skill and diligence
(1) A director of a company must exercise reasonable care, skill and diligence.
(2) This means the care, skill and diligence that would be exercised by a reasonably diligent
person with—
(a) the general knowledge, skill and experience that may reasonably be expected of
a person carrying out the functions carried out by the director in relation to the
company; and
(b) the general knowledge, skill and experience that the director has.
175–Duty to avoid conflicts of interest
(1) A director of a company must avoid a situation in which he has, or can have, a direct or
indirect interest that conflicts, or possibly may conflict, with the interests of the company.
(2) This applies in particular to the exploitation of any property, information or
opportunity (and it is immaterial whether the company could take advantage of the
property, information or opportunity).
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(3) This duty does not apply to a conflict of interest arising in relation to a transaction or
arrangement with the company.
(4) This duty is not infringed—
(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict
of interest; or
(b) if the matter has been authorised by the directors.
(5) Authorisation may be given by the directors—
(a) where the company is a private company and nothing in the company's
constitution invalidates such authorisation, by the matter being proposed to
and authorised by the directors; or
(b) where the company is a public company and its constitution includes provision
enabling the directors to authorise the matter, by the matter being proposed to
and authorised by them in accordance with the constitution.
(6) The authorisation is effective only if—
(a) any requirement as to the quorum at the meeting at which the matter is
considered is met without counting the director in question or any other
interested director, and
(b) the matter was agreed to without their voting or would have been agreed to if
their votes had not been counted.
(7) Any reference in this section to a conflict of interest includes a conflict of interest and
duty and a conflict of duties.
176 - Duty not to accept benefits from third parties
(1) A director of a company must not accept a benefit from a third party conferred by
reason of—
(a)his being a director, or
(b)his doing (or not doing) anything as director.
(2) A “third party” means a person other than the company, an associated body corporate
or a person acting on behalf of the company or an associated body corporate.
(3) Benefits received by a director from a person by whom his services (as a director or
otherwise) are provided to the company are not regarded as conferred by a third party.
(4) This duty is not infringed if the acceptance of the benefit cannot reasonably be regarded
as likely to give rise to a conflict of interest.
(5) Any reference in this section to a conflict of interest includes a conflict of interest and
duty and a conflict of duties.
177 - Duty to declare interest in proposed transaction or arrangement
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(1) If a director of a company is in any way, directly or indirectly, interested in a proposed
transaction or arrangement with the company, he must declare the nature and extent of
that interest to the other directors.
(2) The declaration may (but need not) be made—
(a)at a meeting of the directors, or
(b)by notice to the directors in accordance with—
(i)section 184 (notice in writing), or
(ii)section 185 (general notice).
(3) If a declaration of interest under this section proves to be, or becomes, inaccurate or
incomplete, a further declaration must be made.
(4) Any declaration required by this section must be made before the company enters into
the transaction or arrangement.
(5) This section does not require a declaration of an interest of which the director is not
aware or where the director is not aware of the transaction or arrangement in question.
For this purpose a director is treated as being aware of matters of which he ought
reasonably to be aware.
(6) A director need not declare an interest—
(a) if it cannot reasonably be regarded as likely to give rise to a conflict of interest;
(b) if or to the extent that, the other directors are already aware of it (and for this
purpose the other directors are treated as aware of anything of which they
ought reasonably to be aware); or
(c) if, or to the extent that, it concerns terms of his service contract that have been
or are to be considered—
(i) by a meeting of the directors; or
(ii) by a committee of the directors appointed for the purpose under the
company's constitution.
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Appendix 2
Corporate Social Responsibility Sample – First Group679
CORPORATE SOCIAL RESPONSIBILITY
POLICY
APPLICABLE TO FIRSTGROUP PLC AND ALL OF ITS SUBSIDIARIES
FirstGroup seeks to be a good corporate citizen in everything that it does.
We have therefore determined to bring together our existing operating principles into
one framework policy under the heading of Corporate Social Responsibility (CSR). The
principles encompassed in this policy cover all areas of the Group’s operations and have
been developed and continue to be reviewed against and updated by reference to relevant
codes of corporate governance and international standards including the United Nations
(UN) Universal Declaration of Human Rights, the International Labour Organisation (ILO)
Declaration on Fundamental Principles and Rights at Work, the Guidelines for Multinational
Enterprises established by the Organisation for Economic Cooperation and Development
(OECD), the Rio Declaration on Environment and Development and the UN Convention
against Corruption.
The FirstGroup Board of Directors supports the principles set out in those codes and
standards and the aim of this policy is to translate that support into a set of guidelines and
standards that set a common approach for FirstGroup companies and provide practical
guidance for our managers and employees on the ground.
Compliance, monitoring and reporting
Compliance with this policy will be continuously monitored and subject to review by
the Board of FirstGroup, supported by the Audit Committee. Compliance will be reported to
stakeholders through the Group’s Annual Report or its annual Corporate Social
Responsibility Report.
Each local manager is responsible for ensuring that the principles set out in this policy
are communicated to, understood and observed by all employees and for ensuring
compliance in their area of responsibility.
Employees who reasonably suspect that there has been a breach of this policy must
report it to their line manager, senior management, or other mechanisms established by the
Group to report such breaches. We recognise that employees may be reluctant to report
concerns for fear of retaliation and will take disciplinary action against any employee who
threatens or engages in retaliation, retribution or harassment of any person who has
reported or is considering reporting a concern in good faith.
The Board of FirstGroup will not criticise management for any loss of business
resulting from adherence to the principles set out in this policy. All sections of this policy
are underpinned by the Group’s Code of Business Ethics, which is set out in Section 1. The
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other areas covered by this policy are Safety and Security (Section 2), Employment (Section
3), Customer and Community (Section 4) and Environment (Section 5).
SECTION 1
CODE OF BUSINESS ETHICS
This code applies to all of the operations of FirstGroup and its subsidiaries and sets out
the minimum standards which the Board of FirstGroup expects from staff in their internal
and external dealings with colleagues, customers, stakeholders and third parties.
1.1 Basic Standards of Conduct
(a) We will conduct every aspect of our business with honesty, integrity and openness,
respecting human rights and the interests of our employees, customers and third
parties.
(b) We will respect the legitimate interests of third parties with whom we have
dealings in the course of our business.
(c) We will maintain the highest standards of integrity – for example, we will not
promise more than we can reasonably deliver or make commitments we cannot or do
not intend to keep.
1.2 Employees
Each FirstGroup company
(a) is committed to creating and maintaining a safe and healthy working environment
for its employees.
(b) will strive to create a workplace in which there is mutual trust and respect and
where every person feels responsible for the performance and reputation of our
company.
(c) will respect the individual and each other’s rights, customs and traditions including
the right to freedom of association and the right to decide whether or not to join a trade
union and will negotiate in good faith with the properly elected representatives of its
employees.
(d) will work towards achieving a diverse workforce, recruiting, employing and
promoting employees only on the basis of objective criteria and the qualifications and
abilities needed for the job to be performed.
(e) will maintain good communications with employees through our information and
consultation procedures.
(f) will assist employees in realising their potential.
1.3 Customers
(a) FirstGroup is committed to providing safe, value for money, high quality, consistent,
accessible and reliable services to its customers.
1.4 Shareholders
(a) FirstGroup will conduct its operations in accordance with the principles of good
corporate governance.
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(b) We will provide timely, regular and reliable information on the business to all our
shareholders.
1.5 Business Partners and Stakeholders
(a) We aim to develop strong relationships with our suppliers, stakeholders and others
with whom we have dealings, based on mutual trust, understanding and respect.
(b) In those dealings, we expect our partners to adhere to business principles
consistent with our own.
(c) FirstGroup companies will conduct their operations in accordance with the
principles of fair competition and applicable regulations.
1.6 Compliance with Law
(a) All members of the Group will comply with the laws and regulations applicable
wherever they do business. Appropriate training will be provided for employees as
necessary.
1.7 Business Integrity
(a) No FirstGroup company shall offer, give, seek or receive, either directly or
indirectly, inducements or other improper advantages for business or financial gain
and no employee may offer, give, seek or receive any gift or payment which is, or could
be construed as, such. If an employee is in any doubt as to whether he or she may
accept an offer, that employee should discuss the issue with his or her manager, Group
Legal Director or General Counsel.
(b) FirstGroup accounting and other records and supporting documents must
accurately describe and reflect the nature of the underlying transactions.
(c) No undisclosed or unrecorded account, fund or asset will be established or
maintained.
(d) FirstGroup will not facilitate, support, tolerate or condone any form of money
laundering.
1.8 The Environment
(a) FirstGroup is committed to making continuous improvement in the management of
its environmental impact.
(b) We will work with our partners to promote environmental care, increase
understanding of environmental issues and disseminate good practice.
1.9 Community Involvement
(a) FirstGroup strives to be a good corporate citizen and to fulfil our responsibilities to
the societies and communities in which we operate.
1.10 Conflicts of interest and confidentiality
(a) Whilst FirstGroup respects the privacy of its employees, all FirstGroup employees
are expected to avoid personal activities and financial interests, which could conflict
with their responsibilities to FirstGroup.
(b) FirstGroup employees and consultants must not seek gain for themselves or others
through misuse of their positions or company property.
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(c) All actual and potential conflicts (including those arising from the activities or
interests of close relatives or partners) should be disclosed to and discussed with an
employee’s line manager.
(d) Information received by anyone in the course of his or her employment must not be
used for personal gain or for any purpose other than that for which it was given.
(e) Where information is confidential, that confidentiality must be respected.
SECTION 2
SAFETY AND SECURITY 2.1 Safety
The health and safety of our employees and customers is our paramount concern.
Safety underpins all our operations and our central motto is “If you cannot do it safely,
don’t do it”.
We have developed the following high-level health and safety policy, which underpins all of
our operational health and safety policies:
(a) General Statement
The Board of Directors of FirstGroup is committed to ensuring, so far as is reasonably
practicable, the health, safety and welfare of all of its employees at work and also the
safety of customers and others.
(b) This policy seeks continuous improvement and compliance with legislation, having
proper regard to the protection of people, premises, property and the environment. It is
based on the principles that:
All injuries can be prevented
The goal is zero injuries
Safety is the responsibility of all employees Working safely is a condition of
employment.
(c) The Managing Directors (UK Bus and UK Rail) and Presidents, FirstGroup Student,
FirstGroup Transit and FirstGroup Services (“the nominated directors”), are tasked to
ensure that so far as is reasonably practicable:
 There are adequate arrangements and organisation for health and safety in place
within their area of responsibility
 Responsibilities for carrying out these arrangements are clearly allocated
 All staff are given appropriate information, instruction and training
 Adequate supervision is provided to ensure compliance with policies
and safe systems of work
 All other legal and statutory duties on health and safety incumbent
upon FirstGroup are complied with in all their operations and
locations
 Performance targets are set to achieve a step change in safety
performance
 Adequate resources are allocated and competent persons are
appointed to support the achievement of the above objectives.
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(d) We will continually monitor the health and safety performance of our operations which
will be subjected to periodic safety audits to assess performance. The nominated directors
will:
 Present a monthly report on health and safety to the Executive Safety Committee
 Report to the Board all fatal and notifiable injuries to staff or other persons within
24 hours.
The nine key safety principles with which all FirstGroup employees are required to
comply are set out below:


Do not endanger yourself or others.
Report any hazardous condition or practice that may cause injury to people
property or the environment.



Obey all rules, signs and instructions.
If you do not understand speak to your manager before you start work.



Keep your work area clean and tidy.
Disorder causes accidents, wastes time, energy and materials.



Wear protective clothing and equipment as required.
Keep it in good condition, wear it correctly and ask for a replacement if it becomes
damaged or unfit for use.



All accidents, incidents and near misses must be reported to your manager.
Seek immediate help and first aid (if necessary).



Do not adjust modify or repair any piece of work equipment unless you are
competent and authorised to do so.



Use only the correct tools and equipment for the job.
Check that they are in good condition before use and use them safely.



Before lifting, assess the load and your capability to move it.
Make sure you get help with any heavy or awkward items, and follow approved
techniques.



If you have any suggestions to improve safety in your workplace, tell your
supervisor or manager.
We also require contractors to comply with this policy whilst they are working at
our premises.
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2.2 Security
(a) General Statement
Security is a key issue for our passengers, our staff and our business. We recognise
the range of security issues which can arise and have implemented the following high
level security policy.
(b) The Board of Directors of FirstGroup is committed to ensuring, so far as is reasonably
practicable, the security of passengers using our services, our employees at work and our
property.
(c) The threats to security are wide ranging, significant and, in the main, driven by external
influences. The ability to control risks varies. However, we have the ability to address or
mitigate all of the threats which apply. To be successful in this we need the co-operation
and engagement of all of our staff and our passengers.
(d) Security is an area in which we seek continuous development and improvement and
compliance with existing and emerging legislation. We will heighten the profile of security
to ensure all members of staff understand why they should and how they can play their
part. We will also work on ways to involve passengers. Our efforts will bring greater
personal and corporate security and business benefit.
(e) This statement provides guidance and direction to all employees on what is both
required and expected of them. We are confident our staff will appreciate the reasons for
this and the benefits to them, their colleagues, our passengers and our property.
(f) We aim to achieve, so far as is reasonably practicable:A secure environment for passengers using our services A secure environment for staff
in their work
Security of our property
Security of our systems and processes
(g) We will develop systems to monitor our performance on security within our operations.
All operations will be subject to periodic inspection and review.
(h) The Group Head of Security will provide regular reports on group security to the
Executive Management Board.
(i) FirstGroup recognises that this security policy needs to be supported by actions and
processes to ensure delivery. The following measures are in place to assist this:
A security strategy is in place, which underpins our policy, identifies the key strategic
security issues for the business and the approach being taken to address these. This is
designed to provide a structure, which allows measurement, review and ongoing
refinement.
(j) A specialist security department has been developed which operates across all of our
United Kingdom and North American operations.
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(k) The importance of security is emphasised to all staff through regular security briefings
and a ‘Security’ section has been created on our intranet system. This provides security
advice and guidance and contact details for key security personnel. It also ensures our
security specialists can be accessed by all our staff when they are needed.
Staff are actively encouraged to report security concerns. To support this there is a
confidential telephone reporting system which allows staff to report any concerns with
anonymity. This is specifically designed to give staff the confidence to report their concerns
even in circumstances where they may find conventional line management routes difficult.
(l) This approach to security allows us to ensure we have a process to translate our policy
into effective implementation within the organisation. It also allows us to formally
recognise and demonstrate our commitment to the need for continuous development and
improvement in this important aspect of our business.
We also require contractors to comply with this policy whilst they are working at our
premises.
SECTION 3
EMPLOYMENT
In formulating its employment policies, FirstGroup is guided by the framework
established by the Organisation for Economic Co-operation and Development (OECD) in its
Guidelines for Multinational Enterprises. These Guidelines encourage companies to foster
openness, sustainability and respect for employee rights. Our employment policies cover all
employees of FirstGroup and its subsidiaries.
3.1 Equal Opportunities and Diversity Policy
(a) The Board of Directors of FirstGroup is committed to equality of opportunity both in
the provision of services to the public and as an employer. This policy sets out
FirstGroup’s commitment to treat equally and with fairness at all times its employees,
customers, contractors and those who come into contact with the company.
(b) We are committed to seeking continuous improvement and compliance with
legislation based on the following principles.
 Everyone has the right to be treated with dignity and respect.
 We will not discriminate on the grounds of race, gender, disability,
nationality, religion, philosophical belief, political belief, age, sexual
orientation, family status, trade union activity or any other factor.
 We will adopt fair and inclusive practices throughout our operations and
will seek to eliminate all prejudice, discrimination, bullying and
harassment.
 All employees have a personal responsibility for the practical
application of this policy in their day-to-day activities and must support the
policy at all times.
 Non-compliance with this policy will be treated seriously and will not be
tolerated.
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(c) The Board of Directors of FirstGroup and the Managing Directors and Presidents of
the separate business units of FirstGroup are required to ensure:
 They create a productive and safe working environment, promoting
diversity and inclusion in their workforce;
 They develop new practices, as appropriate, to ensure all employees,
contractors and customers are treated fairly; and
 They can demonstrate continuous improvement in practices to promote
diversity and equal opportunities for all.
Legislation and Codes of Practice
(d) We will comply with and exceed where possible, current national and international
legislation and relevant codes of practice in the countries where we operate. We will
monitor our compliance with this policy and the requirements of relevant
underpinning legislation as appropriate.
Partner Organisations
(e) We are committed to actively working with partner organisations to ensure our
policies, procedures and practices are in line with best practice. In the United Kingdom
FirstGroup is a member of the Employers Forum on Disability, Opportunity Now and
Race For Opportunity with representatives sitting on the Executive Board and National
Quality Board of the National Centre for Diversity.
Practices and Standard Operating Procedures
(f) Each division and operating company will put in place practices and standard
operating procedures to ensure that the commitments in this policy are applied and
implemented throughout the organisation.
Access to Company Premises
(g) We will take all reasonable steps to ensure that our buildings and premises are
accessible to disabled employees, customers and visitors as required by the Disability
Discrimination Act (DDA) in the United Kingdom and the Americans with Disabilities
Act (ADA) in the United States of America.
Access to Vehicles
(h) We will also take reasonable steps to ensure that our vehicles are accessible to
customers and staff and comply with the relevant legislation for the country in which
they operate.
Access to Information
(i) We will seek to ensure that information is made available to our customers and
employees in alternative formats as required.
Recruitment
(j) All recruitment will be carried out with regard to fairness, equality and consistency
for all candidates at all times. Recruitment practices will be inclusive and we will
endeavour to ensure there are no barriers to employment of suitable candidates.
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Staff Training
(k) We will provide our staff with the necessary guidance and training to ensure the
effective implementation of this policy and to ensure we are an inclusive employer and
service provider.
Complaints
(l) Any employee who feels that he or she has grounds for complaint in relation to
bullying, discrimination, harassment or victimisation has the right to pursue the
complaint through our grievance procedures. Customers who feel they have grounds
for complaint may pursue these through our operating company customer complaints
procedures. We will ensure our complaints/feedback procedures can be accessed and
used by everyone.
Reporting
(m) We are committed to monitoring and reporting on our actions and achievements in
relation to implementing this Diversity policy both internally and externally.
Audit
(n) We are committed to ensuring that our operations comply with the requirements of
this policy and will periodically audit its implementation.
3.2 Human Rights
FirstGroup supports the principles of the United Nations Universal Declaration of
Human Rights and the International Labour Organisation Declaration on Fundamental
Principles and Rights at Work. We will adhere to the following principles in respect of our
staff:
(a) We will treat all employees fairly and honestly, regardless of where they work. All
staff will have agreed terms and conditions in accordance with local law or practice and
will be given appropriate job skills training.
(b) We will pay a fair wage reflecting local markets and conditions. We will always
meet any national minimum wage.
(c) Working hours shall not be excessive. They shall comply with industry guidelines
and national standards where they exist.
(d) We will not employ illegal child labour, forced or bonded labour, forced overtime or
condone illegal child labour.
(e) Employees have the rights of freedom of association and collective bargaining. We
respect the right of our employees to choose whether or not to join a trade union
without influence or interference from management. Furthermore we support the right
of our employees to exercise that right through a secret ballot.
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(f) We will negotiate in good faith with the properly elected representatives of our
employees.
(g) We will abide by the non-discrimination laws in every country where we operate.
(h) We will not use or condone the use of corporal punishment, mental or physical
coercion or verbal abuse. We have disciplinary procedures for any member of staff
whose conduct falls below the required standard.
(i) We have formal grievance procedures through which staff can raise personal and
work-related issues.
(j) All staff will be given reasonable access to bathroom and rest facilities.
3.3 Data Protection
(a) We will comply with the relevant principles governing data protection in each
country in which we operate.
SECTION 4
CUSTOMER AND COMMUNITY
4.1 Customers
Our vision is to Transform Travel. FirstGroup wants to lead the way in transforming the
way people travel and the way they feel about public transport. By aiming for the top in
everything that we do, and helping each other, we can deliver the highest levels of safety
and service and give greater customer and employee satisfaction. We will share all the
success of our Company and reach our destination as the number one transport provider.
We will
 act in accordance with fair business, marketing and advertising practices and
take all reasonable steps to ensure the safety of our services
 respect the human rights of our customers – our security and revenue
protection arrangements are consistent with international standards for law
enforcement
 provide transparent and effective procedures that address customer
complaints and contribute to fair and timely resolution of disputes without
undue cost or burden
 not make representations or omissions nor engage in any other practices that
are deceptive, misleading, fraudulent or unfair
 respect customer privacy and provide protection for personal data in
accordance with the relevant local law.
4.2 Stakeholders
We are committed to maintaining open and regular dialogue with all of our stakeholder
groups in matters that affect their interests. These range from formal consultation to
regular informal contact on a day-to-day or week-to-week basis.
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4.3 Suppliers
Ethical Purchasing Policy
(a) We purchase a wide range of goods and services required in the operation of our
business and we also rely heavily on a number of key suppliers for the delivery of our
core services. Good working relationships with our suppliers are therefore central to
the success of our business. For this reason, we clearly state our purchasing policy as
part of ensuring that our business standards are integrated throughout the supply
chain.
(b) We are committed to obtaining and retaining competitive goods and services while
at the same time ensuring they are from sources which have not jeopardised human
rights, safety or the environment.
(c) We aim to develop strong relationships with our suppliers, based on mutual trust,
understanding and respect.
(d) More specifically we expect our suppliers to:
 Adhere to business principles consistent with our own.
 Ensure that their products and services are produced and delivered to
comply with all legislation relevant to their businesses.
 Seek to maintain continuous improvement in their supply chain
relationship with us.
 Ensure that they adopt and implement acceptable safety, environmental,
product quality, product stewardship, labour, human rights, social and legal
standards in line with our own code and to ensure that these issues are
acceptably managed within the supply chain for any products supplied to
us.
 We will seek to work with our key suppliers to:
o Develop long-term meaningful relations to the benefit of both
parties.
o Improve the quality, environmental performance and sustainability
of goods and services where this can be achieved to the benefit of
both parties.
4.4 Community
As a public transport operator, we provide an essential service to the community. We
play a role in connecting people with each other, with other communities and with key
community services. The operation of our services touches on all members of the
community with the potential to impact positively on quality of life. We also operate from a
significant number of properties and have responsibility to those living and working
nearby as well as being a significant employer.
Our relationships with the local communities we serve are therefore very important to
us and are an essential part in the growth of our business. When developing our services,
we have a role to play in improving services for the community as a whole and not just our
individual customers.
Through our community strategy, we therefore engage with the community at a range
of levels as customers, neighbours, potential employees, businesses and residents. Through
our community strategy, we seek to play our part in promoting socially inclusive policies,
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encouraging the young and disadvantaged and helping older members of the community
and the disabled.
In line with our core values, our community strategy incorporates the following
elements:
 Engagement with the local communities in which we operate regarding the
quality of our services and any changes to those services;
 Working with local authorities, businesses and other interested parties to
promote sustainable travel to reduce congestion and improve quality of
life;
 Offering employment opportunities to all sectors of the community through
non-discriminatory policies and promoting opportunities to disadvantaged
and vulnerable groups;
 Promoting engagement between our staff and the community;
 Supporting local community groups and charities;
 Improving the environment in and around our operations;
 Promoting broader opportunities for workplace learning;
 Supporting local initiatives for the development and education of young
people in the areas we serve; and
 Working closely with local law enforcement agencies to address anti- social
behaviour, crime and vandalism as well as promoting road safety.
 In addition, local companies provide support to community based charities
and projects in their respective areas including support for employees’
efforts in fund raising and for small-scale projects.
SECTION 5
ENVIRONMENT
5.1 Environmental Policy
Through our core business activities we are committed to providing good quality,
reliable and cost effective public transport and rail freight services to all our customers. Our
core business strategy is to increase passenger numbers and encourage a greater move
towards the use of bus and rail transport. This will in turn support the needs of society to
achieve more sustainable travel. At the same time we recognise the environmental impacts
arising from our business activities and are committed to reducing these through effective
environmental management.
Our policy is to strive to achieve continual improvement in environmental
performance.
We are committed to:
 preventing pollution and reducing the overall impact of our operations on
the environment.
 maintaining an internal management structure for the management of
environmental issues which includes clearly defined responsibilities for
environmental management capable of delivering this policy commitment
 complying with, and where possible exceeding applicable legal and other
requirements relating to the organisation.
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monitoring our environmental performance and setting objectives and
targets for improvement
providing appropriate training and awareness programmes for our staff

We recognise the key role we have to play in both reducing and contributing to
greenhouse gas emissions from the surface transport sector. Our commitment in this area
is set out in our Climate Change Policy.
5.2 Climate Change Policy
Climate change has now been recognised as an international issue with national
governments on both sides of the Atlantic committed to taking action to reduce greenhouse
emissions. As a major transport operator we recognise that we emit greenhouse gases from
operating our vehicle fleet. At the same time we have a role in supporting governments and
communities to reduce the impacts of climate change from road transport by helping to
reduce traffic congestion and air pollution by offering a real alternative to the car.
We are committed to reducing the greenhouse gas emissions from our operations in
ways which support national government strategies and are in line with our
commitment to our passengers to provide safe, efficient and reliable services.
Our key climate change commitments are:
 To assess the potential impact to our business from evolving climate change
policies as part of our on-going risk management processes.
 To work actively with our suppliers to improve the fuel efficiency of our vehicles.
 To report annually on our greenhouse gas emissions from all vehicles and property
in our ownership.
 To actively promote improved energy efficiency and fuel efficiency within our
business.
 To support research into transport policy and the use of alternative fuels.
 To stay abreast of alternative fuel developments and continue to
assess their commercial viability.
5.3 Biodiversity Policy
Our policy in respect of conserving and promoting biodiversity reflects our
commitment to furthering the aims of sustainable development in the management and
development of our business. All businesses affect biodiversity through the use of
resources and discharge of waste products. This Biodiversity Policy is therefore consistent
with our broader Environmental Policy, which includes a stated commitment to minimise
the environmental impacts of our operations and prevent pollution.
Our policy is to strive to enhance biodiversity where practicable.
Accordingly our commitments are:
Where we operate from sites which are designated as being of importance due to their
natural habitats, we will work with the relevant authorities and affected parties to ensure
protection of these habitats through effective pollution control measures and management
plans with the aim of conserving or enhancing the biodiversity of these sites.
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Where we are involved in the development of new sites, we will comply with all
relevant statutory requirements and guidelines in respect of designated areas on any of our
development sites. Where significant areas of landscaping are proposed, we will aim to
promote biodiversity through, for example, sensitivity of planting taking account of any
local biodiversity networks or action plans.
Where we operate from existing sites the potential to promote biodiversity is likely to
be limited. The nature of the operations conducted at our sites is such that they are largely
covered in hard standing. We will however seek to identify any sites where the potential
exists for enhancing biodiversity and over time develop appropriate actions plans to
achieve this.
Where we consider it appropriate to do so, we will support the implementation of the
UK Biodiversity Action Plan and Local Biodiversity Action Plans defining areas which
require special protection and relevant management to ensure that biodiversity is
maintained. We will seek to do this in partnership with the authorities and affected parties,
who promote biodiversity on a local and national level and seek to identify ways in which
we may be able to support the development of selected schemes or initiatives.
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