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0.  Executive Summary 

This policy review of Guyana’s Environmental Protection Act was carried out under the 
aegis of the Improved Access to Justice in the Caribbean project, with the objective of 
producing recommendations for bringing the Act into alignment with international good 
practice and recognised environmental regulatory principles. The review was carried out 
with the following key attributes of environmental governance and regulatory good practice 
in mind: effectiveness, clarity, accountability, and equity.  

The review and the recommendations presented have been informed by: review of the 
Environmental Protection Act and other relevant sectoral legislation in Guyana, review of 
environmental legislation from other Caribbean and Commonwealth jurisdictions, review of 
published literature on good practice in environmental rule of law and good governance, 
and consultation with personnel of the Environmental Protection Agency.  

There are 42 recommendations presented in the report under ten headings as follows: 

Clarity of regulatory objectives and functions 

1. The Act should be revised to establish a clear overarching statutory objective for the 
Environmental Protection Agency. 

2. The range of functions assigned to the Agency under the law should be reviewed and 
streamlined. 

A whole-of-government approach to environmental management 

3. The Act should explicitly empower the Agency to co-operate with other agencies and 
entities in pursuit of its objectives, and should provide the legal basis for co-operation 
mechanisms and protocols. 
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4. The Act should clearly and explicitly state that it prevails over other laws and 

instruments. 

5. The Act should make it mandatory for other agencies and bodies to consult with the 
Agency before making decisions on matters within the Agency’s purview under the Act. 

6. Update of the Act should be viewed in the broad context of Guyana’s overall framework 
of environmental regulation and governance, and should informed by in-depth analysis 
of supporting sectoral laws, mandates, and authorities. 

Effective regulation 

7. The Act should be amended to require both (i) annual reports on the activities of the 
Agency in administering and enforcing the Act and (ii) reports, produced every five 
years, on the State of the Environment. 

8. The Act should include an obligation for other public entities to contribute to the 
preparation of State of the Environment Reports. 

9. The Act should be redrafted in order to simplify, clarify, and reduce unnecessary 
complexity. 

10. The Act should include provisions for the development of both binding and non-binding 
subordinate instruments in relation to environmental management goals, standards, 
obligations and guidelines. 

11. Reporting of offences, likely offences, or imminent prospective offences under the Act 
should be voluntary, except in the case of persons who cause, contribute, or are 
otherwise responsible for the occurrence of the offence. For such persons, reporting 
should be mandatory and failure to report should constitute an offence. 

12. Measures and guidelines in relation to the handling and investigation of reports 
(including complaints) about environmental incidents should be addressed via the 
development of standard operating procedures and guidelines.  

13. The Act should be revised to grant the Agency and appropriate authorised persons a 
wider range of enforcement powers and to facilitate the use of a wider range of 
administrative compliance mechanisms. 
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14. It should be made clear in the Act that while administrative enforcement action by the 

Agency is subject to appeal and review, such enforcement action should remain in effect 
until the appeal is resolved. 

Operational clarity: environmental authorisations 

15. The requirement for an environmental permit should be linked explicitly and 
specifically to construction, installation, or modification (including extension, 
replacement, abandonment, demolition, and rehabilitation) of physical facilities 
(buildings, structures, plant and equipment).  

16. The permitting system for construction, alteration, extension or replacement of any 
structure, equipment, apparatus, or mechanism should consist of either (a) a two-tiered 
system comprising environmental permits for projects designated as requiring EIA 
(either a fully assessment or a limited level study) and construction permits for projects 
not requiring EIA; or (b) a single-tiered system of environmental permits for all projects, 
with EIA required depending on the nature of the project. 

17. The element of developer discretion in EIA screening should, to the extent possible, be 
eliminated. 

18. An operation permit should be required in order to carry on a process or activity, rather 
than to alter a process or rate of production. 

19. The various provisions and procedures for environmental authorisations in the Act and 
accompanying Regulations should be rationalised, streamlined, and harmonised to 
produce a consistent and coherent authorisations framework that eliminates duplication 
and potential contradiction, and provides the regulated community with clarity and 
certainty as to their obligations, responsibilities, and rights in relation to authorisations. 

Environmental management principles 

20.The Act should explicitly require consideration and application of the listed principles of 
environmental management when making decisions under the Act. 

21. The tenets of Principle 10 of the Rio Declaration on Environment and Development 
should be incorporated into the Act. 
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Environmental rights 

22. The Act should be amended to indicate that it aims to give effect to Articles 25, 36, and 
149J of the Constitution, thus granting legislative recognition to the right to a healthy 
environment.  

23. The various bases for standing in relation to appeal of decisions under the Act should be 
reviewed and regularised.  

24.Consideration should be given to broadening the basis for third party standing in 
relation to the pursuit of civil remedies for breaches of the Act.  

25. In conjunction with broadening the basis for third party standing, legislative measures 
should be put in place to limit the potential for frivolous third party action.  

26.Measures, including legislative revisions as necessary, should be taken to fully 
operationalise the Environmental Appeals Tribunal and ensure its operation in keeping 
with recognised good practice. 

Transparency and public access to information 

27. The prescribed manner of publication of information should be, to the extent possible, 
consistent throughout the Act and its Regulations, especially for information of 
comparable types.  

28. The Act should explicitly allow for publication of information to include electronic 
publication via the internet, for example, on an area of the Agency’s website to which 
the public has free access. 

29. Mechanisms stated in the Act for making information available to the public should 
include, in addition to making physical copies available for inspection or for purchase as 
a reasonable cost, options for making information available digitally.  

30.The Act should explicitly account for factors that might necessitate exceptions to 
publishing and disclosure requirements. 

31. The Agency should develop guidelines and codes of practice for broad-based 
stakeholder engagement and public participation in environmental policy-making and 
decision-making. 
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Rights and roles of indigenous peoples  

32. The Act should include explicit recognition of indigenous people's governance structures 
(e.g., Village Councils, District Councils) on par with local government authorities. 

33. The Act should institute a requirement that all boards, advisory committees, etc., 
established thereunder include at least one indigenous peoples’ representative, and the 
procedure for selecting representatives should be determined in consultation with 
indigenous peoples. 

34.EIAs should be required to include consideration of impacts on indigenous people's 
traditional/customary access to, rights over, use of and management of natural 
resources, and to incorporate traditional knowledge in relation to those resources and 
the environment generally. 

35. EIA consultation processes should be required to specifically include indigenous 
peoples. 

36.There should be meaningful consultation with indigenous peoples on opportunities and 
mechanisms for engagement and participation in environmental protection and natural 
resources management in the revised Act. 

Mainstreaming gender 

37. The Act should require that all Boards, Committees, Tribunals, etc. established 
thereunder include at least one woman and at least one man.  

38.Gender-neutral language should be adopted throughout the Act.  

39. Requirements should be put in place for all reports (e.g., EIA reports, public 
consultation reports, annual reports, etc.) produced under the auspices of the Act to 
include gender-disaggregated data. 

Cost recovery and financing the Act 

40.Amendments to the Act in relation to financing and funding arrangements should be 
informed by a thorough baseline study of current arrangements, including 
quantification of revenues and expenditures; assessment of trends and volatility in 
revenues and expenditures; and an examination of the current funding mix, i.e. what 
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proportion of revenues are derived from, e.g., general government funding, grants, 
loans, levies, fees, penalties and fines, investment income, etc. 

41. Specialised attention and expertise should be given to the development of options for an 
enhanced funding model for the Agency and implementation of the Act, including 
consideration of a broader funding/income mix, linked to a whole-of-government 
approach to environmental protection and management, for the Environmental Trust 
Fund.  

42.Legal and administrative arrangements should be put in place to facilitate cost recovery 
through charges and fees in respect of a broader range of the services rendered by the 
Agency, as allowed for in section 5 of the First Schedule to the Act.  

Given the scope of the work that will be necessary to bring the Environmental Protection 
Act in line with international good practice, this report and its recommendations should be 
seen as signposts on the way, rather than as a detailed map. The report highlights key 
regulatory and governance principles, attributes, and approaches to guide the 
comprehensive review and reform of the Environmental Protection Act and the 
Environmental Protection Agency. 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1. Introduction and background 

Guyana’s Environmental Protection Act (hereafter, the Act) came into force in 1996 and is 
the principal item of legislation aimed at protection of the environment and sustainable 
management of natural resources in Guyana. The Act is intended to  

provide for the management, conservation, protection and improvement of the 
environment, the prevention or control of pollution, the assessment of the impact of 
economic development on the environment, [and] the sustainable use of natural 
resources.  1

The Act was amended in 2005 and a series of regulations—on water quality, hazardous 
waste management, noise management, air quality, environmental authorisations, litter 
enforcement, and the banning of expanded polystyrene—have been adopted to give greater 
effect to the legislative framework provided by the Act.  

In 2019 a World Bank appraisal prepared in the context of a national petroleum resources 
and governance project for Guyana characterised the Act and other natural resources 
management legislation in Guyana as “outdated” and in need of adjustment “to support the 
enhancement of the transparency, governance, legal, regulatory and institutional 
frameworks for the oil and gas sector in Guyana” . The appraisal also deemed “the complex 2

and outdated environmental licensing and permitting process” under the Act as an 
encumbrance on the Environmental Protection Agency (hereafter, the EPA or the Agency) 
and described the Act as establishing a broad mandate that the EPA did not have the 

 Environmental Protection Act 1996. (Guyana). 1

 World Bank. 2019. ‘Project Appraisal Document on a Proposed Credit in the Amount of SDR 14,300,000 2

(US$20 Million Equivalent) to the Co-Operative Republic of Guyana for a Guyana Petroleum Resources 
Governance and Management Project’. http://documents1.worldbank.org/curated/pt/943971554170648125/pdf/
Guyana-Petroleum-Resources-Governance-and-Management-Project.pdf.

http://documents1.worldbank.org/curated/pt/943971554170648125/pdf/Guyana-Petroleum-Resources-Governance-and-Management-Project.pdf
http://documents1.worldbank.org/curated/pt/943971554170648125/pdf/Guyana-Petroleum-Resources-Governance-and-Management-Project.pdf
http://documents1.worldbank.org/curated/pt/943971554170648125/pdf/Guyana-Petroleum-Resources-Governance-and-Management-Project.pdf
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human, financial, and technical capacity to fully implement . This appraisal was consistent 3

with a previous 2017 World Bank governance review, which recommended that relevant 
legal and regulatory frameworks in Guyana required “update to be in line with international 
good practice” .  4

In 2020 the EPA began reviewing the Environmental Protection Act with a view to its 
update and amendment. The Improved Access to Justice in the Caribbean project (IMPACT 
Justice project) has provided the EPA with technical and advisory support in the legislative 
review process. This report is the output of the policy review carried out under the auspices 
of the IMPACT Justice project. 

The principal objective of the review was to produce recommendations for the update and 
modernisation of the Act and its operation, with an emphasis on improving regulatory 
efficiency and effectiveness and bringing the Act into alignment with international good 
practice and recognised environmental regulatory principles. 

The recommendations made in this report are informed and guided by the following key 
attributes of environmental governance and regulatory good practice: , , ,  5 6 7 8

✦ Effectiveness: the law should demonstrably contribute to and support its intended 
outcomes, i.e., the management, conservation, protection, and improvement of the 
environment in Guyana. 

✦ Clarity: the law should be easily understood and the requirements and obligations 
imposed (on both the regulated community and on regulators) should be 
unambiguous and readily implementable. 

✦ Accountability: decisions made and action taken under the law should be 
transparent, the regulator should make information on actions and decisions available 

 Ibid. 3

 World Bank. 2019.4

 Organisation for Economic Co-operation and Development. 2014. The Governance of Regulators, OECD Best 5

Practice Principles for Regulatory Policy. Paris: OECD Publishing. https://doi.org/10.1787/9789264209015-en.

 Bennett, Nathan J., and Terre Satterfield. 2018. ‘Environmental Governance: A Practical Framework to Guide 6

Design, Evaluation, and Analysis’. Conservation Letters 11 (6). https://doi.org/10.1111/conl.12600.

 United Nations Environment Programme. 2019. ‘Environmental Rule of Law: First Global Report’. Nairobi: 7

United Nations.

 International Union for Conservation of Nature and Natural Resources. 2019. ‘An Introduction to the IUCN 8

Natural Resource Governance Framework’. IUCN. https://www.iucn.org/sites/dev/files/content/documents/
introduction_to_the_nrgf_version_1_july_2019.pdf.

https://doi.org/10.1787/9789264209015-en
https://doi.org/10.1111/conl.12600
https://www.iucn.org/sites/dev/files/content/documents/introduction_to_the_nrgf_version_1_july_2019.pdf
https://www.iucn.org/sites/dev/files/content/documents/introduction_to_the_nrgf_version_1_july_2019.pdf
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and accessible to the public, and there should be mechanisms, including the right of 
appeal, to hold the regulator responsible for its actions and decisions. 

✦ Equity: the law should provide for and facilitate environmental regulation and 
decision-making that is inclusive, participatory, fair, and just. 

The recommendations are also intended to support enhancement of the authority, 
coherence, efficiency, legitimacy, responsiveness, and robustness of the Act, the Agency, 
and the overall framework of environmental regulation and governance in Guyana.  
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2. Method 

The review began with an initial examination of the text of the Act and a rapid review of 
accompanying regulations, with the aim of identifying the Act’s purpose, principal 
objectives, and the institutional, administrative and regulatory mechanisms established in 
support of the purpose and objectives. 

Following this examination of the Act, comparable environmental laws from other 
Caribbean and Commonwealth jurisdictions were identified and surveyed, with a view to 
determining approaches used in other jurisdictions to accomplish regulatory aims similar to 
those of the Act. This review included legislation relating to environmental protection, 
natural resource management and environmental impact assessment (EIA) from Antigua 
and Barbuda, Australia (including both Commonwealth and state jurisdictions), Barbados, 
Belize, Canada (both Federal and provincial jurisdictions), New Zealand, and Trinidad and 
Tobago.  

In several Australian and Canadian jurisdictions, the relevant environmental regulatory 
frameworks have recently been, or are currently, the subject of independent enquiry or 
review. These processes have yielded a wealth of material, including discussion papers, 
interim and final reports, official government responses to these reports, draft legislative 
amendments, and numerous submissions from civil society interest groups, industry, 
technical and legal experts, academics, government stakeholders and the general public. 
Key items of documentation produced by these reviews and enquiries were surveyed in 
conjunction with the applicable legislation, and provided substantial added value. They 
gave considerable insight into the actual operation and effectiveness of the laws in question, 
in a way that would not have been possible from just textual analysis of the statutes. 
Additionally, the stakeholder submissions and government responses presented a broad 
perspective on key expectations, principles, and concerns in relation to environmental 
regulation.  
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Further information on principles and good practice for environmental regulation and rule 
of law were obtained via a review of published scholarly and other literature, including 
guidelines and case studies, on environmental regulatory practice and regulatory 
governance generally. This review in conjunction with the information gleaned from 
regulatory enquiries and reviews from other jurisdictions enabled identification of key 
recurring concepts and principles for good environmental regulatory practice. 

With these concepts and principles determined, a second examination of the Act was 
carried out, taking into account comments and queries arising from the internal EPA review 
of the Act and its practical operation. The primary purpose of this second survey of the Act 
was to determine how concerns related to the Act and its implementation could be 
addressed via application of the concepts and principles of regulatory good practice and 
potential adoption of approaches from other jurisdictions.  

A rapid review was carried out of other legislation that contributes to the overall 
environmental regulatory framework in Guyana. The intentions in this regard were to gain 
an understanding of the whole-of-government legislative framework for environmental 
protection and management, and to identify provisions and mechanisms in other statutes 
that could potentially be adopted/adapted to strengthen the Act.  

Agency perspectives on the Act, its functioning, and the potential for its improvement, were 
obtained via a structured grou interview with Agency personnel. The interview questions 
are presented in Annex 1 to this report. The questions were designed to capture 
perspectives on environmental challenges, the existing regulatory and institutional 
arrangements, and practices and approaches that Agency stakeholders would like to see 
adopted for better environmental outcomes in Guyana. 

The information gathered via the above activities was synthesised to produce the analyses 
and recommendations presented in this report.  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3.  Clarity of regulatory objectives and functions 

The Guyana Environmental Protection Act is: 

An Act to provide for the management, conservation, protection, and improvement of 
the environment, the prevention or control of pollution, the assessment of the impact of 
economic development on the environment, the sustainable use of natural resources 
and for matters incidental thereto and connected therewith.   9

The Act established the EPA, the functions of which are many, including, but not limited 
to : 10

✦ co-ordinating an integrated coastal zone management programme; 

✦ co-ordinating and maintaining a programme for the conservation of biological 
diversity and its sustainable use; 

✦ co-ordinating the establishment and maintenance of a national parks and protected 
areas system and a wildlife protection management programme; 

✦ establishing and coordinating institutional linkages locally, nationally, regionally, and 
internationally; 

✦ playing a co-ordinating role in the preparation and implementation of cross-sectoral 
programme of environmental concern; and 

✦ co-ordinating the environmental management activities of all persons, organisations, 
and agencies. 

Given the breadth and diversity of these designated functions, it is unsurprising that the 
2019 appraisal by the World Bank described the Act as establishing a mandate that the EPA 

 Environmental Protection Act 1996 (Guyana).9

 Ibid.10
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was not fully equipped to implement. Indeed the Act itself only operationalises a limited 
portion of the EPA’s mandated functions.  

Well-defined institutional mandates that articulate the regulator’s purpose, goals, aims, and 
responsibilities are an important element of good environmental governance and rule of 
law , . Because of the breadth and complexity of environmental management, emerging 11 12

standards of good practice in environmental regulation tend towards specialisation and 
clearly delineated jurisdictional boundaries, rather than generalisation and broad 
institutional mandates . This can be observed in recent independent reviews of 13

environmental protection frameworks in Australian jurisdictions, wherein reviewers 
recommended against broad institutional remits for environmental management and 
protection , citing the benefits of more focused laws and institutions with relatively 14

narrowly defined sets of core functions and objectives .  15

The range of functions currently assigned to the EPA include several that constitute their 
own areas of specialisation, with specific requirements in terms of scientific expertise, 
regulatory tools, technical capabilities, information and decision-making, and targeted 
management interventions. Adoption of such an expansive scope of work may exacerbate 
resource scarcity and reduce the effectiveness of the EPA as a regulatory and enforcement 
body .  16

It must also be taken into account that a number of the responsibilities assigned to the EPA 
under the Act have essentially been taken up by other entities under newer legislation. The 
Protected Areas Act 2011, for example, establishes the Protected Areas Commission and 
provides for, inter alia, conservation of biological diversity and establishment of a national 
protected areas system . As such the EPA is not the only entity with responsibility for the 17

matters included in the objective of  the Act. Several other policy-making and regulatory 
entities play important roles in relation to the management and conservation of the 

 United Nations Environment Programme. 2019.11

 Organisation for Economic Co-operation and Development. 2014.12

 United Nations Environment Programme. 2019.13

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016. ‘Report of 14

the Independent Inquiry into the Environment Protection Authority’. http://www.epa-inquiry.vic.gov.au/
__data/assets/file/0008/336698/Inquiry-report-EPA_June.pdf.

 Samuel, Graeme. 2020. ‘Independent Review of the EPBC Act—Interim Report’. Canberra. https://15

epbcactreview.environment.gov.au/resources/interim-report.

 Organisation for Economic Co-operation and Development. 2014.16

 Protected Areas Act 2011 (Guyana). 17

http://www.epa-inquiry.vic.gov.au/__data/assets/file/0008/336698/Inquiry-report-EPA_June.pdf
http://www.epa-inquiry.vic.gov.au/__data/assets/file/0008/336698/Inquiry-report-EPA_June.pdf
https://epbcactreview.environment.gov.au/resources/interim-report
https://epbcactreview.environment.gov.au/resources/interim-report


14
environment and natural resources. It is therefore important for the role, purpose, and 
objectives of the EPA, as distinct from other public entities with an environmental 
protection and management function, to be clearly established. A clear statutory objective 
would not only serve to distinguish the EPA’s role from that of other agencies, but would 
also save to firmly establish the position and authorities of the EPA in the overall national 
framework and network of environmental management institutions.  

Recommendation #1: The Act should be revised to establish a clear 
overarching statutory objective for the Environmental Protection Agency.  

A legislated objective for the Agency is both consistent with good regulatory practice  and 18

of critical importance to providing the foundation for clearly establishing the role of the 
Agency and therefore providing the regulated community with appropriate understanding 
and expectations of what the Agency does .  19

Examples of legislated objectives for comparable agencies in other jurisdictions are: 

… to monitor the implementation of this Act and the regulations made thereunder and 
to take necessary action to enforce its provisions.   20

… to undertake its functions in a way that— 
(a)   contributes to the efficient, effective, and transparent management of New 

Zealand’s environment and natural and physical resources; and 
(b) enables New Zealand to meet its international obligations.   21

… to use its best endeavours — 
(a)  to protect the environment; and 
(b) to prevent, control and abate pollution and environmental harm.  22

… to protect human health and the environment by reducing the harmful effects of 
pollution and waste.  23

 Organisation for Economic Co-operation and Development. 2014.18

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.19

 Environmental Protection Act (Belize), section 3(3).20

 Environmental Protection Authority Act 2011 (New Zealand), section 12(1).21

 Environmental Protection Act 1986 (Western Australia), section 15.22

 Environmental Protection Act 2017 (Victoria), section 6(1). 23
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A statutory objective should ideally be framed in terms of the ends or outcomes to be 
achieved, rather than the means of achieving them . 24

Recommendation #2: The range of functions assigned to the Agency 
under the law should be reviewed and streamlined.  

The streamlining process should remove functions that have been assigned to other 
agencies under legislation enacted since the passage of the Act in 1996, such as co-
ordinating the establishment and maintenance of a national parks and protected area 
system and a wildlife protection management programme. Functions and actions better 
suited to the expertise and mandate of other agencies or entities should be appropriately 
transferred; the production of natural capital accounts, for example, might better be led by 
agencies with responsibility for finance and economic development.  

The streamlining process should seek to clearly distinguish between the general functions 
of the Agency and the means and methods to be used in carrying out those functions. For 
instance, the coordination of an integrated coastal zone management programme, rather 
than being a function of the Agency, may be considered a means by which the Agency may 
fulfil the function of ensuring conservation, protection, and sustainable use of natural 
resources. It should be noted that adoption of an appropriately framed objective for the 
Agency, in keeping with recommendation #1, would allow the Agency to continue to 
exercise authority over a wide array of matters, and to respond to new and emerging 
environmental threats and issues, without need to stipulate in the Act specific technical or 
specialist areas of operation.    

There should be a review and rationalisation of which means and actions are mandatory for 
the Agency (“In the exercise of its functions, the Agency shall…”) and which are 
discretionary (“In the exercise of its functions, the Agency may…”). Mandatory actions 
should be listed in the Act before discretionary actions, as a reflection of priority. 

In establishing revised objectives, responsibilities, and functions for the EPA, it should be 
ensured that the Act provides the Agency with sufficient authority and appropriate 
regulatory mechanisms to enable achievement of its regulatory aims. This should include, 
inter alia, clear and unambiguous authority to develop policies and guidelines, administer 
authorisations, conduct inspections, carry out or require relevant environmental 

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.24
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monitoring, order corrective measures, impose penalties, and initiate civil or criminal 
enforcement action in all areas of the Agency’s remit .  25

Defining an objective and redefining the functions of the Agency should be informed by a 
whole-of-government assessment to determine which other agencies currently carry out 
functions and tasks defined for the Agency under the Act. It is important that refining the 
EPA’s functions should not create any lacunae in the legal and institutional framework for 
environmental protection and management in Guyana. The revision of the functions and 
activities of the Agency should not undermine the position of the Act as Guyana’s foremost 
item of environmental legislation. The following chapter on a whole-of-government 
approach to environmental management includes some suggested approaches to 
maintaining the precedence of the Act and appropriate deference to the authority of the 
Agency.  

 United Nations Environment Programme. 2019.25
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4.  A whole-of-government approach to environmental 
management 

Particularly given the extent to which aspects of environmental protection, management, 
and regulation have been distributed to other agencies, a co-ordinated whole-of-
government approach is necessary in order to achieve effective management, conservation, 
protection and improvement of Guyana’s environment , . Such an approach would be 26 27

compatible with and complementary to the preceding recommendations to revise the scope 
of the Agency’s function. Under a whole-of-government approach, responsibility for 
different aspects of environmental management and protection would be devolved to 
agencies with relevant specified mandates and in a position to bring specialised expertise to 
their arena of action while acting in accordance with a set of fundamental principles and 
values that would underpin environmental policy-making, decision-making, and 
management in Guyana. A joint multi-agency approach could also help to ensure that 
environmental considerations are integrated into decision-making by a wider range of 
government entities , while avoiding regulatory overlap or underlap .  28 29

Recommendations for overall legislative and policy measures to achieve a whole-of-
government approach to environmental management are beyond the scope of this review, 
but there are some measures that can be taken within the framework of the Act to move 
towards a more effective disaggregated system. A key element of this is to establish 
mechanisms within the ambit of the Act that explicitly empower and, where necessary, 
require co-operation and co-ordination  between the Agency and other entities to achieve 30

 United Nations Environment Programme. 2019.26

 Bennett, Nathan J., and Terre Satterfield. 2018. 27

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.28

 United Nations Environment Programme. 2019.29

 Organisation for Economic Co-operation and Development. 2014.30
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the ultimate objectives of protection and sound management of the environment. These co-
ordination connections should be both horizontal, i.e., coordination across sectors, and 
vertical, i.e., coordination across different levels (central, regional, local) of government , . 31 32

There are examples from other statutes in Guyana of how co-ordination and coherence 
could be legislated. For example, the Amerindian Act in sections 48(2), 53, 54(2), 55(1)(b), 
and 55(2) explicitly specifies the nature of communication and collaboration relationships 
between Amerindian Village Councils and agencies such as the Forestry Commission, the 
Geology and Mines Commission and the EPA. The Forests Act in section 23, which 
empowers the EPA to declare specially protected areas in State Forests, specifies the need 
for the EPA to consult with the Forestry Commission as part of that process and outlines a 
role for the Forestry Commission in facilitating the dissemination of public information in 
relation to such declarations. Section 7(2) of the Water and Sewerage Act lists the entities, 
including the EPA, that must be consulted in the development of national water policies. 
Further, sections 21(2) and 21(3) of the Water and Sewerage Act address coordination 
between the Hydrometeorological Department and the EPA, via the EIA process and the 
grant of environmental permits, in licensing water extraction. 

Recommendation #3: The Act should explicitly empower the Agency to co-
operate with other agencies and entities in pursuit of its objectives, and should 
provide the legal basis for co-operation mechanisms and protocols.  

In a similar vein to the examples above, the Act should include provisions outlining specific 
areas and mechanisms for co-operation and co-ordination between the Agency and other 
bodies in pursuit of the overall goals of the Act . Such co-operation could include 33

information sharing, delegation, and co-regulation in areas of mutual concern . To 34

preserve flexibility in arrangements, the relevant arrangements themselves need not be 
spelled out in the Act; however, there should be explicit scope in the Act for the agency to 
establish instruments for co-operation, such as memoranda of understanding, mutual 
recognition agreements, information sharing agreements, or contracts for service 
provision , that would contribute to harmonisation and integration between entities.  35

 Bennett, Nathan J., and Terre Satterfield. 2018. 31

 International Union for Conservation of Nature and Natural Resources. 2019.32

 Organisation for Economic Co-operation and Development. 2014.33

 Ibid.34

 Ibid.35
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A further option in terms of inter-agency collaboration (and one which has substantial 
precedence in the Caribbean, particularly under pesticides control legislation) is to have 
legislative provisions allowing staff of other bodies to be designated to carry out functions in 
pursuit of the regulator’s objective . The Act already provides a basis for this, via the 36

definition in section 2 of “authorised person” as "any employee of the Agency, or any 
person authorised in writing by the Minister”. However, questions raised during the 
internal Agency review of the Act suggest that this option is not being fully operationalised, 
despite the benefits it could offer in extending the reach and effectiveness of the Agency’s 
monitoring and enforcement. Prior to action (including awareness-raising and capacity-
building in agencies from which authorised person will be designated) to take advantage of 
this provision of the law, a review should be made of the powers and duties of an authorised 
person as explicitly stated in section 35 of the Act and as otherwise provided for in the Act 
and Regulations. The review should seek to determine whether such powers and duties are 
aligned with the desired roles of non-Agency personnel in the implementation and 
enforcement of the Act. It should be noted that the Act does not provide for persons to be 
authorised to exercise some powers and not others. If it is felt that there is a need for 
different classes of authorised persons with different powers, functions, and duties, the Act 
would need to be amended to make clear provision for this. It may also be useful for the Act 
to make provision for entities whose personnel have been authorised to carry out functions 
under the Act to submit routine reports to the Agency on the execution of said functions .  37

Although there are some instances, as discussed earlier in this section, where laws 
specifically recognise and incorporate the role and functions of the Agency under the Act 
(e.g. the clauses in the Water and Sewerage Act that make environmental permitting an 
integral part of the extraction licensing process), there are also several instances where a 
law grants an entity a decision-making power in an area relevant to the Agency’s mandate 
but makes no reference to the authority of the Agency or the Act, and no provisions for 
coordination with the Agency. In the Drainage and Irrigation Act 2004, for example, section 
25 on construction of new works makes no clear allowance for consultation with the Agency 
on environmental authorisations that may be required for such works. The Pesticides and 
Toxic Chemicals Control Regulations under the Pesticides and Toxic Chemicals Control Act 
include provisions for premises to be licensed to manufacture pesticides, with no explicit 
consideration of the need for environmental authorisations under the Act . The Maritime 38

Zones Act 2010 authorises the Minister responsible for transport and harbours to permit 

 Organisation for Economic Co-operation and Development. 2014.36

 Environment Protection Act 1993 (South Australia), section 18D.37

 Pesticides and Toxic Chemicals Control Regulations (Guyana), section 95(2).38
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establishment and operation of eco-tourism and mariculture operations, again without 
clear reference to the need for environmental authorisations or consultation with the 
Agency .  39

Such situations could be addressed by amendment of the Acts in question, either via 
inclusion of clauses similar to sections 21(2) and 21(3) of the Water and Sewerage Act, which 
specifically refer to the functions of the Agency, or via a clause similar to section 17 of the 
Petroleum (Exploration and Production) Act 1986, which reads as follows: 

Nothing in this Act shall be construed 

(a) where the doing of any act is prohibited by any other written law, as authorising a 
licensee to do that act; or 

(b) where the doing of any act is regulated by any other written law, as authorising the 
licensee to do that act— 

(i) otherwise than in accordance with that written law and any authority referred 
to in subparagraph (ii), and  

(ii) without first obtaining any authority (however described) required under that 
written law for the doing of the act.  

Alternatively, or in addition, the Act itself should require consultation with the Agency on 
all matters within its purview. 

Recommendation #4: The Act should clearly and explicitly state that it 
prevails over other laws and instruments. 

Recommendation #5: The Act should make it mandatory for other agencies 
and bodies to consult with the Agency before making decisions on matters 
within the Agency’s purview under the Act.  

The Act does currently, in section 5, require deference to the authority of the Agency. 
However the language of this section appears to restrict such deference to “matters in 
respect of which an environmental authorisation is required” under the Act. The scope of 
the Act and the associated activities of the Agency extend beyond matters requiring 
environmental authorisation to include, for example, public education and awareness, 

 Maritime Zones Act 2010 (Guyana), sections 45 and 46.39
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monitoring and research, inspection and investigation, formulation of standards and codes 
of practice, production of technical and sectoral guidelines, etc. It is therefore 
recommended that the Act could be amended to include clauses similar to those in Belize’s 
Environmental Protection Amendment Act, which inserts into the principal Environmental 
Protection Act section 45A: 

Any person, body, or agency having authority over any matter in respect of which the 
Department has functions to perform pursuant to this Act shall not, whether 
provisionally or finally, approve or determine such matter until the Department has 
been consulted and approval received thereon; 

and section 60: 

Whenever the provision of this Act or any Regulations made are in conflict with or 
inconsistent with the provisions of any other Act, regulations, rules relating to 
pollution, environmental impact assessment or the treatment of waste, the provisions 
of this Act and the Regulations made hereunder should prevail.  

A clause with similar effect is included in section 5 of the Western Australia Environmental 
Protection Act: 

Whenever a provision of this Act or of an approved policy is inconsistent with a 
provision contained in, or ratified or approved by, any other written law, the provision 
of this Act or the approved policy, as the case requires, prevails.  

Such clauses would establish the need for consultation with the Agency and deference to 
the Act in a broader and more inclusive manner than the current provisions.  

Regardless of what legislative or management measures are taken towards achieving a 
concerted whole-of-government approach to environmental protection and management, 
they should be accompanied by broad stakeholder engagement, including review of 
relevant sectoral legislation, dialogue between the Agency and other entities involved in 
management, protection, conservation, and improvement of the environment, and 
awareness-raising about the proposed provisions of an amended Act and associated roles 
and functions of the Agency. 
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Recommendation #6: Update of the Act should be viewed in the broad 
context of Guyana’s overall framework of environmental regulation and 
governance, and should informed by in-depth analysis of supporting sectoral 
laws, mandates, and authorities.  
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5. Effective regulation 

Assessing the effectiveness of the Act 

One of the best available and commonly used means to assess the overall effectiveness of a 
system of environmental protection is state of the environment (SoE) reporting, particularly 
using the drivers-pressures-states/trends-impacts-responses (DPSTIR) method . Several of 40

the jurisdictions considered in this review have a legal requirement for routine production 
of SoE reports , , . The Regional Agreement on Access to Information, Public 41 42 43

Participation and Justice in Environmental Matters in Latin America and the Caribbean 
(hereafter the Escazú Agreement), to which Guyana is signatory, requires each Party  to 44

“use its best endeavours to publish and disseminate at regular intervals, not exceeding five 
years, a national report on the state of the environment” . The Escazú Agreement also 45

encourages the use of independent environmental performance reviews carried out “with a 
view to evaluating the efficacy, effectiveness and progress of its national environmental 
policies in fulfilment of their national and international commitments” . 46

 McGrath, Chris. 2010. Does Environmental Law Work?: How to Evaluate the Effectiveness of an 40

Environmental Legal System. Saarbrücken: Lambert Academic Publishing.

 Environment Protection Act 1993 (South Australia), section 112.41

 Environmental Reporting Act 2015 (New Zealand).42

 Canadian Environmental Protection Act 1999 (Canada), section 44(1)(f )(iii).43

 The Escazú Agreement is not yet in force; Guyana will become Party to the Agreement when it enters into 44

force.

 United Nations. 2018. ‘Regional Agreement on Access to Information, Public Participation and Justice in 45

Environmental Matters in Latin America and the Caribbean’, Article 6(7). https://www.cepal.org/en/subsidiary-
bodies/regional-agreement-access-information-public-participation-and-justice/text-regional-agreement.

 Ibid., Article 6(8).46

https://www.cepal.org/en/subsidiary-bodies/regional-agreement-access-information-public-participation-and-justice/text-regional-agreement
https://www.cepal.org/en/subsidiary-bodies/regional-agreement-access-information-public-participation-and-justice/text-regional-agreement
https://www.cepal.org/en/subsidiary-bodies/regional-agreement-access-information-public-participation-and-justice/text-regional-agreement
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In Guyana, the Act requires the Agency to “provide general information to the public on the 
state of the environment by regular reports produced at least annually” . Annual reports 47

have been produced and reports dating back to 2006 are available on the Agency’s website. 
However, these reports are more oriented towards reporting on the administration and 
implementation of the Act and the activities of the Agency than towards providing 
information about the state of Guyana’s environment. Reports of this nature, while 
contributing some useful information for assessing effectiveness of the environmental 
regulatory system , do not necessarily fulfil the requirement in the Act. 48

A national SoE Report, Guyana’s first, was published by the Agency in 2016. This report 
concluded that there have been challenges to the effective implementation of the Act and 
other items of environmental legislation. Shortages of human, technical, and financial 
capacity are major constraints to the Agency’s ability to effectively exercise its functions on 
a national scale . The structure of the SoE report was such that it did not substantially 49

consider the effectiveness of Agency activities as responses to pressures on the 
environment, i.e., there was limited evaluative discussion about how the activities of the 
Agency contribute to preserving the state of the environment or affect trends in 
environmental quality; this tends to be a common shortcoming in SoE reporting . It is 50

likely that the “extensive” lack of data related to “some of the most pressing socio-economic 
issues the country is facing”  presents the main obstacle to carrying out such an evaluation. 51

This lack of data was identified as a key obstacle to achieving the Act’s objectives, for 
example, hampering the implementation of a precautionary approach to environmental 
management as espoused in the Act .  52

Recommendation #7: The Act should be amended to require (i) annual 
reports on the activities of the Agency in administering and enforcing the Act 
and (ii) reports, produced every five years, on the State of the Environment.  

 Environmental Protection Act 1996 (Guyana), section 4(3)(d).47

 Organisation for Economic Co-operation and Development. 2014.48

 Guyana Environmental Protection Agency. 2016. ’State of the Environment Report 2016’. Georgetown: 49

Environmental Protection Agency. https://www.greengrowthknowledge.org/sites/default/files/downloads/
policy-database/GUYANA)%20State%20of%20the%20Environment%20Report%202016.pdf.

 McGrath, Chris. 2010.50

 Guyana Environmental Protection Agency. 2016.51

 Ibid.52

https://www.greengrowthknowledge.org/sites/default/files/downloads/policy-database/GUYANA)%20State%20of%20the%20Environment%20Report%202016.pdf
https://www.greengrowthknowledge.org/sites/default/files/downloads/policy-database/GUYANA)%20State%20of%20the%20Environment%20Report%202016.pdf
https://www.greengrowthknowledge.org/sites/default/files/downloads/policy-database/GUYANA)%20State%20of%20the%20Environment%20Report%202016.pdf
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The preparation of annual reports, as a continuation and development of existing practice, 
would allow interim assessment of the activities and effectiveness of the EPA in the 
administration and enforcement of the Act , , . To support and enhance the preparation 53 54 55

of annual reports, the Agency should develop a suite of core indicators and targets, possibly 
specified in the form of regulations, that would provide the basis for the annual reports. 
These indicators and targets should be published on the Agency’s website . It is 56

recommended that the annual reports should involve a greater emphasis than currently 
obtains on: 

✦ presenting and evaluating environmental monitoring data collected by the Agency 
during the reporting year; and  

✦ assessing trends and patterns (e.g., over a five to 10 year period) in both Agency 
activities and environmental data, rather than simply reporting changes relative to the 
immediately preceding year.  

Given the somewhat dispersed nature of Guyana’s environmental management framework, 
it may be useful for the Act or any accompanying regulations to require that annual reports 
should include “an assessment of the effectiveness of co-ordination between the [EPA] and 
other governmental entities” .  57

Preparation of SoE reports is a resource- and time-intensive process; it would be more 
feasible for the EPA to produce SoE reports every five years rather than annually. The 
reduced frequency would be in line with good practice in other jurisdiction and would still 
allow Guyana to meet the related obligation under the Escazú Agreement. It could also 
make for more meaningful evaluation of trends in environmental quality and therefore of 
the effectiveness of the Act.  

The topics and content of SoE reports may be specified in regulations, along with a general 
overview of the process for production of the reports . It should be made clear that the 58

reports are intended both to provide information on the state of the environment and to 
“report on the effectiveness of policies and programs [including the Act] designed to 

 Environment Protection Act 1993 (South Australia), section 111.53

 Environmental Protection Act 1986. (Western Australia), section 21.54

 Environmental Protection Act (Belize), section 43.55

 Organisation for Economic Co-operation and Development. 2014.56

 Environmental Management Act 2000 (Republic of Trinidad and Tobago), section 14(1)(b).57

 Environmental Reporting Act 2015 (New Zealand), section 13.58
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respond to environmental change” . Again considering the dispersed nature of the system 59

for environmental protection and management, it would be helpful for the Act to require 
the participation of other relevant agencies in the preparation of SoE reports. For instance, 
the New Zealand Environmental Reporting Act 2015 specifies that synthesis reports on the 
environment should involve both the Ministry with responsibility for the Environment and 
the national statistics department . The South Australia Environment Protection Act 60

requires that “public authorities of the State must co-operate in furnishing to the Authority 
any information required by the Authority for inclusion in the report” .  61

Recommendation #8: The Act should include an obligation for other public 
entities to contribute to the preparation of State of the Environment Reports.  

The SoE report should be an independent review , . The Act should clearly indicate that 62 63

annual reports and SoE reports should be published/made publicly available . 64

Consideration could be given to requiring the reports to be laid before the National 
Assembly by the Minister.  

Effective operation of the Act 

Personnel of the Agency were consulted to obtain their views on how effectively the Act 
functions as a regulatory instrument. Two seemingly contradictory sentiments were 
expressed. Respondents indicated that because the overall scope of the Act is quite broad 
and general, this allows for the Agency to operate effectively across a wide range of 
environmental protection objectives. At the same time, concern was expressed about areas 
where the specific provisions of the Act are narrow, thus limiting the Agency’s regulatory 
function, constraining the ability to take action to achieve the Act’s objectives, and creating 
loopholes that leave the Agency vulnerable to litigation or other contention from the 
regulated community.  

 McGrath, Chris. 2010. Does Environmental Law Work?: How to Evaluate the Effectiveness of an 59

Environmental Legal System. Saarbrücken: Lambert Academic Publishing.

 Environmental Reporting Act 2015 (New Zealand), section 14(1).60

 Environment Protection Act 1999 (South Australia), section 112(4).61

 United Nations. 2018.62

 Organisation for Economic Co-operation and Development. 2014.63

 Ibid.64
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It is indeed the case that the overall functions assigned to the Agency by the Act, and the 
means by which the Agency can exercise these functions, are quite broad and wide-ranging. 
However, only a minority of these functions—principally those related to environmental 
authorisations and pollution prevention and control—are operationalised in the Act itself or 
in accompanying regulations. It is notable that these are also the areas where Agency 
personnel report the greatest level of regulatory effectiveness.  

In the areas where the Agency’s functions are operationalised, the emphasis in the Act 
tends to be on process rather than outcomes. For example, the provisions related to EIA 
describe the process to be followed and information to be taken into consideration in 
making an EIA decision, but do not explicitly establish that the decision-making process 
should be guided by consideration of whether or not the environmental outcomes of the 
proposed undertaking are acceptable . A consequence of this focus on process rather than 65

outcome is that decisions may be contested and overturned on technical grounds related to 
the process, rather than on the basis of environmental outcomes . The prescriptive nature 66

of the Act also leads to a degree of legislative inflexibility—the specified definition and 
processes are not easily adaptable or amendable to respond to development in procedural 
or technical best practice, or to emerging environmental issues and challenges.  

This being the case, it becomes more evident how the Act can be described as being both 
broad, perhaps excessively so, and restrictively narrow. These shortcomings should be 
addressed by appropriate implementation, as discussed in chapter 1, of recommendations 
#1 and #2.  

In addition to the above constraints, the language and the phrasing of the Act is somewhat 
complex and convoluted, leading to a lack of clarity and opportunities for misinterpretation 
and conflicting interpretations , . 67 68

Recommendation #9: The Act should be redrafted in order to simplify, 
clarify, and reduce unnecessary complexity. 

 Belize’s Environmental Impact Assessment Regulations, in section 26, provide an illustration of a regulatory 65

requirement for environmental outcomes to be considered as the principal factors in EIA decision-making.

 Samuel, Graeme. 2020.66

 Ibid.67

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.68
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While is recognised that the Act addresses complex and technical subject matter, there is 
nonetheless opportunity for the language of the Act to be made more concise and 
straightforward, thus improving its clarity and accessibility to both the regulated 
community and those responsible for its enforcement. Efforts to simplify the Act should be 
guided by the following principles , : 69 70

✦ Give primacy to important concepts and desired outcomes rather than to procedural 
details; 

✦ Provide clear definition of important concepts; 

✦ Ensure consistent use of terminology and language; 

✦ To the extent possible, design and structure the legislation, including logical structure 
and language and sentence structure, for readability and conciseness; and 

✦ Avoid including inappropriate details or including details in inappropriate places.  

Inappropriate details may include those that : 71

✦ relate to a supporting issue rather than the core policies/objectives of the Act; 

✦ relate to matters that are procedural or administrative in nature; 

✦ relate to issues that will arise only infrequently; or  

✦ are likely to change over time. 

A possible approach to incorporating technical and operational detail while maintaining a 
streamlined Act is via the use of subordinate instruments, as is the case in New Zealand and 
in Australian jurisdictions , , . For instance, the details of the EIA process could be 72 73 74

elaborated via a subordinate instrument, as in done in Belize . Depending on the 75

jurisdiction, such instruments may include regulations, environmental protection policies, 

 Australia Government Office of Parliamentary Counsel. 2016. ‘Reducing Complexity in Legislation’. https://69

www.opc.gov.au/sites/default/files/reducingcomplexity_0.pdf.

 Samuel, Graeme. 2020.70

 Australia Government Office of Parliamentary Counsel. 2016.71

 Resource Management Act 1991. (New Zealand)72

 Environment Protection Act 1993. (South Australia)73

 Environmental Protection Act 1986. (Western Australia)74

 Environmental Impact Assessment Regulations (Belize).75

https://www.opc.gov.au/sites/default/files/reducingcomplexity_0.pdf
https://www.opc.gov.au/sites/default/files/reducingcomplexity_0.pdf
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policy statements, environmental standards, environmental reference standards, 
environment protection measures, compliance codes, etc. The functions served by such 
instruments include: 

✦ establishing objectives and policies for matters of national significance relative to the 
objectives of the Act; 

✦ defining standards, protocols and other requirements in relation to environmental 
quality and environmental management; 

✦ specifying that certain standards or requirements are mandatory/enforceable such 
that contravention constitutes an offence under the Act; 

✦ setting out matters to be taken into account in decision-making (e.g. in determinations 
related to environmental authorisations) under the Act; 

✦ setting out codes of practice and guidelines for compliance with obligations or 
requirements under the Act. 

Recommendation #10: The Act should include provisions for the 
development of both binding and non-binding subordinate instruments in 
relation to environmental management goals, standards, obligations and 
guidelines. 

Provisions in relation to such instruments should take into consideration, inter alia:  

✦ the importance of public consultation on the preparation and contents of instruments; 

✦ the need for review of instruments (e.g. periodic review and/or as-needed review in 
response to changes in scientific knowledge, best environmental practices and 
available technologies); 

✦ procedures for variation, amendment, and revocation of instruments; 

✦ relationships between instruments and other regulatory mechanisms (e.g. 
authorisation conditions, international obligations, determinations made under other 
legislation, etc.); 

✦ which instruments should be made mandatory/enforceable, and which should be 
voluntary; 

✦ allowing for exercise of the discretion of the Agency and relevant authorised persons. 
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Subordinate instruments can be useful tools for setting out clear and specific goals that not 
only lend focus to the Agency’s work, but are responsive to public needs, emerging 
environmental threats and issues, and the risks and opportunities presented by new 
technologies . Subordinate instruments should safeguard environmental values and codify 76

environmental good practice in ways that are adaptable and updatable as needed. In each 
instrument careful attention should be given to maintaining an effective balance between 
the certainty that comes with higher levels of detail and the flexibility that comes with 
generality and allowing for exercise of discretion . Effort must be made to keep 77

instruments current so that they do not become dated or obsolete as technology and best 
practice evolve and advance , . 78 79

A national environmental policy, as provided for by the law in Trinidad and Tobago ,  80 81

could be an important tool for clearly setting out medium term priorities, goals, targets, and 
indicators to achieve the objectives of the Act. Such a national policy should be designed to 
be robust and comprehensive while maintaining flexibility and responsiveness. The 
development of a national environmental policy should be participatory and transparent, 
and there should be arrangements for monitoring, evaluation, and regular review and 
revision. It may be efficient for review and revision timelines to be synchronised with SoE 
reporting intervals. The policy should be definitively established as a cross-sectoral whole-
of-government instrument, setting out an overarching policy direction to guide all actors 
and stakeholders, whether in government, the private sector, or civil society. 

Effective enforcement of the Act 

EPA personnel highlighted the Act’s provisions in relation to enforcement as an area that 
hampers the Act’s effective implementation. The handling of reports from the public in 
relation to offences or suspected offences under the Act was a key concern in this regard. 
The other main concern related to the limited direct enforcement options available to the 
Agency. 

 United Nations Environment Programme. 2019.76

 Australia Government Office of Parliamentary Counsel. 2016.77

 United Nations Environment Programme. 2019.78

 Bennett, Nathan J., and Terre Satterfield. 2018. 79

 Environmental Management Act 2000 (Republic of Trinidad and Tobago), section 18.80

 Government of the Republic of Trinidad and Tobago. 2018. ‘National Environmental Policy of Trinidad and 81

Tobago 2018’. https://www.ema.co.tt/images/Files/policies/NEP2018_Final_Proof_v3.pdf.

https://www.ema.co.tt/images/Files/policies/NEP2018_Final_Proof_v3.pdf


31
Section 37 of the Act addresses the reporting and investigation of suspected offences under 
the Act and Regulations. It makes it an offence for a person to “wilfully fail to make a 
report” if they have information that an offence has been committed. It further requires the 
Agency to investigate every report made. By comparison, the Belize Environmental 
Protection Act provides that persons may (not shall) report potential offences under the Act 
to the Department for investigation . Failure to report does not constitute an offence. The 82

Department is obliged to investigate every such report made. The Canadian Environmental 
Protection Act 1999 includes several provisions for voluntary reporting of offences or 
suspected offences, but does not specify subsequent investigation/enforcement action to be 
taken by the regulatory authority . The Canadian Environmental Protection Act also 83

outlines a process whereby a member of the public may request investigation of an alleged 
offence under the Act . This is a more formal process than voluntary reporting, involving 84

submission of a statement of the alleged offence and supporting evidence, and requiring a 
formal response, investigation and subsequent reporting on the findings of the 
investigation. The formal request for investigation of an offence may be a first step towards 
third party civil enforcement in the form of an environmental protection action . 85

There is a distinction in the Canadian Environmental Protection Act between mandatory 
incident reporting and voluntary reporting. Reporting is mandatory for persons who cause, 
contribute to, or are otherwise responsible for an environmental incident. For other 
persons, reporting an offence or likely offence is voluntary. In Belize, the 2009 
Environmental Protection (Amendment) Act introduced a similar distinction . A similar 86

approach is recommended for adoption in Guyana, as the current approach may lend itself 
to instances of disproportionate enforcement.  

Recommendation #11: Reporting of offences, likely offences, or imminent 
prospective offences under the Act should be voluntary, except in the case of 
persons who cause, contribute, or are otherwise responsible for the 
occurrence of the offence. For such persons, reporting should be mandatory 
and failure to report should constitute an offence. 

 Environmental Protection Act (Belize), section 27.82

 Canadian Environmental Protection Act 1999 (Canada), sections 16, 96, 202, and 213.83

 Ibid., section 17.84

 Third party civil enforcement is addressed in greater detail in this report’s chapter on environmental rights.85

 Environmental Protection (Amendment) Act 2009 (Belize), section 7.86
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In order to efficiently and effectively fulfil the requirement in the Act that all reports made 
should be investigated, guidance and standard protocols for report-handling and 
investigation should be formulated, adopted, and disseminated . 87

Recommendation #12: Measures and guidelines in relation to the handling 
and investigation of reports (including complaints) about environmental 
incidents should be addressed via the development of standard operating 
procedures and guidelines.  

The standard operating procedures for handling incident reports (including complaints) 
should take into account, inter alia, the following:  88

✦ the types of matters to be addressed by the Agency, as distinct from those to be 
handled by other entities, including local government; 

✦ the means (e.g. telephone, e-mail, written correspondence, standard reporting forms, 
online reporting, etc.) via which incident reports can be submitted; 

✦ information to be submitted in relation to a incident report, including a distinction 
between required and optional information; 

✦ timely acknowledgement of receipt of incident reports; 

✦ benchmarks for ensuring timely response to incident reports;  

✦ assessing and prioritising incident reports; 

✦ planning, carrying out, and reporting on incident investigations; 

✦ notifying the informant/complainant of the nature and findings of the investigation 
and any follow-up actions to be taken; 

✦ procedures for escalating a incident investigation for further enforcement action; 

✦ maintaining anonymity/confidentiality of informants as necessary; 

✦ setting up and maintaining an electronic system to record and track incident reports; 
and 

 United Nations Environment Programme. 2019.87

 Volkéry, Axel, Nicola Tilche, Peter Hjerp, Shailendra Mudgal, Andreas Mitsios, Nejma André, Lidia 88

Wisniewska, Christine Lucha, Gesa Homann, and Elizabeth Tedsen. 2012. ‘Study on Environmental Complaint-
Handling and Mediation Mechanisms at National Level: Final Report’. Berlin: Ecologic Institute. https://
ec.europa.eu/environment/aarhus/pdf/mediation_and_complaint-handling.pdf.

https://ec.europa.eu/environment/aarhus/pdf/mediation_and_complaint-handling.pdf
https://ec.europa.eu/environment/aarhus/pdf/mediation_and_complaint-handling.pdf
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✦ analysing incident report data for evaluation, reporting, and strategic planning. 

The mechanisms for incident reporting should be straightforward and accessible for the 
public. Guidance should be provided to make the public aware of the existence of the 
mechanisms and how they work. It would also be useful to provide the public with 
information about which types of incident reports or complaints fall within the ambit of the 
Agency and which should be directed to other responsible entities , . 89 90

The Agency may wish, in keeping with accountability good practice, to incorporate into the 
report-handling system provisions for informants to challenge any perceived failure on the 
part of the Agency to respond appropriately to an incident report , . This may be achieved 91 92

via third-party enforcement  or via an appeals and review process. If these types of 93

accountability provisions are desired, they would need to be legislated.  

Another major concern voiced in relation to enforcement concerned the limited 
administrative enforcement powers of the Agency and its authorised officers. Currently the 
administrative enforcement mechanisms directly available are enforcement notices and 
prohibition notices . Other enforcement action must be carried out via the court, which 94

can be a time-consuming and resource-demanding process. The limited availability of 
administrative sanctions can lead to compliance deficit (where no charges are brought for 
relatively minor infractions because criminal or civil judicial sanctions are too strict or too 
onerous to pursue) or disproportionate enforcement (where criminal sanctions are sought 
for violations that are not criminal in nature) . The adoption of administrative enforcement 95

measures is increasingly being recognised as an effective means of addressing less egregious 
or more routine environmental violations .  96

 Commonwealth of Massachusetts. 2020. ‘Filing Environmental Complaints’. https://www.mass.gov/guides/89

filing-environmental-complaints.

 Government of the State of Queensland. 2020. ‘Reporting Pollution’. 2020. https://www.qld.gov.au/90

environment/pollution/pollution-management/reporting.

 Volkéry, Axel, Nicola Tilche, Peter Hjerp, Shailendra Mudgal, Andreas Mitsios, Nejma André, Lidia 91

Wisniewska, Christine Lucha, Gesa Homann, and Elizabeth Tedsen. 2012.

 Organisation for Economic Co-operation and Development. 2014.92

 Third-party enforcement is discussed further in the chapter on environmental rights.93

 Environmental Protection Act 1996 (Guyana), sections 26 and 27.94

 United Nations Environment Programme. 2019.95

 Ibid.96
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Recommendation #13: The Act should be revised to grant the Agency and 
appropriate authorised persons a wider range of enforcement powers and to 
facilitate the use of a wider range of administrative compliance mechanisms. 

The Pesticides and Toxic Chemicals Control Act and the Pesticides and Toxic Chemicals 
Control Regulations could serve as a model in this regard. The Pesticides and Toxic 
Chemicals Control Regulations authorise the Registrar of the Pesticides and Toxic Chemicals 
Control Board to, with concurrence from the Board, initiate and prosecute enforcement 
actions . Enforcement mechanisms available to the Registrar include issue of warning 97

notices; issue of various compliance orders; civil penalties; and seizure of items, in addition 
to seeking injunctions or criminal penalties through the courts. The Pesticides and Toxic 
Chemicals Control Act also empowers inspectors to institute and conduct proceedings in a 
court of summary jurisdiction . Additional examples of enforcement powers may be found 98

in pesticides and toxic chemicals control legislation from other Caribbean jurisdictions. For 
instance, under the Saint Lucia Pesticides and Toxic Chemicals Control Act, certain offences 
may be designated as ticketing offences, and inspectors may issue and serve summons in 
the form of a ticket . There are also provisions under the Saint Lucia Pesticides and Toxic 99

Chemicals Control Act for facilitating voluntary compliance . The laws cited above could 100

provide useful models for the expansion of the Agency’s options in relation to compliance 
and enforcement.  

Pesticides and toxic chemicals control legislation in the Caribbean, including Guyana , also 101

provide a basis by which inter-agency co-operation (as per recommendation #3) can 
improve enforcement; personnel of partner agencies can be authorised and empowered to 
carry out enforcement action under the Act. As discussed in chapter 4, section 2 of the Act 
already provides a basis for such authorisation.  

 Pesticides and Toxic Chemicals Control Regulations (Guyana), section 247(1).97

 Pesticides and Toxic Chemicals Control Act 2002 (Guyana), section 38.98

 Pesticides and Toxic Chemicals Control Act (Saint Lucia), section 65.99

 Ibid., section 67.100

 Pesticides and Toxic Chemicals Control Act 2002 (Guyana), sections 26 to 29. 101
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Recommendation #14: It should be made clear in the Act that while 
administrative enforcement action by the Agency is subject to appeal and 
review, such enforcement action should remain in effect until the appeal is 
resolved. 

There should also be clearly legislated provisions for external appeal and review of all 
administrative enforcement actions, including those carried out by authorised persons 
outside the Agency, in keeping with current good practice in the Act with regard to 
accountability and transparency .  102

 Environmental Protection Act 1996 (Guyana), sections 27(3), 27(4), and 28. 102
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6. Operational clarity: environmental authorisations 

There are four types of environmental authorisations provided for in the Act: 

✦ Environmental permits; 

✦ Prescribed process licences; 

✦ Construction permits; and  

✦ Operation permits.  

Based on review of the text of the Act and the Environmental Protection (Authorisations) 
Regulations, as well as on comments obtained from personnel of the Agency regarding the 
operation of the Act, the system of environmental authorisations is a major area where 
there is a lack of clarity in the implementation and operation of the Act. This inhibits the 
Agency’s ability to act with confidence to implement the system and has on occasion 
opened the Agency up to legal challenge. One would imagine that it also creates some 
confusion amongst the regulated public as to how the system works and what procedures 
they should follow in seeking to comply with the law, thus reducing the effectiveness and 
efficiency of the Act . The environmental authorisations system is set out in the Act as the 103

central element of the framework for pollution prevention and control, and therefore 
merits some attention to the details of its operation. Some of the issues with clarity relate to 
the terms outlined for the function of individual authorisations, but others relate to the 
existence of overlaps and duplications in scope between the different types of 
authorisations. This section will both deal with deficiencies identified for each individual 
types of authorisation and address interactions between types of authorisations.  

 Ulibarri, Nicola, Bruce E. Cain, and Newsha K. Ajami. 2017. ‘A Framework for Building Efficient 103

Environmental Permitting Processes’. Sustainability (Switzerland) 9 (2). https://doi.org/10.3390/su9020180.

https://doi.org/10.3390/su9020180
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It should be noted that the functioning of prescribed process licences depends on the 
designation via regulations of specific prescribed processes . Such regulations have not 104

been passed, and so provisions for prescribed process licences have not been 
operationalised under the Act. Nonetheless there will be some consideration of the role and 
function of a prescribed process licence within the environmental authorisations system.  

Environmental Permits 

Environmental permits are required by the developer  of any project listed in the Fourth 105

Schedule of the Act or of any project which may significantly affect the environment.  

“Project” is defined in the act to encompass : 106

✦ execution of construction works or other installations or schemes; 

✦ any prescribed process or alteration thereof; 

✦ any interference with any ecosystem; 

✦ any other activity in the natural surroundings or landscape including those involved in 
the extraction of natural resources; 

✦ any project listed in the Fourth Schedule.  

A point of concern here is that the definition of project appears to encompass both new 
undertakings and ongoing activities. This means that the functions of environmental 
permits, construction permits, and operations permits are not clearly distinguished. The 
inclusion of prescribed processes in the definition of projects further adds to the confusion.  

It is understood, largely on the basis of its connection with the EIA process, that an 
environmental permit is essentially intended to serve a purpose similar to what is referred 

 Environmental Protection Act 1996 (Guyana), section 2.104

 “Developer” is defined in this section as the applicant for environmental authorisation. It is recommended 105

that the term “developer” should be defined in terms of the developer’s relationship to the project, not in 
terms of their application for a permit. Reference is made to the definition of “developer” in Belize’s 
Environmental Impact Assessment Regulations as “a person who (i) carries out or proposes to carry out any 
undertaking; or (ii) is the owner or person having charge, management, or control of an undertaking”. By 
virtue of their responsibility for the project, the developer is the person required to apply for an environmental 
permit. 

 Environmental Protection Act 1996 (Guyana), section 10.106
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in other jurisdictions as a certificate of environmental clearance ,  or a works 107 108

approval . In these other jurisdictions it is clear that an authorisation of this type is for 109

new undertakings or significant alterations to existing undertakings, but not for the routine 
carrying on of undertakings.  

In Trinidad and Tobago’s Environmental Management Act environmental clearances are 
required for “new or significantly modified construction, process, works or other 
activity” . In the South Australia Environment Protection Act, it is stated that 110

environmental authorisation in the form of a works approval is required for  

(a) the construction or alteration of a building or structure for use for a prescribed 
activity of environmental significance; or 

(b)   the installation or alteration of any plant or equipment for use for a prescribed 
activity of environmental significance.  111

In Belize’s Environmental Impact Assessment Regulations it is elucidated that undertakings 
requiring review and approval include modifications, extensions, abandonments, 
demolitions, and rehabilitations that are likely to have a significant environmental impact .  112

Of these three examples, the system of environmental authorisations in South Australia is 
most similar to that provided for under the Act. That is, it includes provisions for something 
analogous to an operation permit, under which commencement of and modifications to 
processes and activities, as opposed to physical infrastructure, can be captured. The South 
Australia Environment Protection Act therefore provides a reasonable model for how to 
frame the requirement for an environmental permit under an amended Act in Guyana.  

 Environmental Management Act 2000 (Republic of Trinidad and Tobago).107

 Environmental Impact Assessment (Amendment) Regulations 2007 (Belize).108

 Environment Protection Act 1993 (South Australia).109

 Environmental Management Act 2000 (Republic of Trinidad and Tobago), section 35(1).110

 Environment Protection Act 1993 (South Australia), section 35(1).111

 Environmental Impact Assessment Regulations (Belize), section 2.112
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Recommendation #15: The requirement for an environmental permit 
should be linked explicitly and specifically to construction, installation, 
or modification (including extension, replacement, abandonment, 
demolition, and rehabilitation) of physical facilities (buildings, structures, 
plant and equipment). 

A key issue to consider here is whether the requirements for an environmental permit 
should be restricted to developments that are of environmental significance or that are 
likely to have significant environmental impacts, therefore requiring EIA, or whether even 
developments that do not require EIA should require environmental permits.  

In the South Australian example, where EIA falls under another statute entirely (the 
Development Act) it is indicated that works approvals are not required for works requiring 
authorisation under that Act . In the South Australian case then, authorisation is required 113

for developments requiring EIA, and this is granted under the Development Act. 
Authorisation is also required for works related to activities of environmental significance 
(as per the Schedule in the Act) but not requiring EIA, and this is granted in the form of a 
works approval. Translated to the Guyana context, it could be that the scope of 
environmental permits be restricted to developments with an environmental impact of such 
significance that EIA is required, while construction permits are granted for developments 
not requiring EIA.  

An alternative model is provided by the system used in Belize, which address three 
categories of undertakings: undertakings for which EIA is required (specified via Schedule 
I), undertakings for which an EIA or limited level environmental study (LLES)  may be 114

required at the discretion of the relevant Department (specified via Schedule II), and 

 Environment Protection Act 1993 (South Australia), section 35(2)(b). 113

 The inclusion of provisions for an LLES is one of several mechanisms in the Belize Environmental Impact 114

Assessment (Amendment) Regulations 2007 that could be considered as models for an amended Act. Others 
include requirements for environmental compliance plans and the approach to specifying who qualifies as a 
“suitably qualified person” to carry out an EIA. A similar approach is used in Barbados under the Planning 
and Development Act 2019 which, in section 30(4)(d) allows for regulations to be made specifying “the 
qualifications, skills, knowledge or experience which shall be possessed by persons conducting environmental 
impact assessment studies for the purposes of this Act”. This approach could replace the requirement in the 
Guyana Environmental Protection Act for the Agency to compile a list of persons suitably qualified to carry 
out EIAs.
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undertakings that are explicitly exempted from EIA requirements . The Belize 115

Environmental Impact Assessment (Amendment) Regulations of 2007 further clarify that 
even for Schedule II undertakings where an EIA or LLES is not required, the developer is 
still required to obtain an environmental clearance . If this arrangement is translated to 116

the Guyana context, the granting of an environmental permit would not be restricted to 
developments requiring EIA; in such a case it would not be necessary to retain the 
construction permit as a class of environmental authorisation.  

Recommendation #16: The permitting system for construction, alteration, 
extension or replacement of any structure, equipment, apparatus, or 
mechanism should consist of either (a) a two-tiered system comprising 
environmental permits for projects designated as requiring EIA (either a fully 
assessment or a limited level study) and construction permits for projects not 
requiring EIA; or (b) a single-tiered system of environmental permits for all 
projects, with EIA being required depending on the nature of the project. 

Under the Act as it is currently written, the requirement for an environmental permit 
appears to apply to all activities that fall under the definition of project listed in the Fourth 
Schedule or any other project which may significantly affect the environment , whether or 117

not an EIA is required. Developers of all such projects are required to apply for an 
environmental permit. Although it may be determined that a project may be exempt from 
the requirement for an EIA, there is nothing to indicate that this exempts it from the 
requirement to obtain an environmental permit with appropriate conditions attached. 
However, this is implicitly contradicted by the phrasing of section 12, which indicates that 
the EPA shall “approve or reject the project”  after taking into account information 118

generated via the EIA process. There is no clear provision for the EPA to grant a permit in 
the absence of EIA-related information. Depending on which, if any, of the approaches 
outlined above is taken, there may be a need to make clear allowance for the granting of an 
environmental permit independent of the EIA process. 

 Environmental Impact Assessment Regulations (Belize).115

 Environmental Impact Assessment (Amendment) Regulations 2007 (Belize), section 6.116

 The reference in section 11 to “any project listed in the Fourth Schedule” seems to introduce a tautology 117

with the definition of project, in section 10, as including “any project listed in the Fourth Schedule”. 

 Although it may be a fine point, the decision to be made by the agency under this section is one of whether 118

or not to grant an environmental permit, and should consistently be phrased as such, rather than as a decision 
to approve or reject a project.
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Whichever approach is taken, it is strongly recommended that it be designed to eliminate, 
as far as possible, the scope currently afforded for the developer to use their discretion in 
relation to what constitutes “any other project which may significantly affect the 
environment” . 119

Recommendation #17: The element of developer discretion in EIA screening 
should, to the extent possible, be eliminated. 

To achieve this, the law should make clear to any prospective developer, by means of a 
comprehensive and routinely update schedule (more comprehensive than the current 
Schedule 4) and/or criteria, what types of projects would require or are likely to require 
environmental permitting and/or EIA. The Belize Environmental Impact Assessment 
Regulations, with their 2007 amendments, provide an example in this regard. It should be 
made clear that where there is uncertainty about whether an EIA is required, the Agency 
should be consulted for a determination of the matter.  

It should be noted that adjusting the scope of an environmental permit will have other 
implications for how the permit functions. For example, an environmental permit defined 
as recommended above would not be renewable per se , and conditions imposed in such a 120

permit should be limited to what is being authorised by the permit. That is to say, 
conditions should be limited to the construction, installation, and/or modification phases of 
the project; conditions for operation of the project in question should be reserved for an 
operations permit or prescribed process licence.  

Construction Permits 

Construction permits are generally required in order to  

construct, alter, extend or replace any, structure, equipment, apparatus, mechanism 
or thing that may discharge or from which may be discharged a contaminant into any 
part of the natural environment.  121

The main deficiency in the Act in relation to construction permits is the lack of a clear 
distinction between whether a given undertaking would require an environmental permit 

 Environmental Protection Act 1996 (Guyana), section 11(1). 119

 Although it might have a specified term for which it is in force, requiring that the works permitted be 120

commenced and/or completed with a certain time frame from the permit date. 

 Environmental Protection Act 1996 (Guyana), section 21(1)(a).121
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or a construction permit. This has been discussed in the previous section on environmental 
permits. Any amendments made in relation to environmental permits should be designed 
to clarify this distinction and to avoid permit duplication, i.e., it should be clear from the 
law whether a given project requires an environmental permit or a construction permit, 
and no project should require both. This would require an amendment to section 21(7) of 
the Act, which makes issue of a construction permit contingent upon issue of an 
environmental permit. 

It is noted that that the Environmental Protection (Authorisations) Regulations include 
details of what information should be submitted in respect of an application for an 
environmental authorisation . It may be helpful for there to be a specific reference to the 122

Regulations in the body of the Act as it relates to construction permits.  

Operation Permits 

Under the Act, an operation permit is required to 

alter a process or rate of production with the result that a contaminant may be 
discharged into any part of the natural environment or the rate or manner of 
discharge of a contaminant into any part of the natural environment may be altered.  123

It appears, based on discussion with Agency personnel, that this does not capture the 
desired purpose of an operation permit, and so inhibits the intended operation of the Act.  

Recommendation #18: An operation permit should be required in order to 
carry on a process or activity, rather than to alter a process or rate of 
production.  

In such a case, alterations to the process or activity would be addressed via amendments to 
the associated permit.  

It would need to be determined whether such authorisations would be required only for 
processes/activities defined as environmentally significant (as is the case under the South 
Australia Environment Protection Act) or for all processes/activities that may result in 
discharge of contaminants into the natural environment. 

 Environmental Protection (Authorisations) Regulations (Guyana), section 17(2).122

 Environmental Protection Act 1996 (Guyana), section 21(1)(b).123
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In the case of the former option, it may not necessary to have both operation permits and 
prescribed process licences as forms of environmental authorisation, as the definition of 
processes/activities as environmentally significant would essentially serve the same purpose 
as designating prescribed processes. If such is the case, whatever single authorisation is 
retained should be designed to retain valuable elements, in sections 22 to 25 of the Act, 
relating to prescribed processes licensing.  

If the latter option is chosen, i.e., authorisations are required to carry on all potentially 
pollutions processes/activities (possibly with some specifically stated exemptions), 
consideration could be given to defining two classes of authorisations, i.e., a prescribed 
process licence (or some equivalent) for environmental significant processes/activities and 
an operation permit for other processes/activities. This would be similar in approach to the 
possible distinction between an environmental permit and a construction permit, as 
outlined in previous sections of this chapter. As with that scenario, there should be a clear 
technical rationale for the difference between the two types of authorisations, and it should 
be clear to the regulated community which types of undertakings require which kind of 
authorisation .  124

Prescribed Process Licences 

A prescribed process licence is required to carry out a prescribed process, as defined by 
regulations, and would apply to  

the general execution of the process or to the carrying on of a process at specified 
premises or by means of a specified plant or apparatus irrespective of where it is 
operated.  125

In the absence of the requisite regulations in respect of prescribed processes, this element 
of the environmental authorisations system has not been operationalised. Discussion of the 
potential relationship between prescribed process licences and operation permits is 
presented in the preceding section.  

 Note that it is envisioned that under an authorisations system as recommended herein, all of most facilities 124

that obtain an environmental/construction permit would subsequently require an operations authorisation 
(whether a permit or a prescribed process licence) to commence operation; however, and specifically for pre-
existing facilities, having an environmental/construction permit would not be a necessary condition to obtain 
an operation authorisation.

 Environmental Protection Act 1996 (Guyana), section 22(2). 125
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Environmental Protection (Authorisations) Regulations 

The Environmental Protection (Authorisations) Regulations outline procedures for grant, 
cancellation, suspension, and modification of environmental authorisations.  

The procedures in the Act for granting an environmental permit, which is a specific type of 
environmental authorisation, do not appear to be fully consistent with the detailed 
procedures in the Regulations for granting environmental authorisations more generally. 
Regardless of what overall framework of environmental authorisations is ultimately 
adopted, the Regulations should be reviewed and rationalised to ensure that the procedures 
they outline are applicable to and compatible with all the types of authorisations available 
under the Act. If there are provisions that would apply to one specific types of 
authorisations, but not to others (e.g., renewals would likely apply to operation permits, 
but are unlikely to apply to construction permits) these types of distinctions should be clear 
in the text.  

Furthermore, there are instances such as that in section 21(3)(a) of the Authorisations 
Regulations where there appear to be inconsistencies with the provisions in the body of the 
Act re environmental authorisations. The above-mentioned section indicates that  

any change in the construction, structure, or arrangement of the facility or any plant, 
building, equipment, machine, apparatus, mechanism, or thing serving the facility or 
any technology used or installed at the facility from which effluent may be discharged 

constitutes cause for a variance of an environmental authorisation . However, based on 126

section 21(1)(a) of the Act it would appear that to: 

construct, alter, extend or replace any, structure, equipment, apparatus, mechanism 
or thing that may discharge or from which may be discharged a contaminant into any 
part of the natural environment 

requires issue of a construction permit, rather than simply a variance of an existing 
authorisation.  

There are also provisions relating to environmental authorisations under the Environmental 
Protection (Water Quality) Regulations, the Environmental Protection (Hazardous Waste 
Management) Regulations, the Environmental Protection (Noise Management) Regulations, 

 The type of environmental authorisation in question is not clear. 126
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and the Environmental Protection (Air Quality) Regulations, and these further reduce the 
overall clarity of the environmental authorisations system. 

For example, section 13(1) of the Water Quality Regulations indicates that  

where a person intends to undertake a construction after obtaining a variance from the 
Agency [they] shall make application to the Agency therefor… 

The Authorisations Regulations seem to indicate that to undertake construction would 
already have required/been allowed under a variance to an existing authorisation, the Act 
seems to indicate that to undertake construction would require a new authorisation in the 
form of construction permit, and the Water Quality Regulations seem to require application 
for another approval from the Agency, it not being immediately clear how this approval 
relates to the other types of authorisations applicable.  

Overall, there is considerable scope for the entire network of authorisations and approvals 
detailed in the Act and its Regulations to be rationalised into a more lucid and logical whole.  

Recommendation #19: The various provisions and procedures for 
environmental authorisations in the Act and accompanying Regulations should 
be rationalised, streamlined, and harmonised to produce a consistent and 
coherent authorisations framework that eliminates duplication and potential 
contradiction, and provides the regulated community with clarity and 
certainty as to their obligations, responsibilities, and rights in relation to 
authorisations. 

The South Australia Environment Protection Act may provide a useful model for provisions 
and administrative procedures in relation to grant, renewal, transfer, suspension, 
cancellation, surrender, etc., of environmental authorisations . 127

The details of a harmonised authorisation process, inclusive of that under the Regulations, 
would be dependent on the  nature of the authorisations framework established in an 
amended Act. In pursuing the overall harmonisation, the Agency should, before drafting 
commences, be pellucidly clear on the nature and purpose of each type of environmental 
authorisation, the interactions between different types of authorisations, the criteria 
applicable to relevant decision-making, and the processes to be following in administering 

 Environment Protection Act 1993 (South Australia), Part 6.127
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the authorisations system. Once these fundamental determinations are made, the 
Regulations should be drafted to accord with the aims and purposes of the revised 
authorisations system.  It is not recommended that harmonisation should be undertaken on 
the basis of the current system, which is flawed. Harmonisation should be done to bring the 
Act and the Regulations in line with each other and in line with the Agency’s vision of how 
the authorisations system should function in order to support the objectives of the Act. 
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7. Environmental management principles 

The Act lists five principles of environmental management on which the Agency is to rely in 
performing its functions.  These are: 128

✦ the polluter pays principle; 

✦ the precautionary principle; 

✦ the strict liability legal principle; 

✦ the avoidance principle; and 

✦ the state of technology principle.  

Review of environmental protection legislation in other jurisdictions, in considering the 
principles contained in the legislation, have focused largely on the extent to which the 
principles are required to be taken into account in policy-making and decision-making 
under the respective laws , , . In order for principles to be meaningfully considered in 129 130 131

the performance of the Agency’s functions, they should represent “specific statements of … 
policy practice and operation considerations” , rather than broad environmental values or 132

aspirational statements. 

 Environmental Protection Act 1996 (Guyana), sections 4(4)a-e.128

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.129

 Department of Water and Environmental Regulation. 2019. ‘Modernising the Environmental Protection Act130

—Discussion Paper’. https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-
consultation/user_uploads/modernising-the-ep-act.pdf.

 Environmental Defenders Office. 2020. ‘EDO Submission on Reform of the Western Australia EPA’. https://131

www.edo.org.au/publication/environmental-protection-act-wa/

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.132

https://www.edo.org.au/publication/environmental-protection-act-wa/
https://www.edo.org.au/publication/environmental-protection-act-wa/
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/modernising-the-ep-act.pdf
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/modernising-the-ep-act.pdf
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/modernising-the-ep-act.pdf
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The principles listed in the Act appear to fulfil this criteria, and there is scope for the Act to 
be revised to more explicitly acknowledge and operationalise these principles as part of the 
Agency’s decision-making processes.  

Recommendation #20: The Act should explicitly require consideration and 
application of the listed principles of environmental management when 
making decisions under the Act.  

One approach to doing this is via a general statement such as that contained in the Victoria 
Environment Protection Amendment Act 2018: 

It is the intention of Parliament that in the administration of this Act and the 
regulations regard should be given to the principles specified in this Chapter.  
Note  
In making certain decisions under this Act the Authority or the Minister must take into 
account the principles of environment protection.  133

This may be expanded on by including further specifications as to how and under what 
circumstances the principles are to be taken into account. For instance, the Victoria 
Environment Protection Amendment Act 2018 requires that the listed principles of 
environmental protection must be taken account in; 

✦ determining whether or not to issue a development licence ; 134

✦ determining whether or not to issue an operating licence ;  135

✦ determining whether or not to vary the conditions of an operating licence or revoke an 
operating licence ; 136

✦ determining whether or not to issue a pilot project licence ; 137

✦ determining whether to recommend whether an environment reference standard 
should be made ; and 138

 Environmental Protection Amendment Act 2018 (Victoria), section 11(2).133

 Ibid., section 69(3)(c).134

 Ibid., section 74(3)(c).135

 Ibid., section 76(4)(c).136

 Ibid., section 78(2)(c).137

 Ibid., section 95(2).138
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✦ making regulations under the Act . 139

The principles may also be taken into account in the determination of reviews and appeals 
of decisions made by the Victoria Environment Protection Authority . 140

The Australian Commonwealth Environmental Protection and Biodiversity Conservation 
Act requires use of the precautionary principle  and sets out a full list of all decisions 141

under the Act in which the principle must be considered .  142

Following these models, it may be useful for the Agency to carry out a thorough review of 
the nature of various decisions made or authorised under the Act in order to identify which 
of the five listed environmental management principles are considered in each type of 
decision, and what that consideration entails. Potential alternatives to including detailed 
legislative requirements concerning the application of environmental principles to decision 
making are: 

✦ production and dissemination of internal guidelines on the application of the 
principles to decisions taken under the Act; and/or 

✦ a management/administrative requirement that decisions taken under the Act clearly 
indicate if/how applicable environmental management principles were taken into 
account.  

In addition to principles of environmental management, rights and principles in relation to 
environmental justice are recognised as essential components of environmental governance 
and rule of law . These principles should be given explicit recognition in the Act, alongside 143

the current principles of environmental management.  

Recommendation #21: The tenets of Principle 10 of the Rio Declaration on 
Environment and Development should be incorporated into the Act.  

 Environmental Protection Amendment Act 2018 (Victoria), section 465(5).139

 Environmental Protection Amendment Act 2018 (Victoria).140

 Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth of Australia), section 141

391(1).

 Ibid., section 391(3).142

 United Nations Environment Programme. 2019.143
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Principle 10  and the Escazú Agreement specifically recognise three fundamental rights as 144

pillars of sound environmental governance: access to information, access to public 
participation, and access to justice . Chapters 8, 9, and 10 contain further discussion of the 145

Act relative to these essential principles.  

 United Nations General Assembly. 1992. ‘Report of the United Nations Conference on Environment and 144

Development - Annex I: Rio Declaration on Environment and Development’. 1992. https://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.
151_26_Vol.I_Declaration.pdf.

 United Nations Environment Programme. 2015. Putting Rio Principle 10 into Action: An Implementation 145

Guide. https://wedocs.unep.org/bitstream/handle/20.500.11822/11201/UNEP%20MGSB-
SGBS%20BALI%20GUIDELINES-Interactive.pdf

https://wedocs.unep.org/bitstream/handle/20.500.11822/11201/UNEP%20MGSB-SGBS%20BALI%20GUIDELINES-Interactive.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11201/UNEP%20MGSB-SGBS%20BALI%20GUIDELINES-Interactive.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11201/UNEP%20MGSB-SGBS%20BALI%20GUIDELINES-Interactive.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
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8. Environmental rights  

Environmental rights refer to “any proclamation of a human right to environmental 
conditions of a specific quality” . The United Nations Framework Principles on Human 146

Rights and the Environment “set out the basic obligations of States under human rights law 
as they relate to the enjoyment of a safe, clean, healthy and sustainable environment” .  147

Broadly, environmental rights may be seen as having the following dimensions: ,  148 149

✦ the substantive right to a healthy environment; 

✦ the obligation of non-discrimination in environmental protection (environmental 
justice); and 

✦ procedural environmental rights such as access to information, access to public 
participation, and access to justice.  

Of these three categories, this chapter will principally address the right to a healthy 
environment and a component of the rights relating to environmental justice and access 
thereto. Further discussion related to access to justice, access to information, and public 
participation is presented in the chapters on Transparency and public access to information 
and Rights and roles of indigenous peoples. 

 United Nations Environment Programme. n.d. ‘What Are Environmental Rights?’ https://146

www.unenvironment.org/explore-topics/environmental-rights-and-governance/what-we-do/advancing-
environmental-rights/what

 Knox, John H. 2019. ‘Framework Principles on Human Rights and the Environment’. New York: United 147

Nations. https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/
FrameworkPrinciplesUserFriendlyVersion.pdf

 Standing Committee on Environment and Sustainable Development. 2017. ‘Healthy Environment, Healthy 148

Canadians, Healthy Economy: Strengthening the Canadian Environmental Protection Act, 1999’. Ottawa.

 United Nations Environment Programme. n.d.149
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The Right to a Healthy Environment 

The right to a healthy environment is recognised in Article 149J of Guyana’s Constitution. 
The Constitution also recognises, in Article 36, that “preserving clean air, fertile soils, pure 
water and the rich diversity of plants, animals and eco-systems” are essential for the well-
being of the nation. Article 25 of the Constitution establishes a duty for all citizens to 
contribute to the improvement of the environment. However the right to a healthy 
environment is not recognised via national legislation .  150

The Annexes to the Report of the Special Rapporteur on the issue of human rights obligations 
relating to the enjoyment of a safe, clean, healthy and sustainable environment provide several 
examples of legislative references to the right to a healthy environment . In his report, the 151

Special Rapporteur drew attention to several countries where there was notable good 
practice in incorporating the right to a healthy environment into national legislation . Of 152

these the approach used by South Africa stands out as one that might be readily adopted by 
Guyana: it consistently incorporates the function of fulfilling the relevant constitutional 
provisions into national legislation related to environmental protection and management.  

For example, South Africa’s National Environmental Management: Air Quality Act lists 
among its objects: 

to give effect to section 24 (b) of the Constitution in order to enhance the quality of 
ambient air for the sake of securing an environment that is not harmful to the health 
and wellbeing of people.   153

The National Environmental Management: Waste Act similarly includes the following object: 

generally, to give effect to section 24 of the Constitution in order to secure an 
environment that is not harmful to health and well-being.  154

South Africa’s National Environmental Management: Biodiversity Act includes a clause as 
follows: 

 Boyd, David. 2020. ‘Right to a Healthy Environment: Good Practices - Report of the Special Rapporteur on 150

the Issue of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable 
Environment’. United Nations. https://undocs.org/en/A/HRC/43/53.

 Ibid.151

 Ibid.152

 National Environment Management: Air Quality Act 39 of 2004 (South Africa), section 2(b).153

 National Environment Management: Waste Act 59 of 2008 (South Africa), section 2(d).154
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State’s trusteeship of biological diversity. — 

In fulfilling the rights contained in section 24 of the Constitution, the state through its 
organs that implement legislation applicable to biodiversity, must— 

(a) manage, conserve and sustain South Africa’s biodiversity and its components and 
genetic resources; and 

(b) implement this Act to achieve the progressive realisation of those rights.  155

South Africa’s legislation may be seen to provide a noteworthy example not only of how to 
incorporate the constitutional right to a healthy environment in environmental legislation, 
but also of how to use a consistent whole-of-government approach to setting overarching 
high level values and aspirations for environmental protection and management.  

Recommendation #22: The Act should be amended to indicate that it aims to 
give effect to Articles 25, 36, and 149J of the Constitution, thus granting 
legislative recognition to the right to a healthy environment. 

Inclusion of reference to Article 25 could provide a foundation for establishing a statutory 
duty of care towards the environment. Particularly in Australian jurisdictions, the concept 
of a duty of care is emerging as a tenet of environmental governance , , , , .  156 157 158 159 160

In recent reviews of environmental protection laws in Canadian and Australian 
jurisdictions, the question of whether environmental protection laws including a legislated 
right to a healthy environment appears to have been a somewhat controversial one.  

In the review of the Canadian Environmental Protection Act, some stakeholders argued 
against revision to the Act to include a statement of environmental rights: "it is not practical 

 National Environmental Management: Biodiversity Act 10 of 2004 South Africa), section 3.155

 Gunningham, Neil. 2017. ‘Should a General “Duty of Care” for the Environment Become a Centerpiece of a 156

“next Generation” Environment Protection Statute?’ Environmental and Planning Law Journal 34: 198–208.

 Bates, Gerry. 2001. ‘A Duty of Care for the Protection of Biodiversity on Land’. Melbourne: Commonwealth 157

of Australia.

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.158

 State of Victoria Department of Environment, Land, Water and Planning. 2017. ‘Andrews Labor 159

Government Response to the Independent Inquiry into the Environment Protection Authority’.

 Environmental Protection (Duty of Care) Regulations 1991 (No. 2839 of 1991). (United Kingdom of Great 160

Britain and Northern Ireland)
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or advisable to give the concept of environmental justice a legal scope or lens with a 
prescribed penalty under CEPA” . Despite the review committee's recommendation that 161

the preamble of the Canadian Environmental Protection Act be amended to recognise the 
right to a healthy environment , the Government did not commit to action in this regard, 162

noting instead that "the environmental protections provided in CEPA already establish 
substantive protections for environmental quality” .  163

In Australia, the State of Victoria's Environmental Protection Amendment Act of 2018, 
under the heading Principle of equity declares that “[a]ll people are entitled to live in a safe 
and healthy environment irrespective of their personal attributes or location” , but this is 164

qualified by the statement earlier in the relevant Chapter  that “[t]he Parliament does not 165

intend by this Chapter to create in any person a legal right or give rise to any civil cause of 
action.”  

In considering these perspectives on legislative recognition of the right to a healthy 
environment, it is important to note that neither Canada nor Australia recognise the right to 
a healthy environment in their national Constitutions. 

Environmental justice and third party standing 

The Escazú Agreement directs that: 

in order to guarantee the right of access to justice in environmental matters, each Party 
shall have, considering its circumstances … broad active legal standing in defence of the 
environment in accordance with domestic legislation.  166

The UN Framework for Principles on Human Rights and the Environment, also called for 
standing to be interpreted broadly . 167

 Standing Committee on Environment and Sustainable Development. 2017.161

 Ibid.162

 Environment and Climate Change Canada. 2018. ‘Follow-Up Report to the House of Commons Standing 163

Committee on Environment and Sustainable Development on the Canadian Environmental Protection Act, 
1999’. Environment and Climate Change Canada.

 Environmental Protection Amendment Act 2018 (Victoria), section 21(1).164

 Ibid., section 21.165

 United Nations. 2018.166

 Knox, John H. 2019.167
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In recent review of environmental law in Australia and Canadian jurisdictions, the matter of 
“legal standing in defence of the environment” received considerable attention, particularly 
in relation to third party standing, also referred to as third party rights .  168

One definition of third party rights in this context is “the rights of a person other than the 
regulator or the regulated entity to challenge a decision or enforce a requirement” .  169

With this understanding of what third party rights entail, key considerations in regard to 
such rights are: 

✦ What decisions can be challenged by third parties? 

✦ What enforcement action can be taken by third parties? 

✦ Who has standing to challenge a decision or enforce a requirement?  

There is recognition in the Act and in the Environmental Protection (Authorisations) 
Regulations of the rights of third parties to challenge decisions, as is in keeping with good 
practice for regulators . Under sections 28 and 29 of the Act any person who is “not 170

satisfied with a decision of the Agency or the Environmental Assessment Board” may appeal 
to the Environmental Appeals Tribunal in respect of said decision. The Authorisations 
Regulations provide for appeals in relation to Agency decisions specifically concerning 
grant, transfer, suspension, etc. of environmental authorisations . In these cases, the right 171

of appeal is available to “any person who is aggrieved by a decision of the Agency” and 
appeals are to be submitted to the Environmental Appeals Tribunal. The appeal options 
available under the Authorisations Regulations are essentially a subset of those available 
under section 28 of the Act, but the basis for appeal under the regulations is not the same as 
that in the Act, i.e. “aggrieved by a decision” is a stricter/narrower criteria than “not 
satisfied with a decision”. This is an inconsistency that should be resolved.  

It should be further noted that there is yet another avenue and mechanism for appeal 
outlined in the section 11(3)(a) of the Act, specifically for appeals against decisions to 
exempt projects from EIA requirements . This section limits the right of appeal to persons 172

who may be affected by projects thus exempted, and the appeal body is not the 

 Standing Committee on Environment and Sustainable Development. 2017.168

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.169

 Organisation for Economic Co-operation and Development. 2014.170

 Environmental Protection (Authorisations) Regulations (Guyana), section 16.171

 Environmental Protection Act 1996 (Guyana), section 11(3)(a).172
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Environmental Appeals Tribunal, but the Environmental Assessment Board. This means 
that under the Act as it stands a decision made under section 11(2)(a) could simultaneously 
be subject to review and appeal by two different bodies on two different bases (i.e. appeal 
as per section 11(3)(a) to the Environmental Assessment Board and appeal as per sections 28 
and 29 to the Environmental Appeals Tribunal). This too is an inconsistency, or at least an 
unwarranted duplication, which should be resolved. 

Overall, while the range of decisions that can be challenged under the Act is considered 
appropriate , there is some inconsistency within the Act and between the Act and the 173

Regulations as it relates to the basis for standing for an appeal; this should be regularised. 

Recommendation #23: The various bases for standing in relation to appeal of 
decisions under the Act should be reviewed and regularised.  

This is not to say that all decisions must be subject to the same standing criteria. The 
Western Australia Environmental Protection Act, in section 100, demonstrates how different 
standing criteria may be applied to different types of decision. However, care should be 
taken to avoid the situation that currently prevails where different sections of Guyana’s Act 
and/or Regulations render a single decision subject to multiple different standing criteria 
and appeal mechanisms.  

With regard to third party enforcement rights, there are some relevant provisions in the 
Act: “any person who suffers or is about to suffer loss or damage as a result of conduct that 
is contrary to any provision of this Act or the Regulations” may seek a relevant injunction 
against the person engaged in such conduct . The Act also allows for any person who has 174

suffered loss or damage as a result of an infraction under the Act to seek compensation in 
relation to said loss or damage .  175

The nature of the enforcement action—i.e. pursuit of civil remedies—that can be taken by a 
third party under the Act is generally in keeping with recommendations and practice in the 
other jurisdictions reviewed. The final factor remaining to be considered in relation to third 
party rights, then, is that of who has standing to enforce or seek enforcement of a 
requirement under the Act. 

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.173

 Environmental Protection Act 1996 (Guyana), section 48(2).174

 Ibid., section 48(1).175
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Currently, the Act limits such standing to persons who suffer or are about to suffer loss or 
damage as a result of a breach of the law, i.e., persons who are directly affected by such 
breach. Consideration may be given to broadening the basis for third party standing, in 
keeping with what appears to be an emerging trend in environmental legislation , . 176 177

Examples of this broader standing can be found in the State of Victoria Environment 
Protection Amendment Act 2018, which allows for civil remedies to be sought by any 
eligible person, where ‘eligible person’ is defined as: 

a person— 

(a) whose interests are affected by the contravention or non-compliance in relation to 
which the application is made; or 

(b) who has the leave of the Court to make the application;  178

and in the South Australia Environment Protection Act 1993, under which civil remedies 
may be sought by: 

(a) by the Authority or another administering agency; or 

(b) by any person whose interests are affected by the subject matter of the application; 
or 

(c) by any other person with the permission of the Court.  179

Under the Canadian Environmental Protection Act, an environmental protection action 
may, in principle, be brought by any individual “who is resident in Canada and at least 18 
years of age” . 180

There are also examples from Caribbean jurisdictions of provisions for private party actions 
with broader standing criteria than those currently in the Act. 

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.176

 United Nations Environment Programme. 2019.177

 Environmental Protection Amendment Act 2018 (Victoria), section 308(1).178

 Environment Protection Act 1993 (South Australia), section 104(7).179

 Canadian Environmental Protection Act 1999 (Canada), section 22.180
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The Trinidad and Tobago Environmental Management Act 2000 provides that, with some 
exceptions : 181

any private party may institute a civil action in the Commission against any other 
person for claimed violation of any of the specified environmental requirements 
identified in section 62.  182

It is further specified that  

For purposes of this section, any individual or group of individuals expressing a 
general interest in the environment or a specific concern with respect to the claimed 
violation shall be deemed to have standing to bring a direct private party action.  183

The Antigua and Barbuda Environmental Protection and Management Act 2019 also 
addresses private party enforcement actions:  

(1) Any person who is aggrieved by a violation of this Act may, with the leave of the 
court, institute proceedings in a court of competent jurisdiction against any other 
person whom he or she reasonably suspects is responsible for that violation. 

(2) The court may grant leave to institute proceedings pursuant to subsection (1) to any 
person or group of persons who has a specific interest in the claimed violation of the Act 
or any other person or group of persons who can satisfy the court that the proceedings 
are justifiable in the public interest.  184

Recommendation #24: Consideration should be given to broadening the 
basis for third party standing in relation to the pursuit of civil remedies for 
breaches of the Act. 

It must be noted, in respect of this recommendation, that there are opposing views in 
relation to establishing broad standing in relation to third party actions under 
environmental law: 

Essentially, [rules on standing] seek to balance two potentially competing public 
interests—that public bodies obey the law, but also that they not be excessively troubled 

 Note that the coming into effect of Section 69 of the Act was deferred until “a date to be fixed by the 181

President”.

 Environmental Management Act 2000 (Republic of Trinidad and Tobago), section 69(1).182

 Ibid., section 69(2).183

 Environmental Protection and Management Act 2019 (Antigua and Barbuda), section 106.184
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by litigation.  Liberal standing rules promote the first of these interests—if lots of people 
can bring claims, this is likely to enforce public bodies’ compliance with their legal 
obligations.  By contrast, if only those most personally affected by a decision can 
challenge it, public bodies are protected from claims brought by officious busybodies, 
and left free to get on with their work.  The last sentence could, of course, be re-worded
—simply replace “officious busybodies” with “public-spirited champions of the rule of 
law” and “get on with their work” with “persist in their illegality” .  185

Recognising potential drawbacks to broad standing rules, jurisdictions have put measures in 
place to provide safeguards against “a proliferation of citizen-initiated environmental 
lawsuits” . Such measures include: 186

✦ limiting third party action to cases involving significant environmental harm; 

✦ requiring third parties to first notify the regulatory authority of the breach in question 
and/or to request an investigation and enforcement action by the regulator before 
third party action is brought; 

✦ requiring that the third party provide the alleged violator with notice of the intent for 
third party action so that steps can be taken to return to compliance before such 
action is pursued; 

✦ prohibiting third party enforcement action if enforcement action has already been 
commenced by the regulator; and  

✦ establishing qualifying criteria for permissible third party actions, e.g., the 
proceedings should be in the public interest and should not be an abuse to process. 

Recommendation #25: In conjunction with broadening the basis for third 
party standing, legislative measures should be put in place to limit the 
potential for frivolous third party action.  

The potential cost and administrative burdens of instituting/expanding third party rights 
should be evaluated relative to the potential benefits in terms of enforcement and 
environmental justice outcomes. An assessment of the number of and trend in third party 

 Molyneux, George. 2016. ‘Environmental Law after Brexit: Breaching the Dam? Part 3: Standing and Costs’. 185

Blackstone Chambers. https://www.blackstonechambers.com/news/environmental-law-after-brexit-breaching-
dam-part-3-standing-and-costs/.

 Boyd, David R. 2016. ‘Review of the Canadian Environmental Protection Act, 1999: Presentation to the 186

Standing Committee on Environment and Sustainable Development’. https://www.ourcommons.ca/Content/
Committee/421/ENVI/Brief/BR8603235/br-external/BoydDavid-e.pdf.
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appeals received by the Agency over the past several years could provide a possible 
indication of the number of third party civil actions that might be expected.  

Access to justice and the Environmental Appeals Tribunal  

The principal mechanism (with one notable exception in section 11(3)(a) as discussed above) 
in the Act by which decisions of the EPA can be appealed and reviewed is the 
Environmental Appeals Tribunal .  187

Arrangements for adjudication of environmental law and resolution of environmental vary 
substantially across jurisdictions . In some cases appeals may be made to and decided by 188

the relevant Minister , , an appeals panel or committee , a general civil and 189 190 191

administrative tribunal,  a special environmental tribunal , , a special environmental 192 193 194

court , ,  or a superior court of record . In some jurisdictions the environmental court 195 196 197 198

or tribunal has the standing of a superior court of record , , as is the case in Guyana .  199 200 201

Whether the body in question is a tribunal or court, or whether it is an inferior or superior 
court of record, are not considered determining factors in its suitability for and success in 

 Environmental Protection Act 1996 (Guyana), sections 28, 29, 51 to 57. 187
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its role . Characteristics that are generally considered central to the successful operation 202

of an environmental court or tribunal include, but are not limited to: ,  203 204

✦ Legitimacy, i.e. recognition by government, stakeholders, and the general public as a 
credible and appropriate forum for resolution of environmental disputes; 

✦ Judges and decision-makers who are environmentally literate and whose expertise and 
competence build and maintain public trust in the court or tribunal 

✦ Impartiality and independence from external influences and vested interests of any 
kind, and in particular independence from the agency whose decisions it reviews; 

✦ Comprehensive and centralised jurisdiction over substantive laws, policies, and 
principles; 

✦ Access to a range of enforcement tools and remedies; 

✦ Adequate access to scientific and technical expertise, with procedures to m manage 
expert evidence in such a way as to mitigate against bias; 

✦ A sufficient case load to support (in conjunction with the environmental expertise of 
judges and decision-makers) the development of a meaningful environmental 
jurisprudence; 

✦ Efficient case management to reduce delay in determination of proceedings; and 

✦ Responsiveness to new and emerging environmental problems and concerns.  

Generally, specialist environmental courts or tribunals are better positioned than general 
fora to acquire and develop the environmental and multidisciplinary expertise necessary to 
effectively address environmental disputes and improve the overall quality of 
environmental decision-making . (The provisions in section 52(3) of the Act allow for the 205

inclusion of multidisciplinary expertise in the Environmental Appeals Tribunal.) Specialist 
courts and tribunals also allow for environmental cases to be prioritised and fast-tracked, 
and are typically better able to respond to and incorporate international environmental law 
and standards .  206

 Preston, Brian J. 2014. 202

 Ibid.203

 Pring, George, and Catherine Pring. 2016. 204
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 Ibid.206
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The use of alternative dispute resolution (ADR) mechanisms such as conciliation and 
mediation is increasingly recognised in law and policy as good practice for managing and 
resolving environmental disputes , , , . The use of ADR processes should ideally be 207 208 209 210

accompanied by screening and intake procedures so that ADR approaches are 
appropriately and effectively applied . 211

The provisions in the Act for the establishment and functions of the Environmental Appeals 
Tribunal represent an acknowledgement of the importance of an independent review and 
appeals mechanism, both as a tool for accountability and transparency  and as a means to 212

improve access to justice , , . However, there is substantial administrative and 213 214 215

operational action necessary to fully operationalise the Tribunal and bring it into alignment 
with recognised good practice for successful environmental courts and tribunals.  

Recommendation #26: Measures, including legislative revisions as necessary, 
should be taken to fully operationalise the Environmental Appeals Tribunal 
and ensure its operation in keeping with recognised good practice. 

The production of specific recommendations to improve the function of the Environmental 
Appeals Tribunal would require a depth of assessment that goes beyond the scope of this 
report. Such assessment must involve examination of key decision and operational factors 
(e.g., re cost, legal jurisdiction, decisional levels, case management, enforcement tools and 
remedies)  in the specific environmental, legal, judicial, economic, cultural, and political 216

context of Guyana. The United Nations Environment Programme publication Environmental 
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 Preston, Brian J. 2014.208

 Environmental Court of New Zealand. 2019. ‘Overview of the Environmental Court’s Processes: Mediation’. 209
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Courts and Tribunals: A Guide for Policy Makers  is recommended as authoritative guidance 217

for determining which structures and arrangements are the best fit for Guyana, and how 
these structures and arrangements can most effectively be implemented via legislation and/
or subordinate instruments such as regulations, rules, and guidelines.  

 Ibid. See also Pring, George, and Catherine Pring. 2009. Greening Justice: Creating and Improving 217

Environmental Courts and Tribunals. Washington: The Access Initiative. https://www.law.du.edu/documents/
ect-study/greening-justice-book.pdf.
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9. Transparency and public access to information 

Transparency is a fundamental component of best practice environmental 
regulation , , . Improving regulatory transparency can improve public understanding of 218 219 220

the regulatory regime, increase the level of voluntary compliance, reduce the occurrence of 
appeals and challenges to decisions, and strengthen public confidence in the regulator . 221

Transparency is closely linked to accountability, which involves, for instance, the public 
right to appeal and obtain review of the regulator’s decisions, and ensuring that the public 
has avenues for complaint, appeal, and possible redress in relation to the actions of 
regulated entities and action of regulators . Measures focused specifically on achieving 222

and enhancing regulatory transparency should include, but are not limited to, providing 
publicly stated reasons for all major decisions, ensuring public availability of key 
operational policies and other guidance materials, and disclosing enforcement actions in a 
timely and readily accessible manner . At a whole-of-government level, provisions related 223

to transparency are elucidated in Guyana’s Access to Information Act 2011.  

The Environmental Protection Act contains several provisions that directly address the 
need for accountability and transparency. These include, inter alia: 
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✦ requirements for publication of decisions of the Agency and the grounds on which 

they were made;  

✦ requirements for publication of decisions of the Environmental Assessment Board;  

✦ options for publication of information about offences committed; 

✦ maintenance of an EIA register and its availability to the public; 

✦ maintenance and publication of pollution registers; 

✦ maintenance of other registers of information, open to the public;  

✦ optional disclosure of offences and enforcement action take; and 

✦ publication of amendments to Schedules under the Act.  

The Agency maintains a website (www.epaguyana.org) where a variety of information, 
including annual reports, EIA reports, legislation, guidelines, application forms, public 
notices, invitations for public comment, and general communications, education and public 
awareness materials, is available to the public.  

It is clear that in principle there is commitment within the Act and by the Agency to 
maintaining transparency. However, there are some shortcomings both in the law and in 
Agency practice that could stand to be addressed. 

There are variations in the requirements for publication of information throughout the Act. 
In some cases (for instance, the requirements for hazardous waste and water effluent 
registers to be published in the Gazette) these variations are based on the nature of the 
information to be published , . However, there are some instances where the rationale 224 225

for the different requirements is not clear. For instance, section 11(2) requires decisions as to 
whether or not projects require EIA to be published in at least one daily newspaper; section 
12(2) requires that a decision to approve or reject a project should be published but does 
not specify the mode of publication; section 3(2) of the Environmental Protection 
(Hazardous Waste Management) Regulations requires notices of activity to be published at 
least twice in a daily newspaper. Applications for variances under the Hazardous Waste 
Management Regulations require associated publication in at least one daily newspaper, 
with opportunity for public comment . Applications for variances under the Water 226

 Environmental Protection (Hazardous Waste Management) Regulations (Guyana), section 33(3).224

 Environmental Protection (Water Quality) Regulations (Guyana), section 21(3).225

 Environmental Protection (Hazardous Waste Management) Regulations (Guyana), section 11(2).226
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Quality, Noise Management, Air Quality and Authorisations Regulations do not require such 
publication.  

Recommendation #27: The prescribed manner of publication of information 
should be, to the extent possible, consistent throughout the Act and its 
Regulations, especially for information of comparable types. 

A perhaps more significant challenges with regard to transparency is that the Agency has 
not managed to fully operationalise all the clauses in the Act related to provision and public 
accessibility of information. In some cases, information that is supposed to be published is 
not published, but is made available to the public on request. Agency personnel expressed 
concern that current publication requirements, even when adhered to, do not ensure 
accessibility of information for all members of the public. Particular concerns arise for 
those in remote communities, or for indigenous communities where English is not the 
mother tongue or first language , . 227 228

Official adoption of alternate means of publishing and public notification, including 
broadcast media and the internet, and targeted use of local channels to more directly reach 
stakeholders likely to be affected by an undertaking, can serve to improve accessibility of 
information and therefore transparency . 229

Recommendation #28: The Act should explicitly allow for publication of 
information to include electronic publication via the internet, for example, on 
an area of the Agency’s website to which the public has free access. 

Recommendation #29: Mechanisms stated in the Act for making information 
available to the public should include, in addition to making physical copies 
available for inspection or for purchase as a reasonable cost, options for 
making information available digitally. 

 United Nations Environment Programme. 2019.227

 Recommendations in relation to indigenous peoples and their engagement in environmental management, 228

including access to information, are provided in the chapter on rights and roles of indigenous peoples. 

 United Nations Environment Programme. 2019.229
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Digital availability may include, for example, making documents available in electronic 
format on the Agency’s website with clear guidance provided as to where the documents 
may be accessed and downloaded, or making documents available via e-mail upon request.  

Wider adoption of internet-based approaches (which could go as far as the use of virtual 
public meetings and hearings) to facilitate access to environmental information and public 
participation will incur associated costs and may require an increase in technical capacity. 
However, they may also generate significant efficiencies and savings in the implementation 
of the Act. The impacts of the COVID-19 pandemic and the resultant shift to digital/virtual 
modes of operation may make the long-term adoption of online/internet based approaches 
more palatable (and indeed, necessary) than they might have been just a year ago.  

As far as expanding the options available for publishing information, the Canadian 
Environmental Protection Act provides an extremely inclusive example; it allows for 
information may be published, in addition to any manner specifically prescribed, “in any 
other manner that the Minister considers appropriate” . Although general provisions of 230

this nature would allow for flexibility in how the Agency could meet obligations to make 
information publicly available, and for adaptability as technology evolves, they would also 
serve to reduce clarity and predictability in relation to how the public and the regulated 
community can access information, and thus could end up reducing transparency. If such 
broad provisions are adopted in the body of the Act, they should be accompanied by 
supporting regulations and/or guidance that would clearly articulate the appropriate 
manner of publishing various types of information.  

Recommendation #30: The Act should explicitly account for factors that 
might necessitate exceptions to publishing and disclosure requirements.  

These might be related to, inter alia, personal privacy, trade secrets or other confidential 
business information, and copyright infringement . In this regard, the overarching policy 231

guidance would be provided by the Access to Information Act 2011, which prescribes 
approaches in relation to such issues .  232

Access to information is a key prerequisite for public participation in environmental 
decision-making. Case law from Caribbean jurisdictions has established that the public has 

 Canadian Environmental Protection Act 1999 (Canada), sections 9(2), 10(4), 10(6), 46(1), 54(4), etc.230

 Department of Water and Environmental Regulation. 2019. 231

 Access to Information Act 2011 (Guyana), sections 2, 31(1)(c), 34, 35, 36, 40.232
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a legitimate expectation of fair and meaningful participation in decision-making . The 233

importance of public participation is acknowledged in section 4(1)(b) of the Act, which 
identifies promotion of public participation as one of the core functions of the EPA. The Act 
also contains provisions for public participation via hearings, appeals, and written 
submissions to the Agency as part of certain decision-making processes. Section  68(1)(z) 
provides for regulations to be made in relation to: 

the principles to facilitate the participation of communities which are likely to be 
adversely affected by the activity of a developer, taking into account the rights of 
indigenous communities. 

However, access to public participation should be extended beyond communities likely to 
be adversely affected by development activity. According to the United Nations Guidelines 
for the Development of National Legislation on Access to Information, Public Participation 
and Access to Justice in Environmental Matters (the Bali Guidelines), opportunities for 
public participation should be available to all persons having an interest in environmental 
decision-making, as well as to persons affected or likely to be affected . Furthermore, 234

public participation should not be limited to physical development decisions, but should 
extend to facilitate input into the preparation of laws, rules, policies, plans and 
programmes .  235

Recommendation #31: The Agency should develop guidelines and codes of 
practice for broad-based stakeholder engagement and public participation in 
environmental policy-making and decision-making.  

These guidance instruments should be formulated to accord with good practice as outlined 
in the Escazú Agreement  and the Bali Guidelines on Rio Principle 10 , .  236 237 238

 United Nations Environment Programme. 2015. 233

 United Nations Environment Programme. 2011. ‘Guidelines for the Development of National Legislation on 234

Access to Information, Public Participation and Access to Justice in Environmental Matters’. https://
wedocs.unep.org/bitstream/handle/20.500.11822/11182/
Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20info
rmation%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matt
ers.pdf

 United Nations Environment Programme. 2015.235

 United Nations. 2018. Article 7.236

 United Nations Environment Programme. 2011.237

 United Nations Environment Programme. 2015.238

https://wedocs.unep.org/bitstream/handle/20.500.11822/11182/Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20information%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matters.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11182/Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20information%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matters.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11182/Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20information%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matters.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11182/Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20information%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matters.pdf
https://wedocs.unep.org/bitstream/handle/20.500.11822/11182/Guidelines%20for%20the%20Development%20of%20National%20Legislation%20on%20Access%20to%20information%2c%20Public%20Participation%20and%20Access%20to%20Justice%20in%20Environmental%20Matters.pdf
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It is generally recognised that in making arrangements for public participation, the rights 
and interests of certain groups require special consideration . With this in mind, the 239

following chapter specifically addresses the roles and rights of indigenous people (as 
acknowledged in section 68(1)(z) of the Act) with respect to environmental management and 
decision-making in Guyana.  

 

 United Nations Environment Programme. 2015.239
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10. Rights and roles of indigenous peoples 

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) includes 
several references to the rights and roles of indigenous peoples in relation to the protection 
of the environmental and the sustainable use of natural resources. These include: 

Recognizing that respect for indigenous knowledge, cultures and traditional practices 
contributes to sustainable and equitable development and proper management of the 
environment;  240

as well as affirming that:  

Indigenous peoples have the right to the conservation and protection of the 
environment and the productive capacity of their lands or territories and resources. 
States shall establish and implement assistance programmes for indigenous peoples for 
such conservation and protection, without discrimination;  241

and calling on States to:  

consult and cooperate in good faith with the indigenous peoples concerned through 
their own representative institutions in order to obtain their free and informed consent 
prior to the approval of any project affecting their lands or territories and other 
resources, particularly in connection with the development, utilization or exploitation 
of mineral, water or other resources.  242

The UNDRIP also emphasises the importance of informing, consulting with, and engaging 
indigenous peoples as part of any decision-making processes which may affect them. 

 United Nations. 2017. ‘United Nations Declaration on the Rights of Indigenous Peoples’, Preamble. https://240

www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf.

 Ibid., Article 29.241

 Ibid., Article 32.242

https://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
https://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
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The United Nations Framework Principles on Human Rights and the Environment include, 
in Principle 15, a call for States to “ensure that they comply with their obligations to 
indigenous peoples and members of traditional communities” . Action in this regard 243

should include, but is not limited to “consulting with them and obtaining their free, prior 
and informed consent before … taking or approving any other measures that may affect 
their lands, territories or resources”  and “respecting and protecting their traditional 244

knowledge and practices in relation to the conservation and sustainable use of their lands, 
territories and resources” .  245

As signatory to the Escazú Agreement, Guyana has indicated its commitment to the 
principles and goals of the Agreement, including those related to facilitating indigenous 
peoples’ access to environmental information .  246

Amerindian peoples, collectively, are the second largest landholders in Guyana after the 
State . The Amerindian Act of 2006 is the principal legal mechanism by which indigenous 247

peoples’ customary rights and stewardship in relation to the environment and natural 
resources are recognised and protected. The Act acknowledges and encourages the rights of 
Amerindian peoples and communities to, inter alia: 

✦ make rules governing the management, use, preservation, and conservation of Village 
lands and resources or any part thereof ; 248

✦ make rules governing the protection and sustainable management of wildlife ; 249

✦ make rules governing the construction and maintenance of various works within 
village lands ; 250

✦ promote the sustainable use, protection, and conservation of Village lands and the 
resources of those lands ; 251

 Knox, John H. 2019.243

 Ibid.244

 Ibid.245

 United Nations. 2018.246

 Guyana Environmental Protection Agency. 2016.247

 Amerindian Act 2006 (Guyana), section 14(1)(d).248

 Ibid., section 14(1)(e).249

 Ibid., sections 14(1)(h) and 14(1)(i).250

 Ibid., section 13(1)(f ).251
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✦ prepare strategies and plans for the protection, conservation, and sustainable 

management of Village lands and natural resources ; and 252

✦ develop programmes on environmental protection and management . 253

The Amerindian Act also makes mining within the boundaries of Village lands subject to 
prior informed consent from the community, including negotiation of terms for 
environmental protection programmes as required . Prior informed consent is similarly 254

required for use of forest produce from Village lands . For both mining and use of forest 255

produce, the Amerindian Act outlines specific roles for the Geology and Mines Commission 
and the Forestry Commission respectively . Such roles include facilitating public 256

consultation and monitoring operations. While there are requirements in the Amerindian 
Act for the EPA to be provided with copies of request for access to natural resources , 257

there are no clauses explicitly outlining roles for the Agency in areas relevant to its 
mandate, as is done for the Geology and Mines Commission and the Forestry Commission.  

Just as the Amerindian Act is limited in providing for engagement and collaboration 
between indigenous peoples and the Agency, so is the Environmental Protection Act. The 
Act does allow for regulations to be made in relation to 

the principles to facilitate the participation of communities which are likely to be 
adversely affected by the activity of a developer, taking into the account the rights of 
indigenous communities.  258

However, no such regulations have been made and there is no other reference in the Act to 
the rights and participation of indigenous peoples. Just as with environmental management, 
recognition of the rights and roles of indigenous peoples and communities would benefit 
from a whole-of-government approach, including incorporation into the legislation 
governing protection, conservation, management, and improvement of the environment 
and natural resources. 

 Amerindian Act 2006 (Guyana), section 41(e). 252

 Ibid., section 36(d).253

 Ibid., sections 48, 49, and 52.254

 Ibid., section 54.255

 Ibid., section 48(2), 55(4), 54(2), and 55(2).256

 Ibid., section 6(2)(a) and 55(1)(b).257

 Environmental Protection Act 1996 (Guyana), section 68(1)(z).258
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Other jurisdictions provide examples of how the roles, rights, knowledges, and customs of 
indigenous peoples in relation to environmental management can be recognised in 
environmental protection laws. 

The Canadian Environmental Protection Act 

recognizes the importance of endeavouring, in cooperation with … aboriginal peoples, 
to achieve the highest level of environmental quality for all Canadians and ultimately 
contribute to sustainable development;   259

also 

recognizes the integral role of science, as well as the role of traditional aboriginal 
knowledge, in the process of making decisions relating to the protection of the 
environment and human health;   260

and commits to ensuring that  

[the Government’s] operations and activities on … aboriginal lands are carried out in a 
manner that is consistent with the principles of pollution prevention and the protection 
of the environment and human health.  261

The Canadian Environmental Protection Act further:  

✦ recognises aboriginal governing bodies, rights, and lands ; 262

✦ specifies aboriginal representation on the relevant national advisory committee ; 263

✦ allows the government to enter into agreements with aboriginal peoples for 
administration of the Act, and for monitoring and research ; and 264

✦ makes specific provisions for consultation with aboriginal peoples and representatives 
of aboriginal governments .  265

 Canadian Environmental Protection Act 1999 (Canada), Preamble.259

 Ibid.260

 Ibid.261

 Ibid., sections 3(1) and 4.262

 Ibid., sections 6(2)(c), 6(2.2), and 6(2.3).263

 Ibid., sections 44(2)(a) and 44(2)(b).264

 Ibid., section 55(3), 62(2), 69(2), etc.265
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In New Zealand, the Environmental Protection Authority Act 2011 establishes a Māori 
Advisory Committee  to, inter alia, "provide advice and assistance to the [Authority] on 266

matters relating to policy, process, and decisions of the [Authority] under an environmental 
Act or this Act” . The Resource Management Act 1991 consistently requires consideration 267

of Māori values, rights and traditions in decision-making with response to resource 
management, and outlines processes and practices for Māori engagement and 
participation . Practical guidance has also been prepared to help facilitate such 268

participation , .  269 270

The Australian Commonwealth Environmental Protection and Biodiversity Conservation 
Act 1999 includes among its objectives: 

to promote a co-operative approach to the protection and management of the 
environment involving … indigenous peoples;  271

to recognise the role of indigenous people in the conservation and ecologically 
sustainable use of Australia’s biodiversity;  272

and  

to promote the use of indigenous peoples’ knowledge of biodiversity with the 
involvement of, and in co-operation with, the owners of the knowledge.   273

It further  

 Environmental Protection Authority Act 2011 (New Zealand), sections 4(a), 18, 19, 20, 21.266

 Ibid., section 19(1)(a).267

 Resource Management Act 1991 (New Zealand), section 58L to 58U.268

 Māori Advisory Committee of the Environmental Protection Authority. n.d. ‘Incorporating Māori 269

Perspectives into Decision Making’. New Zealand Environmental Protection Authority. https://
www.epa.govt.nz/assets/Uploads/Documents/Te-Hautu/293bdc5edc/EPA-Maori-Perspectives.pdf.

 New Zealand Ministry for the Environment, and Pou Taiao (Freshwater) Iwi Leaders and Iwi Advisors 270

Group. 2018. ‘Mana Whakahono ā Rohe Guidance’. Wellington: New Zealand Ministry for the Environment. 
https://www.mfe.govt.nz/sites/default/files/media/RMA/mana-whakahono-guide_0.pdf.

 Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth of Australia), section 3(1)271

(d).

 Ibid., section 3(1)(f ).272

 Ibid., section 3(1)(g).273

https://www.epa.govt.nz/assets/Uploads/Documents/Te-Hautu/293bdc5edc/EPA-Maori-Perspectives.pdf
https://www.epa.govt.nz/assets/Uploads/Documents/Te-Hautu/293bdc5edc/EPA-Maori-Perspectives.pdf
https://www.mfe.govt.nz/sites/default/files/media/RMA/mana-whakahono-guide_0.pdf
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promotes a partnership approach to environmental protection and biodiversity 
conservation through … recognising and promoting indigenous peoples’ role in, and 
knowledge of, the conservation and ecologically sustainable use of biodiversity.   274

There are also requirements in the Environmental Protection and Biodiversity Conservation 
Act for the roles, interests, and traditions of indigenous peoples to be taken into account in 
decision-making.  

Despite the legal provisions described above, recent legislative reviews in both Australia  275

and Canada  have concluded that principles and objectives in relation to indigenous 276

peoples and their role in environmental decision-making and management have not been 
fulfilled. Recommendations arising from these reviews included, but were not limited to: 

✦ strengthening the environmental rights of indigenous peoples in terms of consultation 
and participation in decision-making; 

✦ improving indigenous peoples’ representation on and participation in advisory bodies; 

✦ establishing specific indigenous peoples’ advisory committees; 

✦ requiring prior informed consent from indigenous peoples for projects that may have 
significant effects on their lands or resources ; 277

✦ formulating good practice guidelines and/or standards for engagement with 
indigenous peoples; 

✦ ensuring that policies and regulatory measures do not adversely affect indigenous 
peoples’ traditional rights over, access to, and use of natural resources; 

✦ greater incorporation of indigenous perspectives and traditional knowledge into 
strategies and policies for environmental protection and conservation; 

✦ establishing formal policy and institutional arrangements, including capacity-building, 
to facilitate and support indigenous peoples to play a greater role (e.g., via monitoring, 

 Environment Protection and Biodiversity Conservation Act 1999 (Commonwealth of Australia), section 3(2)274

(g)(iii).

 Samuel, Graeme. 2020.275

 Standing Committee on Environment and Sustainable Development. 2017.276

 In this regard, it should be noted that under the Amerindian Act, neither consultation with nor consent of 277

indigenous peoples or communities is explicitly required for the granting of mining and forestry concessions 
in areas contiguous to Village lands, even though such activities may significantly affect Village lands and 
resources. The inclusion of relevant explicit provisions in a revised Environmental Protection Act, or via 
associated regulations, could serve to address this shortcoming. 
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research, inspection, and enforcement) in environmental protection, management, 
conservation, and improvement, on lands over which they have rights under the law.  

Based on measures and recommendations from other jurisdictions, there are some 
relatively straightforward provisions that could be included in an amended Act to improve 
engagement and participation of indigenous peoples.  

Recommendation #32: The Act should include explicit recognition of 
indigenous people's governance structures (e.g., Village Councils, District 
Councils) on par with local government authorities. 

Recommendation #33: The Act should institute a requirement that all 
boards, advisory committees, etc. established thereunder include at least one 
indigenous peoples’ representative, and the procedure for selecting 
representatives should be determined in consultation with indigenous 
peoples. 

Recommendation #34: EIAs should be required to include consideration of 
impacts on indigenous people's traditional/customary access to, rights over, 
use of, and management of natural resources, and to incorporate traditional 
knowledge in relation to those resources and the environment generally. 

Recommendation #35: EIA consultation processes should be required to 
specifically include indigenous peoples. 

Notwithstanding the above recommendations, it is essential that any amendments to the 
Act in relation to engagement and participation of indigenous peoples should be formulated 
in consultation with indigenous peoples and communities.  

Recommendation #36: There should be meaningful consultation with 
indigenous peoples on opportunities and mechanisms for engagement and 
participation in environmental protection and natural resources management 
in the revised Act. 
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These consultations could inform the preparation of a code of practice for engagement and 
consultation with indigenous peoples on matters of environmental and natural resources 
management. The code of practice should be made available for public information in a 
manner designed to ensure that it is accessible to Amerindian communities as well as to the 
general public.  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11. Mainstreaming gender 

Gender mainstreaming involves: 

the process of assessing the implications for women and men of any planned action, 
including legislation, policies or programs, in all areas and at all levels. It is a way to 
make women’s as well as men’s concerns and experiences an integral dimension of the 
design, implementation, monitoring and evaluation of policies and programs in all 
political, economic and societal spheres so that women and men benefit equally and 
inequality is not perpetuated.  278

Gender mainstreaming and gender inclusivity are increasingly being recognised as 
important aspects of environmental management and policy-making. This is reflective of 
growing acknowledgement that women and men access and use natural resources in 
different ways, that changes in the natural environmental affect women and men 
differently, and that women’s perspectives are essential to processes of environmental 
planning, policy-making, and financing . 279

The importance of gender mainstreaming and gender quality are reflected in the United 
Nations Environmental Assembly Resolution of 2019 on Promoting gender equality and the 

 UN Women. 2017. ‘Gender Equality Glossary’. UN Women Training Centre. https://278

trainingcentre.unwomen.org/mod/glossary/view.php?id=36&mode=letter&hook=SPECIAL.

 United Nations Development Programme. 2011. ‘Fast Facts: Gender and Environment’. New York: United 279

Nations Development Programme. http://www.undp.org/content/dam/undp/library/corporate/fast-facts/
english/FF-Gender-Environment.pdf.

https://trainingcentre.unwomen.org/mod/glossary/view.php?id=36&mode=letter&hook=SPECIAL
https://trainingcentre.unwomen.org/mod/glossary/view.php?id=36&mode=letter&hook=SPECIAL
http://www.undp.org/content/dam/undp/library/corporate/fast-facts/english/FF-Gender-Environment.pdf
http://www.undp.org/content/dam/undp/library/corporate/fast-facts/english/FF-Gender-Environment.pdf
http://www.undp.org/content/dam/undp/library/corporate/fast-facts/english/FF-Gender-Environment.pdf
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human rights and empowerment of women and girls in environmental governance , which 280

calls on Member States to, inter alia: 

✦ establish social and gender criteria in the national level project implementation and 
financing mechanisms for environment-related projects and programmes; 

✦ strengthen and implement policies aimed at increasing the participation and 
leadership of women in environmental decision-making and measures; and 

✦ recognise the importance of gender equality, the empowerment of women and role 
women play as managers of natural resources and agents of change in safeguarding 
the environment.  

Gender considerations are also incorporated into the Escazú Agreement, to which Guyana 
is signatory. The Agreement calls on Parties to 

establish conditions that are favourable to public participation in environmental 
decision-making processes and that are adapted to the social, economic, cultural, 
geographical and gender characteristics of the public.  281

Including basic provisions for mainstreaming gender into a revised Act will demonstrate a 
commitment to inclusiveness and mainstreaming, and are unlikely to have signifiant 
administrative, technical, or financial impacts on the operation of the Act.  

Recommendation #37: The Act should require that all Boards, Committees, 
Tribunals, etc. established thereunder include at least one woman and at least 
one man.  

Recommendation #38: Gender-neutral language should be adopted 
throughout the Act.  

 United Nations, and Environment Assembly of the United Nations Environment Programme. 2019. 280

‘Promoting Gender Equality and the Human Rights and Empowerment of Women and Girls in Environmental 
Governance’. Nairobi: United Nations Environment Programme. https://papersmart.unon.org/resolution/
uploads/k1900914.pdf.

 United Nations. 2018.281

https://papersmart.unon.org/resolution/uploads/k1900914.pdf
https://papersmart.unon.org/resolution/uploads/k1900914.pdf
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Recommendation #39: Requirements should be put in place for all reports 
(e.g., EIA reports, public consultation reports, annual reports, etc.) produced 
under the auspices of the Act to include gender-disaggregated data. 

Such reporting requirements could potentially be established via administrative/procedural 
means (e.g., issuance of reporting guidelines), rather than via changes to the legislation. 
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12. Cost recovery and financing the Act 

The Act contains a number of provisions related to financing. Part IX of the Act establishes 
an Environmental Trust Fund and outlines the purposes of the Fund and the sources of 
funding, which include revenue, such as fees and penalties, obtained under the Act and 
Regulations. In the First Schedule to the Act, section 5 allows the Agency to charges fees for 
services rendered under the Act. Sections 68(1)(r) and 68(1)(t) of the Act allow for the 
Minister to set fees for permits and services rendered under the Act. Section 36(2) allows for 
the Minister to prescribe fees in relation to information in environmental registers 
maintained by the Agency. In the Environmental Protection (Authorisations) Regulations, a 
schedule sets out various fee rates applicable to the administration of environmental 
authorisations.  

Financing environmental protection and the operations of environmental protection 
agencies have been common topics in recent reviews of legislation in Australia , ,  and 282 283 284

Canada , with consistent recommendations that funding should be increased to achieve 285

effective implementation, monitoring, and enforcement.  

In this regard, the approach taken by the State of Victoria Ministerial Advisory Committee 
for the Inquiry in the Environment Protection Authority is presented as a notable example: 
prior to making recommendations in relation to future funding arrangements for the 
Authority, the Advisory Committee closely examined existing funding levels and resource 
arrangements . 286

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.282

 Department of Water and Environmental Regulation. 2019.283

 Samuel, Graeme. 2020.284

 Standing Committee on Environment and Sustainable Development. 2017. 285

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.286
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Recommendation #40: Amendments to the Act in relation to financing and 
funding arrangements should be informed by a thorough baseline study of 
current arrangements, including quantification of revenues and expenditures; 
assessment of trends and volatility in revenues and expenditures; and an 
examination of the current funding mix, i.e. what proportion of revenues are 
derived from, e.g., general government funding, grants, loans, levies, fees, 
penalties and fines, investment income, etc. 

It may also be instructive for the Agency to consider arrangements in other Caribbean 
countries that have established environmental funds in order to help finance the operations 
of the national environmental regulator, in particular the arrangements made for income to 
said funds. The resources of the Environmental Trust Fund established under the Trinidad 
and Tobago’s Environmental Management Act include, but are not limited to: 

such amounts which the Authority may collect as payments for services rendered, fees 
due regarding permits, applications or licences under this Act, fees due for the review 
and processing of applications for a Certificate of Environmental Clearance and any 
environmental impact assessments required under section 35, fees charged for the 
reasonable cost of providing environmental information to interested persons, or fees 
due from the users of properties under the administration and control of the 
Authority.  287

Sources of income defined under the Belize Environmental Protection (Amendment) Act 
include, but are not limited to : 288

✦ such sums received from the required one tenth of one percent (1/10 of 1%) of gross 
revenue from all petroleum production in Belize contained in all production sharing 
agreements (PSAs) and as required by Regulation 15 of the Petroleum Regulations ; 289

✦ twenty per centum of all revenues derived from the implementation of section 3 and 
7(f ) of the Environmental Tax Act ; 290

 Environmental Management Act 2000 (Republic of Trinidad and Tobago), section 74.287

 Environmental Protection (Amendment) Act 2009 (Belize), section 17.288

 Regulation 15 (2) relates to establishment of a fund to be “managed for the sole purpose of indemnification 289

against any or all environmental damage(s) caused during petroleum operations”. 

 Section 3 relates to the imposition of an environmental tax. Section 7(f ) relates to the use of proceeds of the 290

tax for “strengthening the institutional capacity of the Department of the Environment”. 
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✦ such sums as may be received for the sale of Department’s publications, or library 

fees, etc; and 

✦ twenty per centum of all revenues derived from the implementation of section 21(a) 
and (b) and section 33 of the Protected Areas Conservation Trust Act .  291

From the Belize example it can be seen that providing for effective funding of the Agency 
may require a legislative and governance framework that extends beyond the scope of the 
Environmental Protection Act.  

Recommendation #41: Specialised attention and expertise should be given to 
the development of options for an enhanced funding model for the Agency 
and implementation of the Act, including consideration of a broader funding/
income mix, linked to a whole-of-government approach to environmental 
protection and management, for the Environmental Trust Fund. 

In relation to sources of Fund revenue already established under the Act, there is scope for 
expansion of the range of Agency services that are subject to fees or user charges for cost 
recovery, as currently the schedule of fees applies only to processes of environmental 
authorisation. Funding arrangements that place an emphasis on cost recovery could 
facilitate a better alignment between Agency funding and Agency functions . A model 292

here may be found in the operations of the United Kingdom’s Environment Agency, which 
has made notable advances in full recovery of the costs of environmental regulation and 
compliance . The range of fees/charges levied by the Environment Agency include, but are 293

not limited to :  294

✦ permit application fees 

✦ fees for variance, transfer, or surrender of permits; 

 Section 21(a) relates to Trust Fund revenues derived from a conservation fee under section 33. Section 21(b) 291

relates to revenues derived from "concession fees, recreation-related licence fees, cruise ship passenger fees, 
and permit fees collected in conjunction with the public protected areas of Belize”. Section 33 further details 
arrangements related to the collection of the conservation fee.

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.292

 Organisation for Economic Co-operation and Development. 2005. ‘Integrated Environmental Permitting 293

Guidelines for EECCA Countries’. Paris. www.oecd.org/env/eap.

 United Kingdom Environment Agency. 2020. ‘Environment Agency Fees and Charges’. https://www.gov.uk/294

guidance/environment-agency-fees-and-charges#environment-agency-charges.

https://doi.org/www.oecd.org/env/eap
https://www.gov.uk/guidance/environment-agency-fees-and-charges#environment-agency-charges
https://www.gov.uk/guidance/environment-agency-fees-and-charges#environment-agency-charges
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✦ subsistence charges, i.e. the costs of regulating an activity, e.g., carrying out checks to 

confirm compliance with permit conditions; 

✦ supplementary charges for extra or unusual regulatory work, e.g. responding to 
pollution incidents, extra work to assess or approve information submitted to meet 
authorisation conditions; and  

✦ fees charged on a time and materials basis for provision of optional/discretionary 
advice (there may be allowance for a free preliminary consultation/opinion before fees 
begin to be incurred). 

The legislative framework for imposing charges and for cost recovery is provided by the 
Environment Act 1995 , with details further elaborated via charging schemes developed 295

under the relevant sections. The charging schemes are regularly reviewed and updated in 
consultation with the regulated community.  

Recommendation #42: Legal and administrative arrangements should be put 
in place to facilitate cost recovery through charges and fees in respect of a 
broader range of the services rendered by the Agency, as allowed for in section 
5 of the First Schedule to the Act. 

It may be inappropriate for fines and penalties received by the Agency to be retained in the 
Environmental Trust Fund, as reliance on fines and penalties as sources of income “may 
create perverse incentives and involve either perceived or actual conflicts of interest” .  296

In developing arrangements for cost-recovery, consideration should be given to best 
practice principles for financial transparency in relation to funding regulators. The OECD 
holds that “[r]egulators should not set the level of their cost recovery fees, or the scope of 
activities that incur fees, without arm’s-length oversight” . Furthermore, “the process for 297

determining cost recovery fees (imposed by either independent or ministerial regulators) 
and how they apply should be clear, understandable, accessible to all stakeholders and, 
above all, transparent” .  298

 Environment Act 1995 (United Kingdom), sections 41 to 41C.295

 Ministerial Advisory Committee for the Inquiry into the Environment Protection Authority. 2016.296

 Organisation for Economic Co-operation and Development. 2014.297

 Ibid.298



85

13. Conclusion 

The update of Guyana’s Environmental Protection Act is an exercise that ought to extend 
beyond simple amendments or tweaks to the text of the existing legislation.  

It is rather more likely that a complete rewrite of the exiting law will be required to bring 
the Act in line with recognised good practice in environmental regulation and governance 
(the conceptual aspect)  as well as with principles of clarity, precision, and simplicity in 299

legislative drafting (the literary aspect) .  300

Ultimately the essential underpinning of an updated and effective Act must be a clear, 
coherent and comprehensive policy. To achieve such a policy, the Agency will have to 
dedicate considerable time, thought, and effort to, inter alia , : 301 302

✦ determining its fundamental policy and regulatory goals and objectives; 

✦ identifying potential approaches and mechanisms by which these goals and objectives 
may be achieved; 

✦ evaluating which of these approaches are most readily implementable and 
enforceable; 

✦ analysing how the various approaches are likely to work in practical scenarios; 

 Mothibatsela, Segametsi, and John Wilson. 2016. ‘The Legislative Process and Drafting Instructions: A 299

Manual for Instructing Officers in CARICOM Member States’. Bridgetown: IMPACT Justice. http://
caribbeanimpact.org/website/wp-content/uploads/2018/05/IMPACT-Justice-Legislative-Process-and-Drafting-
Instructions-Manual-2016.pdf.

 Ibid.300

 Ibid.301

 Office of the Legislative Counsel. 2019. ‘How to Prepare Drafting Instructions’. St. John’s: Government of 302

Newfoundland and Labrador. https://www.assembly.nl.ca/legislation/sr/lists/drafting/draftingonline.pdf.

https://www.assembly.nl.ca/legislation/sr/lists/drafting/draftingonline.pdf
http://caribbeanimpact.org/website/wp-content/uploads/2018/05/IMPACT-Justice-Legislative-Process-and-Drafting-Instructions-Manual-2016.pdf
http://caribbeanimpact.org/website/wp-content/uploads/2018/05/IMPACT-Justice-Legislative-Process-and-Drafting-Instructions-Manual-2016.pdf
http://caribbeanimpact.org/website/wp-content/uploads/2018/05/IMPACT-Justice-Legislative-Process-and-Drafting-Instructions-Manual-2016.pdf
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✦ assessing how other legislation may be affected by proposed amendments to the Act; 

✦ considering the capacity and resources (human, technical, and financial) that will be 
needly to effectively implement the proposed amendments; and 

✦ identifying and consulting with stakeholders, both in government and in the regulated 
community, who are likely to be affected by an amended Act. 

Given the scope of the overall undertaking, this review and its recommendations serve as 
early signposts on the path to an updated Act, rather than as a detailed map. This report 
has highlighted key regulatory and governance principles, attributes, and approaches that 
should guide and inform the comprehensive review and reform of the Act and the Agency.  
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Annex 1: Stakeholder interview questions 

✦ What areas of the Environmental Protection Agency’s work do you value and wish to 
preserve? 

✦ How effective has the Environmental Protection Act been in achieving its objectives? 
✦ What are the key current and emerging environmental challenges for Guyana? 
✦ How should the Environmental Protection Act be reformed or improved to address 

these issues? 
✦ How can the Agency work with other government agencies, local government 

authorities, and village councils to improve environmental protection and 
management in Guyana? 

✦ How could the Act be reformed to avoid duplication or conflict of responsibilities 
between different government agencies? 

✦ Are the requirements and procedures under the Act clear? If not, what should be done 
to improve clarity? 

✦ What should be done to improve the transparency of decision-making under the Act? 
✦ What provisions could be made to improve public access to environmental 

information? 
✦ What could be done to improve public participation in environmental protection and 

decision-making? 
✦ How could the Act recognize the role of indigenous peoples in environmental 

protection, and support their participation in environmental management and 
decision-making? 

✦ What are other important aspects of improving the implementation of the Act and 
achieving better environmental outcomes for Guyana?  

✦ What best practices can the Act adopt from other agencies or regulatory frameworks, 
either in or out of Guyana? 
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