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PREFACE 

    The IMPACT Justice Project (Improved Access to Justice in the Caribbean) is funded by the 

Government of Canada. It is being implemented from within the Caribbean Law Institute Centre 

of the Faculty of Law, Cave Hill Campus, University of the West Indies, under an agreement 

between the Campus and the Government of Canada. The Project commenced in 2014 and was 

originally to be implemented over a 5-year period. However, at the end of that period in 2019, the 

life of the Project was extended by three years, to the end of March 2022. Due to the postponement 

of many initiatives during the COVID-19 pandemic, a further one year extension to the end of 

March 2023 is being sought. 

          The Project’s ultimate outcome is enhanced access to justice benefitting men, women, youth 

and businesses in the CARICOM region. This outcome is to be reached by drafting model and 

other legislation at the request of governments of the region; training legislative drafters;   

improving legal professionalism by encouraging the implementation by bar associations of 

continuing legal professional development; hosting workshops on aspects of legal education and 

information and increasing knowledge and use of Alternative Dispute Resolution (ADR) 

mechanisms as methods of settling disputes without court intervention.  

          The beneficiary countries are the 12 CARICOM Member States of Antigua and Barbuda, 

Barbados, Belize, the Commonwealth of Dominica, Grenada, Jamaica, St. Kitts and Nevis, St. 

Lucia, St. Vincent and the Grenadines, Suriname, Trinidad and Tobago and Montserrat, a British 

Overseas Territory which was a founding member of CARICOM and the only non-independent 

territory in the group. 

          By the end of Year 7 (2020/21) IMPACT Justice had drafted model legislation on Arbitration, 

Business Names, a Climate Resilience Enforcement Agency (CREAD) (for Dominica), 

Community Mediation, a Hospitals Authority (for Dominica), Judicial Pensions for the OECS,  

the Legal Profession, Major Organised Crime (for Jamaica), Sexual harassment and Trade Marks.  

Model legislation being worked on during Year 8 is an Insolvency Bill, a Model Sex Offender 

Register Bill for the OECS, and an Environmental Protection Bill for Guyana.  

          Between its inception and the middle of Year-8, the Project had also: conducted 24 reviews 

of existing legislation in areas such as bail, company law, evidence, family law, jury management 
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and medical cannabis law; trained 48 legal drafters from beneficiary countries; conducted 

workshops on the preparation of drafting instructions and legislative drafting in several 

countries, from which two training manuals emanated; sponsored 37 public legal education 

workshops on various topics, and trained 1820 persons in mediation and restorative practices 

under its ADR programme. 

          In keeping with the cross-cutting themes of all Canadian funded projects which are 

environmental sustainability, gender equality, governance and human rights, the Project has 

conducted workshops on environmental impact assessments; sexual harassment, COVID-19 and 

Violence against Women and Girls; and in 2017 it conducted a study on access to justice for 

persons with disabilities in the OECS. In 2020, that study was extended to the other CARICOM 

countries of Barbados, Belize, Guyana, Jamaica and Trinidad and Tobago. A survey on access to 

justice for the elderly was also conducted in 2020.  

           This report is on the study on access to justice for persons with disabilities. It discusses the 

changing definition of “disability” and “persons with disabilities” (PWDs); the provisions of the 

UN Convention on the Rights of Persons with Disabilities (UNCRPD) of 2006 and its 

accompanying Protocols which represent an effort by the UN to provide consistent, fundamental 

protection for PWDs;  draws attention to the lack of, or little knowledge of the provisions of the 

Convention) both by persons with disabilities, their caregivers, and some access to justice 

providers as well.  It also draws attention, in the words of persons with disabilities, on how they  

perceive themselves and how they are treated by persons with whom they interact in seeking 

access to justice and also by society in general. The responses by persons with disabilities who 

were interviewed or who completed questionnaires point to the need, in most countries in the 

region, for a reassessment of how this segment of the population is  being treated generally. The 

responses point to a need for better provision for access to buildings in which they have to do 

business, including courthouses, for amenities such as disability-friendly bathrooms, improved 

arrangements for transportation accommodation for the hearing and sight-impaired, and 

generally, for making such interventions as would provide an opportunity for PWDs to enjoy full 

and effective participation in society on an equal basis with others.  
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Our hope is that this study will be useful for the information it provides policy makers, the 

general public and justice sector officials on the views of persons with disabilities on how they 

are treated generally, and by the justice sector. It addition it includes decisions in the few cases 

brought before the courts of the region on behalf of persons with disabilities. In another 

publication, IMPACT Justice will focus on cases taken from outside the region to the UN 

Committee on the Rights of Persons with Disabilities which  show how the Committee, in its 

General Comments and Concluding Observations have addressed the myriad impediments 

faced by persons with disabilities in accessing justice.  

IMPACT Justice urges countries which have not enacted legislation setting out the rights of 

persons with disabilities in accordance with the UNCRPD to join Antigua and Barbuda, Guyana 

and Jamaica in doing so as soon as possible. The Project also urges countries to conduct 

sensitization campaigns to ensure that the views of organisations representing PWDs are sought 

when the policy for the legislation is being prepared, and that the provisions of resulting 

legislation are widely publicised, so that society as a whole, and especially PWDs know what 

their rights are under the UNCRPD that was signed on behalf of their governments.  

  

Prof. Velma Newton, CBE, SCM 

Regional Project Director 

IMPACT Justice 

Faculty of Law 

UWI, Cave Hill Campus 

Barbados 

 

December 21, 2021 
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INTRODUCTION 

 

Definition of “Disability” and “Persons with Disabilities” 

 Traditionally, disability has been perceived as an abnormality or a health problem 

residing within the mind or body of an individual. The “disabled” individual was seen as 

having an unwanted condition that forced him/her into the role of being abnormal or sick. 

During the latter part of the twentieth century, with the recognition that disability was more 

than a set of medically defined limitations, the definition of disability evolved.  It was 

recognised that disability was also characterised by the manner in which individuals 

perceived and reacted to their limitations and by how others influenced an individual’s 

limitations through their expectations and reactions. Thus, contemporary perspectives on 

disability are that  it does not originate in an individual’s physical or mental health, but in the 

societal restrictions faced as a consequence thereof.1  

It was also understood that persons with disabilities (PWDs) are full and equal 

members of society, with the same human rights as everyone else, and that societies must 

change to remove the barriers that prevent PWDs from exercising these rights. 2 

 

Measurement of Disability 

 The adoption in 1999 of the Inter-American Convention on the Elimination of All Forms of 

Discrimination against PWDs (IACPD) placed an obligation on OAS Member States to adopt 

measures to protect the rights of PWDs; to prioritise the prevention of disability; promote 

independence of and public awareness of PWDs. It also provided reporting mechanisms to 

ensure that signatories are accountable. 3  

 

 

                                                           
1 https://www.cepal.org>publications>5059>disability in the Caribbean: A study of four countries by Karoline Schmid et al , 
p.11.   
2 Francis Jones et al. Disability, human rights and public policy in the Caribbean: A Situation Analysis. UN ECLAC, 2017, p.7. 
3 https://socialprotection-humanrights.org>instruments>interamerican convention on the elimination of all  forms of 

discrimination against PWDs. 
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The Inter-American Convention was followed in 2006 by the UN Convention on the Rights of 

Persons with Disabilities (UNCRPD) and its accompanying Protocols which represent an 

effort to provide consistent, fundamental protection for PWDs. According to the Preamble to 

the UNCRPD, “disability is an evolving concept and results from the interaction between 

persons with impairments and attitudinal and environmental barriers that may hinder their 

full and effective participation in society on an equal basis with others.” Article 1 states that 

PWDs include those who have long-term physical, mental, intellectual or sensory 

impairments which, in interaction with various barriers may hinder their full and effective 

participation in society on an equal basis with others.” 4 

 Around 15 per cent the world’s population, or an estimated 1 billion people, live with 

disabilities. They are the world’s largest minority.5 PWDs the world over are widely recognized 

as one of society’s two most vulnerable groups; the other being children. It was estimated in 2015 

that approximately 750,000 persons in the Caribbean lived with disabilities.6 Not only does their 

disability itself present real challenges in terms of capitalizing on opportunities, but so do 

societal stereotypes, stigma and discrimination, poverty and socio-economic 

disenfranchisement.7 Despite monumental shifts in the manner in which PWDs are viewed and 

engaged with over the last decade, it is abundantly clear that these persons still face immense 

impediments to the fulsome exercise of their rights. Indeed, notwithstanding the existence of an 

International Convention, national legislation, national action plans and related regulatory 

frameworks, PWDs are oftentimes the most overlooked and disenfranchised sector of society, 

not because of their disability in and of itself, but because of societal, economic and political 

impediments that restrict their rights, impinge on their dignity, dehumanize them, and 

discriminate against them in the work, home and school environments.  

 Now, it is widely acknowledged by the international community that PWDs should be 

celebrated, instead of marginalized; encouraged, instead of stereotyped; and granted reasonable 

accommodation, instead of discriminated against. Not only is their inherent diversity to be 

                                                           
4 https://www.un.org>convention>_accessible_Convention on the Rights of Persons with Disabilities.. 
5 https://www.un.org/development/desa/disabilities/resources/factsheet-on-persons-with-disabilities.html.  
6 Inger Marie Lid, ‘Vulnerability and disability: a citizenship perspective’ (2015) 30(10) Disability & Society 1554. 
7 Sara Green et al., ‘Living stigma: The impact of labeling, stereotyping, separation, status loss, and discrimination in the lives of 
individuals with disabilities and their families’ (2005) 75(2) Sociological Inquiry 197. 

https://www.un.org/development/desa/disabilities/resources/factsheet-on-persons-with-disabilities.html
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celebrated, but also, their sheer resilience, commitment, dedication and prowess in many fields, 

such as academia, art, sport, music and the like.  

 

CARICOM Literature Review  

Not much has been written on the situation of PWDs in the region. In 2004 the World 

Bank prepared a Fact Sheet on disability in Latin America and the Caribbean.8 In 2008, a study 

on disability in four Caribbean countries was published by ECLAC. 9 It was followed in 2011 by 

a report on access and inclusion for PWDs in the education system of Jamaica written by Dr. 

Floyd Morris of the Centre for Disability Studies, University of the West Indies, Kingston, 

Jamaica in which he made a case for improvements in access to education for PWDs. 10  

 In 2014, Susan Anderson in Climbing Every Mountain: Barriers, Opportunities and 

Experiences of Jamaican Students with Disabilities in their pursuit of Personal Excellence celebrated the 

perseverance of those who overcame challenges of disabilities to pursue their educational 

development while at the same time looking for further development in policy, implementation 

and monitoring for persons living with disabilities. While the main focus was on tertiary level 

students, the research sample comprised students with disabilities at both secondary and tertiary 

levels of education.11 This highly acclaimed pioneering work by a University of the West Indies 

scholar was followed by Disability and Inequality: Socioeconomic Imperatives and Public Policy in 

Jamaica  by Annicia Gayle-Geddes. The author, who lived in Canada, examined disability as a 

development phenomenon in Jamaica in this 2015 study. It has been described as the first study 

in the Caribbean to analyze both quantitative and qualitative data as it looked at the 

environmental, physical, and social impacts of a “disabling society”. It enunciated that in the 

context of the Caribbean, many PWDs cannot access the economic and social life of their 

communities because the stigma associated with their condition begets a cycle of denied access 

                                                           
8 Un.org/development/desa/disabilities/resources/factsheet-on-persons-with-disabilities…Fact Sheet/…Latin 
American and the Caribbean. 
9 https://www.cepal.org>publications>5059>disability in the Caribbean: A study of four countries by Karoline Schmid et al.  
10 Eyecarecaribbean.com/ecc/research/official report on access and inclusion in Jamaican schools….2011. 
11 Anderson, Susan. Climbing Every Mountain: Barriers, Opportunities and Experiences of Jamaican Students with Disabil ities 

in their Pursuit of Personal Excellence. Kingston, Jamaica: Arawak Publications, 2014. 
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and social and cultural exclusion, little or no development, and therefore persistent and systemic 

poverty and related dependence.  

The author argued that since participation in the labour force is significantly determined 

by access to educational space and since post-secondary enrolment is dependent on excellence 

at primary and secondary levels of education, it is no surprise that PWDs are not represented in 

any significant numbers at these higher levels. Without a post-secondary education, PWDs are 

challenged to find employment, which is necessary for economic independence, social 

engagement, and societal inclusion. So, to Gayle-Geddes, education is fundamental to the 

transformation and empowerment of PWDs. She also cautioned that “piecemeal approaches 

from the public, private and NGO sectors will not realize the commitment to labour force 

equality.” 12 

The next study, conducted by the Economic Commission for Latin America and the 

Caribbean in 2017, 13 obtained general information regarding disability from various islands, but 

most of the data was from Antigua and Barbuda, St. Lucia, St. Vincent and the Grenadines and 

Trinidad and Tobago. These were the countries that provided ECLAC with full access to their 

census micro-data. The census data revealed that disability in the Caribbean mainly affects 

elderly women as a consequence of lifestyle-related chronic diseases such as head to joint 

disorders, upper and lower limb impediments and loss of vision. It also revealed that in the 

younger age groups, boys and young men experienced higher rates of disability than girls and 

young women especially in relation to learning, speech and behavioural disabilities. In the 

summary, readers were also reminded that census data has limitations and that –  

 a more thorough study of various types of disabilities by age and gender and their impact 

on the socio-economic well-being of those directly and indirectly affected would be 

needed to develop policies and programmes to appropriately address the needs of the 

most destitute; 

 few specific programmes for PWDs existed and most seemed to be provided within the 

general basic health and social assistance frameworks; 

                                                           
12 Gayle-Geddes, Annicia. Disabil ity and Inequality: Socioeconomic Imperatives and Public Policy in Jamaica. New York: 
Palgrave Macmillan, 2015. 
13 Francis Jones, et al. Disability, Human Rights and Public Policy in the Caribbean: A Situational Analysis. U.N. ECLAC 
Studies and Perspectives, 2017. (ECLAC Studies and Perspectives Series, No. 64). 
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 programmes addressing early education of youth and young children suffering from 

various physical and/or mental disabilities were scarce and in the majority of countries in 

the region non-existent; 

 enhancement of security at the workplace along with the provision of protective gear could 

contribute to the reduction of work-place-related accidents in males;  

 great knowledge gaps on disability in the public and also in regional government circles 

perpetuated ignorance, prejudice and social stigma concerning those directly affected and 

their families. Information campaigns to raise public awareness about disability were 

therefore needed; 

 more countries needed to implement legislation to protect the legal, social, political and 

economic rights of PWDs. This would be an essential step towards improving the lives of 

PWDs and their families; 

 as the UNCRPD is legally binding for those countries that sign and ratify it, the Convention 

could assist countries in creating a comprehensive approach to disability, especially in 

ensuring non-discrimination, equal recognition before the law, liberty, security, 

accessibility, mobility, independent living, health, employment, education and 

participation in political and cultural life for PWDs.14  

 Yet another study in the ECLAC Studies and Perspectives Series was published in 2017. 

It presented a situation analysis of PWDs in the Caribbean, based on an analysis of 2000 and 2010 

national census data from 16 countries, an assessment of national laws, policies and programmes 

in the context of international treaties and agreements. In each of the topics covered it identified 

good practices, gaps and priorities for government support. Access to justice was not specifically 

dealt with.15     

 The recommendations of studies outlined above were accepted by the Centre for 

Disability Studies, Mona Campus, University of the West Indies, Jamaica, but in addition, its 

Director argued in 2019 that there is a need for a mechanism to track and rank the countries that 

have signed and ratified the UNCRPD according to the progress they have made in improving 

                                                           
14  Ibid. 
15 Francis Jones et al. Disability, Human Rights and Public Policy in the Caribbean: a Situation Analysis. ECLAC Studies and 
Perspectives Series, No. 64, p.5. 
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the quality of life for these persons. 16 To this end, the Centre established a Regional Disability 

Index (RDI) to rank countries according to progress made under the UN Convention. In 

conducting the survey to obtain the necessary information, two sets of institutions were targeted 

in each country: a government institution with responsibility for PWDs and a non-governmental 

institution with independence from government. The scores from both institutions were added 

and the average used as the final figure to give the ranking on the index for each country. In 

collating and analyzing the data, consideration was given to the general principles articulated in 

the UNCRPD.17 

 Ten countries participated in the survey: Barbados, Dominica, Grenada, Guyana, 

Jamaica, Montserrat, St. Kitts and Nevis, St Lucia, St. Vincent and the Grenadines and Trinidad 

and Tobago. St. Vincent and the Grenadines ranked number one in terms of its efforts to improve 

the conditions of PWDs residing in that country, followed by Jamaica, Barbados, Guyana and St. 

Lucia. However, it was found that only two countries had disability specific legislation and all 

countries needed to improve their educational systems to make them more inclusive of PWDs 

and to create more employment for these persons.  The author concluded that “while the UN 

Convention has been signed and ratified by CARICOM Countries and the Declaration of Petion 

Ville can be considered a roadmap to drive the disability agenda in the region, the process of 

transformation continues to be lethargic.”18 

 The ECLAC study on disability in four Caribbean countries 19 had pointed to a limited 

knowledge about the prevalence of disability in developing countries generally. It attributed this 

to low interest in the topic, the fact that those most affected often do not have a voice and are 

faced with stigmatization; political and economic concerns related to disability prevalence and 

definitional and measurement problems which contributed to the low quality of data. It 

lamented the fact that despite efforts to identify and implement a universal definition and 

classification system for disability such as the ICF framework, most states continue to use a 

variety of definitions and classification. It concluded that “the manner in which disability is 

                                                           
16 Morris, Floyd. Report on Regional Disabil ity Index. University of the West Indies. Mona Campus. Centre for Disability 
Studies, September 30, 2019. 
17 Ibid. 
18 Ibid 
19 Francis-Jones,  p.17. 
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defined, classified and measured carries serious implications for the statistical analysis of the 

issue.20   

 Meanwhile, at the country level, in 2018 the Government of Trinidad and Tobago 

published a National Policy on Persons with Disabilities which was a part of the Government’s 

Vision 2030 National Development Strategy and was designed to reflect its responses and 

awareness and intentions to provide for the well being and inclusion of PWDs.21 

Similarly, a report entitled “A Situational Analysis of Persons with Disabilities” in Jamaica 

was published by UNICEF in 2019. The study found that the highest level of education attained 

by the majority of PWDs was primary level which was in stark contrast to persons without 

disabilities who mainly attained secondary education. The low level of educational achievement 

contributed to the pattern of PWDs being largely unemployed and being largely represented 

among the poor in society. The study also found that almost 80% of the persons who responded 

to a questionnaire that had been distributed to obtain information stated that not enough was 

being done to advance the publication of the country’s Disability Act and relevant policy 

programmes and services that could benefit PWDs.22  

 Annual country reports on human rights practices prepared on an annual basis for 

countries in the region by the U.S. Dept. of State also contained a section on persons with 

disabilities which contained useful information.23 

 

Purpose of this Study  

 This study, commissioned by the Canadian Government-funded Improved Access to 

Justice in the Caribbean Region (IMPACT Justice) focuses on eleven of the thirteen the countries 

in which the Project is being implemented. The countries are: Antigua and Barbuda, Barbados, 

Belize, Dominica, Guyana, Grenada, Jamaica, St. Kitts and Nevis, St. Lucia, St. Vincent and the 

Grenadines and Trinidad and Tobago.  

                                                           
20 Ibid.  
21 Government of Trinidad and Tobago. Ministry of Social Development and Family Services. July 2018. 
22 https://www/unicef.org>Jamaica>media>Situational Analysis of Persons with Disabilities in Jamaica, 2018. 
23 State.gov/country–reports-on-human-rights-practices… 

https://www/unicef.org%3eJamaica%3emedia%3eSituational
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 It provides an overview of the UNCRPD (2006), but then focuses on Article 13 of the 

Convention, which provides for access to justice for PWDs. Its objectives in relation to Article 13 

are to: 

(1) provide an overview of the UNCRPD and explore its meaning of “access to justice”; 

(2) discuss case law of the region on access to justice by PWDs; 

(3) examine the access to justice provisions in legislation relating to the rights of PWDs in 

the countries in which the IMPACT Justice Project is being implemented, including; 

(4) obtaining information on policies and programmes for PWDs in these countries; 

determine the extent to which the countries, as Parties to the Convention, have adopted 

legislation and other appropriate administrative measures, or where needed, have 

modified or repealed laws, customs or practices that do not provide access to justice for 

PWDs and what is still to be done; 

(5) produce protocols that outline, in a methodical manner, international standards and best 

practices that are consistent with the UNCRPD. These protocols are intended to be used 

by agencies and practitioners whom PWDs encounter within the context of the justice 

system. They provide step-by-step, practical guidance on how these vulnerable persons 

ought to be treated, in accordance with principles prescribed by relevant international 

human rights instruments. 

 

Methodology  

 

Three primary methodological approaches were employed in the context of this project: 

(1) the doctrinal approach or desk research;   

(2) the socio-legal approach; and  

(3) the comparative approach.  

 The doctrinal approach involves the gathering of data and information on existing 

legislation, policies, procedures and practices in respect of the treatment of PWDs who come into 

contact with the justice system in the CARICOM region in which the IMPACT Justice Project is 

being implemented. This process of gathering and analyzing data aims to identify differences 

between international standards and best practices and domestic laws, policies, procedures and 
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practices, in order to inform the development of protocols for specific categories of stakeholders 

who encounter PWDs within the context of the justice system. Apart from primary sources, such 

as treaties, legislation and case law, this methodological approach relied heavily on multiple 

secondary sources, including policy papers, books, articles, and legal encyclopaedias.  

 The second approach – the socio-legal approach, by contrast, involves the engagement of key 

stakeholders in the justice system through a rigorous process of empirical research that involves 

the collection of primarily qualitative survey and interview data.  

 Finally, the comparative approach is employed to highlight areas of confluence and 

divergence between the laws, policies and practices of the respective States examined by this 

report in so far as the treatment of PWDs is concerned.  

 

Key Stakeholders  

 During 2017/18 one hundred and seven (107) stakeholders were interviewed by an 

IMPACT Justice consultant or responded to a questionnaire distributed by IMPACT Justice in 

seven Eastern Caribbean States (see Appendix 1). In 2020 questionnaires were again used, along 

with desk research, to determine whether the situation in relation to PWDs in the Eastern 

Caribbean States had changed during the three-year period. At the same time, the project was 

extended to other CARICOM countries, namely, Barbados, Belize, Guyana, Jamaica and 

Trinidad and Tobago. Persons to whom the questionnaire were sent included judges, 

magistrates and other judicial officers, Attorneys General, Directors of Public Prosecutions, 

defence counsel, police officers, prison officers, staff at detention centres/residential facilities, 

social workers, probation officers, child care officers, representatives of non-governmental 

organisations working with children and PWDs, psychiatrists, psychologists, counsellors and 

education officers in 12 CARICOM Member States.   

 

Structure of this Report  

 This report is divided into five parts:  Part I provides an introduction to, and an overview 

of the UNCRPD; Part 1I focuses on access to justice and identifies elements that would made a 

system UNCRPD compliant and disability inclusive; Part III discusses case law on access to 
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justice by PWDs at the regional level; Part IV discusses regional legislation and policies for 

PWDs; Part V provides a brief status report on the institutions and practices in each CARICOM 

country with regard to PWDs and presents responses to questionnaires distributed by IMPACT 

Justice in 2017 and 2020 as part of surveys to determine how PWDs and their spokespersons felt 

about access to justice for their group and how it could be improved.  
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PART I 

THE UN CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

Background  
 

For several decades, PWDs, then referred to as “the disabled” faced real and often 

systemic challenges in the exercise of rights. This was so, despite the existence of general 

principals of human rights law surrounding non-discrimination in many international treaties 

including the Covenant of Civil and Political Rights (ICCPR), the Convention on the Rights of 

the Child (CRC), the Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW), among others.24  

 However, while these treaties provided passing recognition of the duty of States to 

protect, respect and fulfil the rights of a range of vulnerable persons in society, at no point prior 

to the adoption of the UNCRPD, was there a dedicated, holistic and robust framework to 

streamline the protection afforded PWDs. 

 

UN Action  

 The Declaration of the Rights of Mentally Retarded Persons adopted in 1971 by the UN 

General Assembly was the first UN Treaty that specifically concerned disability.25  The 

Declaration provided a framework for protecting the rights of the mentally retarded through 

national and international action. It emphasized the need for adequate medical care, education, 

protection from exploitation and equal access to legal procedures for the mentally disabled.26 

Four years later, in 1975, the General Assembly passed the Declaration on the Rights of Disabled 

Persons which recognized the need to affirm their economic, legal, social and political rights.27 

Then, in 1981, the General Assembly designated 1981 as the International Year of Disabled 

Persons.28 One of the main outcomes of this year of activities was the creation of the World 

                                                           
24 See https://en.wikipedia.org>wiki>U.N_conventions. 
25 UN General Assembly Resolution 2856 (XXV1) December 20, 1971. 
26 UN General Assembly. December 9, 1975. 
27UN General Assembly Resolution 31/123.  
28 UN General Assembly. December 3, 1982 by Res. 37/52. 
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Programme of Action Concerning the Disabled which called for the development of long-term, 

national strategies to prevent disability, rehabilitate the disabled, promote the ability of the 

disabled to participate in life and their communities, and promote their economic, social, legal 

and political equality.29 To encourage governments to implement the activities proposed by the 

World Programme of Action, the General Assembly designated 1983 to 1992 the Decade of the 

Disabled Persons. During the decade US$1.1million was spent on data collection, research, 

training and advocating for the rights of the disabled.30  

 The UN marked the end of the decade by passing the Standard Rules on the Equalisation 

of Opportunities for PWDs in 1993 and appointing a Special Rapporteur on Disability.31 The next 

step for the UN was the establishment, in 2001, in response to a proposal framework for the 

protection and promotion of the rights and dignity of PWDs. Such a framework was crystallized 

in the form of the UNCRPD and its Optional Protocol which was adopted on 13 December 2006 

during the sixty-first session of the General Assembly by resolution A/RES/61/106. The 

Convention was opened for signature on 30 March 2007. There were 82 signatories to the 

Convention, and 1 ratification. This was the highest number of signatories in history to a UN 

Convention on its opening day. The Convention was the first comprehensive human rights 

treaty of the 21st century. It entered into force on May 3, 2008. As at July 2020, the Convention 

was signed by 163 countries and 181 had ratified it.32  

The Convention quite aptly begins by outlining its overarching and noble purpose which 

is the promotion and protection of the rights of PWDs.33 In the same breathe as declaring this 

express purpose, the provision delineates who are to be considered as ‘PWDs’ In this connection, 

the Convention speaks to PWDs as including those “who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers may hinder their 

full and effective participation in society on an equal basis with others.” The important elements 

of this definition are that it is a non-exhaustive definition, in the sense that while it expressly 

                                                           
29 https://www.un.org.desa>disabilities>resources>U.N. World Programme on Action Concerning the Disabled, 1983. 
30 https://www.un.org.development>desa>disabilities. UN Decade of Disabled Persons, 1983-1992. 
31 https://www.un.org.development/desa/disabilities/about-us/history -of-disability-and-the-united-nations/Standard rules ... 

special-rapporteur on disability. 
32 https://en.wikipedia.org.7wiki>convention on the rights of PWDs. 
33 Article 1 UNCRPD. 
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recognizes long-term disabilities, it also offers regulatory space for national law to apply to short-

term disabilities; 34 it covers a range of disabilities, and not simply physical disabilities, since 

there is acknowledgment that persons with non-visible forms of disability deserve equal 

recognition under and protection of the law; it does not strictly adopt the traditionally parochial 

medical model of disability, preferring instead to view disabilities through the lens of social, 

economic, political and other constructs that may impede PWDs from fully realizing their 

rights.35 

 The Convention has as one of its main goals the changing of attitudes and approaches to 

PWDs. It takes to a new height the movement from viewing PWDs as “objects” of charity, 

medical treatment and social protection towards viewing PWDs as “subjects” with rights, who 

are capable of claiming those rights and making decisions for their lives based on their free and 

informed consent as well as being active members of society. The Convention adopts a broad 

categorization of PWDs and reaffirms that persons with all types of disabilities must enjoy all 

human rights and fundamental freedoms. It clarifies and qualifies how all categories of rights 

apply to PWDs and identifies areas where adaptations have to be made for PWDs to effectively 

exercise their rights, areas where their rights have been violated, and where protection of rights 

must be priorities. 

 The Convention consists of 50 articles relating to the rights and treatment of PWDs,36 and 

an Optional Protocol containing an additional 18 articles that allow PWDs to vindicate their 

rights through the UN Committee on the Rights of PWDs.  The 30 Articles most referred to are 

listed below in Table 1. 

 

 

 

 

                                                           
34 CJEU, C-13/05, Sonia Chacón Navas v. Eurest Colectividades SA [GC], 11 July 2006; Mohamed Daouidi v Bootes Plus S.L. 
(Case C-395/15) (2015/C 354/22). 
35 Theresia Degener, A new human rights model of disabil ity: The United Nations UNCRPD (Springer, 2017); Mary Ann Jackson, 
‘Models of disability and human rights: Informing the improvement of built environment accessibility for people with disability 

at neighborhood scale?’ (2018) 7(1) Laws 10; Michael Stein, ‘Disability human rights’ (2007) 95 California Law Review 75. 
36 Article 1 of the Convention defined PWDs as including those who have long-term physical, mental, intellectual or sensory 

impairments which, in interaction with various barriers, may hinder their full and effective participation I society on an equal basis 
with others. 
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TABLE 1 

BRIEF OVERVIEW OF THE CONVENTION 

Article 1 Purpose 

Article 2 Definitions 

Article 3 General Principles 

Article 4 General Obligations 

Article 5 Equality and non-discrimination  

Article 6 Women with disabilities 

Article 7 Children with disabilities 

Article 8 Awareness-raising 

Article 9 Accessibility 

Article 10 Right to life 

Article 11 Situations of risk and humanitarian emergencies 

Article 12 Equality before the law 

Article 13 Access to justice 

Article 14 Liberty and security of person   

Article 15 Freedom from torture or cruel, inhuman or degrading 

treatment or punishment  

Article 16 Freedom from exploitation, violence and abuse 

Article 17 Protecting the integrity of the person 

Article 18 Liberty of movement and nationality  

Article 19 Living independently and being included in the community 

Article 20 Personal mobility 

Article 21 Freedom of expression  

Article 22 Respect for privacy  

Article 23 Respect for the home and family 

Article 24 Inclusive education which means facilitating the learning of 

braille, alternative script, augmentative an alternative 

modes, formats of education, mobility skills, sign language 

for the deaf. 

Article 25 Access to health services that are gender sensitive and with 

the same range, quality and standard of free or affordable 

health care and programmes as provided to other persons.  
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Article 26 Habilitation and rehabilitation  

Article 27 Work and employment  

Article 28 Adequate standard of living and social protection  

Article 29 Participation in public and private life 

Article 30 Participation in cultural life, recreation, leisure and sport 

 

The Convention is founded on the general principles of respect for the inherent dignity, 

individual autonomy, including the freedom to make one’s own choices, and independence of 

PWDs; non-discrimination; full and effective participation and inclusion in society; respect for 

difference and acceptance of PWDs as part of human diversity and humanity; equality of 

opportunity; accessibility; equality between men and women; respect for the evolving capacities 

of children with disabilities, and respect for the right of children with disabilities to preserve 

their identities.37 These principles undergird a number of provisions throughout the Convention.  

 The principle of equality or non-discrimination is one of the main provisions included in 

the Convention.38 This provision places an obligation on States Parties to recognize that all 

persons are equal before the law and under the law and are therefore entitled to equal protection and 

equal benefit of the law, without discrimination.  

 The notion of equality before the law, which is mentioned in Article 5 and expounded upon 

in Article 12 of the Convention, has tremendous relevance under international human rights 

law, and has thus been subject to normative interpretation in the context of General Comment 

No. 1 by the Committee on the Rights of PWDs. According to the Committee, it remains the case 

that, in a large number of countries, PWDs are denied their right to legal capacity in a 

discriminatory manner under substitute decision-making regimes such as guardianship, 

conservatorship and mental health laws that permit forced treatment.39 In this context, it views 

the denial of legal capacity to PWDs as being the catalyst for the deprivation of many of their 

fundamental rights, including their right to vote, their right to marry and found a family, 

                                                           
37 CRPD, Article 3. 
38 CRPD, Article 5. 
39 Committee on the Rights of PWDs, Eleventh session, 31 March–11 April 2014, ‘Equal recognition before the law’ (General 
comment No. 1 (2014), CRPD/C/GC/1). 
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reproductive rights, parental rights, the right to give consent for intimate relationships and 

medical treatment, and the right to liberty. 

 In the Committee’s view, Article 12 is unequivocal in establishing that every person must 

be respected as a person possessing legal personality, irrespective of their disability status. In 

this connection, legal capacity endows PWDs with the power to engage in transactions and 

create, modify or end legal relationships. Essentially, this right allows them rights and duties 

(legal standing), including having a birth certificate, seeking medical assistance, registering to 

be on the electoral role or applying for a passport. It is the key to accessing meaningful 

participation in society. Given the existence of this right, “unsoundedness of mind” and other 

discriminatory labels are not legitimate reasons for the denial of legal capacity; perceived or 

actual deficiencies in mental capacity cannot lawfully be used as justification for denying a 

person with disabilities legal capacity.  

 In addition to imposing a negative obligation on States Parties not to deny legal capacity, 

the Convention also imposes a positive duty on States to provide PWDs with access to support 

in the exercise of their legal capacity, such as peer support, advocacy (including self-advocacy 

support), or assistance with communication, as well as requiring private and public actors, such 

as banks and financial institutions, to provide information in an understandable format and to 

provide professional sign language interpretation. 

 Meanwhile, the concept of equality under the law, found in Article 5 of the Convention, 

means that PWDs shall be afforded the right to engage in legal relationships, without 

discrimination. In other words, PWDs should be able to use the law for their personal benefit, 

according to the Committee on the Rights of PWDs in the context of General Comment No. 6.40  

 Two other related phrases used in the Convention, which merit brief consideration here 

are: equal protection of the law and equal benefit of the law. The former, according to the Committee 

on the Rights of PWDs, demands that national legislatures refrain from maintaining or 

establishing discrimination against PWDs when enacting laws and policies, while the latter 

                                                           
40 Committee on the Rights of PWDs, ‘General comment No. 6 (2018) on equality and non-discrimination’ (CRPD/C/GC/6, 26 
April 2018). 
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demands that States Parties eliminate barriers to PWDs gaining access to all of the protections of 

the law and the benefits of equal access to the law and justice to assert their rights. 

 A significant and pervasive inclusion in the Convention is that of the principle of non-

discrimination. Article 5(2) of the Convention, in particular, mandates that States Parties prohibit 

all discrimination on the basis of disability and guarantee to PWDs equal and effective legal 

protection against discrimination on all grounds. “Discrimination on the basis of disability” is 

defined in Article 2 of the Convention as: 

any distinction, exclusion or restriction on the basis of disability which has the purpose 

or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal 

basis with others, of all human rights and fundamental freedoms in the political, 

economic, social, cultural, civil or any other field. It includes all forms of discrimination, 

including denial of reasonable accommodation.  

 In the context of General Comment No. 3, the Committee has meaningfully addressed 

the principle of non-discrimination.41 In the Committee’s view, several forms of discrimination, 

as identified in the Article 2 definition, are prohibited by the Convention. First, the Convention 

prohibits direct discrimination which arises when PWDs are treated less favourably than other 

persons in a similar situation for a reason related to their disability. It also includes detrimental 

acts or omissions on the basis of disability where there is no comparable similar situation. For 

example, direct discrimination occurs when the testimonies of PWDs are dismissed in court 

proceedings because of their lack of legal capacity, thus denying them justice and effective 

remedies as victims of violence.  

 Second, indirect discrimination arises where laws, policies or practices, while appearing 

neutral on face value, nonetheless have a disproportionately negative impact on PWDs. Third, 

discrimination by association is discrimination against persons on the basis of their association with 

a person with a disability. For example, the mother of a child with a disability may be 

discriminated against by a potential employer who fears that she may be a less engaged or 

available worker because of her child. Fourth, denial of reasonable accommodation is discrimination 

                                                           
41 Committee on the Rights of PWDs, ‘General comment No. 3 (2016) on women and girls with disabilities’ (CRPD/C/GC/3, 25 
November 2016) 
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that occurs when necessary and appropriate modifications and adjustments (that do not impose 

a disproportionate or undue burden on the State) are denied, despite being needed to ensure 

that PWDs enjoy, on an equal basis with others, their human rights and fundamental freedoms. 

For example, a person with a disability may be denied reasonable accommodation if they cannot 

undertake age appropriate academic studies at schools owing to the physical inaccessibility of 

the built environment. Finally, structural or systemic discrimination is reflected in hidden or overt 

patterns of discriminatory institutional behaviour, discriminatory cultural traditions and 

discriminatory social norms and/or rules. Harmful disability stereotyping, for example, can lead 

to such discrimination, and is inextricably linked to a lack of policies, regulations and services 

specifically for PWDs. For example, PWDs may face barriers when reporting violence, such as 

disbelief and dismissal by the police, prosecutors and courts. 

 Women with disabilities receive special protection under the Convention. More 

pointedly, in recognition of the fact that women and girls with disabilities face multiple forms 

of discrimination,42 States Parties are mandated by Article 6 of the Convention to take 

appropriate measures to ensure the full and equal enjoyment by them of all human rights and 

fundamental freedoms. These measures must, at a minimum, ensure their full development, 

advancement and empowerment, for the purpose of guaranteeing them the exercise and 

enjoyment of the human rights and fundamental freedoms set out in the Convention. The 

Committee on the Rights of PWDs, in the context of General Comment No. 3, has explained 

that, given that some women with disabilities are at the greatest risk of violence and abuse 

because of their isolation, dependency or oppression, there is a due diligence obligation on States 

Parties to prevent violence against these women.43 In a practical sense, therefore, the State is 

obliged to protect women with disabilities from human rights violations, as well as investigate, 

prosecute and punish those responsible, including private actors, and provide access to redress 

and reparations where human rights violations occur. 

 The Convention envisages, in Article 8, that States Parties would adopt immediate, 

effective and appropriate measures to raise awareness throughout society, including at the 

                                                           
42 Margaret Nosek, et al, ‘Vulnerabilities for abuse among women with disabilities’ (2001) 19(3) Sexuality and Disability 177. 
43 Committee on the Rights of PWDs, ‘General comment No. 3 (2016) on women and girls with disabilities’ (CRPD/C/GC/3, 25 
November 2016) 
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family level, regarding PWDs, and to foster respect for the rights and dignity of PWDs. Among 

other things, awareness raising is intended to combat stereotypes, prejudices and harmful 

practices relating to PWDs, including those based on sex and age, in all areas of life; and promote 

awareness of the capabilities and contributions of PWDs. 

 Article 9 of the Convention addresses the issue of accessibility. It requires States Parties 

to identify and eliminate obstacles and barriers to accessibility, and provide training to all 

stakeholders on accessibility for PWDs. In addition, it requires that buildings and other places 

open to the public should have signage in Braille and in easy-to-read and understand forms, and 

that live assistance and intermediaries, including guides, readers and professional sign-language 

interpreters should be provided to facilitate accessibility. Furthermore, it requires that States 

Parties promote other appropriate forms of assistance and support to PWDs to ensure their 

access to information, and promote access for PWDs to new information and communications 

technologies and systems, including the Internet, through the application of mandatory 

accessibility standards. PWDs who have been denied access to the physical environment, 

transportation, information and communication, or services open to the public should have 

effective legal remedies at their disposal. 

 The Committee on the Rights of PWDs, in the context of General Comment No. 2, has 

made it clear that accessibility is a precondition for PWDs being able to live independently and 

participate fully and equally in society.44 In its view, without access to the physical environment, 

to transportation, to information and communication, including information and 

communications technologies and systems, and to other facilities and services open or provided 

to the public, PWDs would not have equal opportunities for participation in their societies. 

 PWDs, including those in the Commonwealth Caribbean,45 face numerous barriers such 

as steps at the entrances of buildings, the absence of lifts in multi-floor buildings and a lack of 

information in accessible formats. The inaccessibility of governmental buildings, shopping areas 

and recreational facilities is a major factor in the marginalization and exclusion of PWDs and 

markedly compromises their access to services, including health, education, employment and 

                                                           
44 Committee on the Rights of PWDs, Eleventh session, 31 March–11 April 2014, ‘General comment No. 2 (2014) on Article 9: 
Accessibility’ (CRPD/C/GC/2, 22 May 2014) 
45 Taeke Gjaltema, Louise Ebbeson, and Candice Gonzales, ‘An analysis of the status of implementation of the UNCRPD in the 
Caribbean’ (CEPAL, 2011). 
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justice. In addition to physical inaccessibility, persons with intellectual and psychosocial 

disabilities as well as deaf-blind persons face barriers when attempting to access information 

and communication owing to a lack of easy-to-read formats and augmentative and alternative 

modes of communication.  

 Denial of access in the ways described above is considered a discriminatory act under the 

Convention, regardless of whether the perpetrator is a public or private entity. This is so because, 

according to the Committee, accessibility should be provided to all PWDs, regardless of the type 

of impairment in question. There is no reason why, in the 21st century, PWDs should not be able 

to move in barrier-free streets, enter accessible low-floor vehicles, access information and 

communication, and enter and move inside universally designed buildings, using technical aids 

and live assistance, where necessary.  

 According to the Committee on the Rights of PWDs, ‘accessibility’ is related to groups 

(i.e. PWDs as a group), whereas reasonable accommodation is related to individuals. This means 

that the duty to provide accessibility is an ex ante duty. In this context, States Parties have the 

duty of affording access before receiving an individual request to enter or use a place or service. 

The obligation to afford access is unconditional.  Therefore, the entity that is obliged to provide 

accessibility may not excuse the omission to do so by referring to the burden of providing access 

for PWDs. States Parties are not allowed to use austerity measures as an excuse to avoid ensuring 

gradual accessibility for PWDs.  

 By contrast, the duty of reasonable accommodation, being an ex nunc duty, exists only if 

the implementation of adjustments and/or modifications, upon the specific request of a person 

with disabilities, constitutes no undue burden on the State. This duty is enforceable from the 

moment an individual with an impairment needs it in a given situation, for example, in the 

workplace or school, in order to enjoy her or his rights on an equal basis with others. Reasonable 

accommodation can be used as a means of ensuring accessibility for an individual with a 

disability in a particular situation.  

 Reasonable accommodation seeks to achieve individual justice in the sense that non-

discrimination or equality is assured, taking the dignity, autonomy and choices of the individual 

into account. Thus, a person with a rare impairment might ask for accommodation that falls 
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outside the scope of the accessibility standard, and should be afforded this, if it does not impose 

a disproportionate burden on the State.   

 Consistent with provisions found in other human rights treaties, the Convention 

provides for respect for the right to life of PWDs in Article 10. The essence of this obligation is 

that States Parties are obliged to take all necessary measures to ensure the effective enjoyment 

by PWDs of their right to life on an equal basis with others. 

 Related to the right to life is the obligation imposed upon States under Article 11 of the 

Convention to take all necessary measures to protect the safety of PWDs who are placed in 

situations of risk, including situations of armed conflict, humanitarian emergencies and natural 

disasters. 

 As intimated earlier, equal protection before the law is addressed by Article 12 of the 

Convention. It reaffirms that PWDs have the right to enjoy legal capacity on an equal basis with 

others in all aspects of life, and should accordingly be afforded necessary measures aimed at 

providing them access to the support they need to exercise their legal capacity. More specifically, 

States Parties are mandated to take all appropriate and effective measures to prevent abuse 

committed against PWDs, and ensure respect for their will and preferences. Among other things, 

equal protection before the law enables PWDs who experience impediments to the exercise of their 

right to legal capacity to have independent and impartial judicial authorities consider their 

complaints.   

 Related to the obligation of equal protection of the law is the obligation placed on States 

Parties to afford PWDs access to justice, which is the central theme of this report. Although this 

provision – Article 13 of the Convention will be subject to more granular scrutiny later in this 

report, it suffices here to note that it essentially places an obligation on States Parties to ensure 

effective access to justice for PWDs on an equal basis with others, including through the 

provision of procedural and age-appropriate accommodations. The objective of this provision is 

to facilitate PWDs in having an effective role as direct and indirect participants, including as 

witnesses, in all legal proceedings, including at investigative and other preliminary stages. In 

this context, the Convention envisages that, in order to ensure effective access to justice for 
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PWDs, States Parties will promote appropriate training for those working in the field of 

administration of justice, including police and prison staff.  

 Another obligation which appears independently in the Convention, but which is 

inextricably bundled up in the normative content of the right to access to justice is Article 14, 

which provides for the right to liberty and security. The essence of this obligation is that States 

Parties are obliged to ensure that PWDs not deprived of their liberty unlawfully or arbitrarily, 

and that any deprivation of liberty is in conformity with the law. That said, the mere existence 

of a disability shall in no case justify a deprivation of liberty. The Article 14 obligation also seeks 

to ensure that if, indeed, PWDs are deprived of their liberty, they are, on an equal basis with 

others, entitled to due process guarantees, and are afforded reasonable accommodation. 

 Article 15 of the Convention, which addresses freedom from torture or cruel, inhuman 

or degrading treatment or punishment, is also inextricably linked to the right to equal protection 

of the law and access to justice. This article essentially imposes a negative obligation on States 

Parties to refrain from subjecting PWDs to torture, cruel, inhuman or degrading treatment or 

punishment. Effective legislative, administrative, judicial or other measures are envisaged as the 

means through which States Parties should achieve this objective in practice.    

 Article 16 of the Convention addresses freedom from exploitation, violence and abuse, 

which indirectly relates to the right to access to justice. Under this provision, States Parties are 

obliged to take all appropriate legislative, administrative, social, educational and other measures 

to protect PWDs, both within and outside the home, from all forms of exploitation, violence and 

abuse, including gender-based harm. To achieve this objective, States Parties, must, among other 

things, provide information and education on how to avoid, recognize and report instances of 

exploitation, violence and abuse; ensure that all facilities and programmes designed to serve 

PWDs are effectively monitored by independent authorities; promote the physical, cognitive and 

psychological recovery, rehabilitation and social reintegration of PWDs who are victims of any 

form of exploitation, violence or abuse; and that exploitation, violence and abuse against PWDs 

are rigorously identified, investigated and, where appropriate, prosecuted. 

A number of other obligations inure to the benefit of PWDs under the Convention, 

including: 
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 respect for their physical and mental integrity on an equal basis with others (Article 17);  

 liberty of movement and nationality, which includes freedom to choose their residence, 

the right to acquire and change a nationality, non-arbitrary deprivation of their 

nationality on the basis of disability; freedom to enter their own country, and leave any 

country, including their own (Article 18). 

 In terms of access to justice in the context of the right to liberty, Article 18 contemplates 

that PWDs who have been deprived, on the basis of their disability, of their ability to obtain, 

possess and utilize documentation of their nationality or other documentation of identification, 

should be afforded the opportunity to utilize relevant processes, such as immigration 

proceedings, that may be needed to facilitate exercise of the right to liberty of movement.  

 Connected to the right to liberty of movement is the Article 20 right of personal mobility, 

which requires that States Parties take effective measures to ensure the greatest possible 

independence for PWDs, including by facilitating the personal mobility of these persons in the 

manner and at the time of their choice, and at affordable cost; facilitating access by PWDs to 

quality mobility aids, devices, assistive technologies and forms of live assistance and 

intermediaries, including by making them available at affordable cost; providing training in 

mobility skills to PWDs and to specialist staff working with PWDs; and encouraging entities that 

produce mobility aids, devices and assistive technologies to take into account all aspects of 

mobility for PWDs. 

 As intimated earlier in this report, PWDs are often viewed as lacking agency, and the 

ability to communicate their will and preferences, which has in turn led to them being deprived 

of myriad human rights, including their freedom of expression and opinion, and access to 

information.46 Article 21 attempts to address this concern by requiring that States Parties take all 

appropriate measures to ensure that PWDs can exercise the right to freedom of expression and 

opinion, including the freedom to seek, receive and impart information and ideas on an equal 

basis with others and through all forms of communication of their choice. In a practical sense, 

the Convention envisages that PWDs will be provided with public information in accessible 

                                                           
46 Michael Wehmeyer, ‘Self-determination and individuals with significant disabilities: Examining meanings and 
misinterpretations’ 1998) 23(1) Journal of the Association for Persons with Severe Handicaps 5. 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

24 

 

formats and technologies appropriate to different kinds of disabilities in a timely manner and 

without additional cost. It also envisages that States Parties will afford PWDs access to sign 

language, Braille, augmentative and alternative communication, and all other accessible means, 

modes and formats of communication of their choice. This may be achieved by, for example, the 

State urging private entities that provide services to the general public to provide information 

and services in accessible and usable formats for PWDs.  

 PWDs have traditionally been subject to the invasion of their privacy, in sometimes 

dehumanizing ways. Not only do invasive medical procedures, including sterilization 

procedures practiced in some countries, victimize PWDs, but so too do housing, detention and 

courtroom proceedings which can and do expose these persons to unlawful attacks on their 

privacy, family, home and correspondence. Against this backdrop, Article 22 of the Convention 

places a negative obligation on States to refrain from subjecting PWDs to the arbitrary and 

unlawful interference with their privacy, family, home and correspondence or other types of 

communication. In addition, the State must refrain from subjecting PWDs to unlawful attacks 

on their honour and reputation. Information related to their personal, health and rehabilitation 

should also be held in utmost confidence.  

 An allied obligation is that of Article 23, which provides for respect for the home and the 

family of PWDs. Under this provision, States Parties are obliged to take effective and appropriate 

measures to eliminate discrimination against PWDs in all matters relating to marriage, family, 

parenthood and relationships. The multi-pronged nature of this obligation means that States 

must ensure respect for the right of PWDs who are of marriageable age to marry and to found a 

family on the basis of free and full consent; the rights of PWDs to decide freely and responsibly 

on the number and spacing of their children and to have access to age-appropriate information, 

reproductive and family planning education are recognized, and the means necessary to enable 

them to exercise these rights are provided; and the right of PWDs to retain their fertility on an 

equal basis with others. Moreover, the rights and responsibilities of PWDs, with regard to 

guardianship, wardship, trusteeship, adoption of children or similar institutions, must be 

respected, and PWDs who require assistance in the performance of their child-rearing 

responsibilities, should be afforded such assistance. The concealment, abandonment, neglect and 
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segregation of children with disabilities is strictly prohibited by Article 23 of the Convention, 

which recognizes that children should not be separated from their parents against their will, 

except when competent authorities subject to judicial review determine, in accordance with 

applicable law and procedures, that such separation is necessary for the best interests of the 

child.  

 The Committee on the Rights of PWDs, in General Comment No. 4, has expressed 

serious concerns about the current state of affairs with respect to the provision of education to 

PWDs.47 Among other things, there is still a widespread lack of knowledge about the nature and 

advantages of inclusive and quality education; a lack of political will, technical knowledge and 

capacity in implementing the right to inclusive education; inappropriate and inadequate funding 

mechanisms to provide incentives and reasonable accommodations for the inclusion of students 

with disabilities; poor inter-ministerial coordination, support and sustainability; and a general 

lack of legal remedies and mechanisms to claim redress for violations of the right to education. 

In many countries, students with disabilities are placed within mainstream classes without 

accompanying structural changes to, for example, organization, curriculum and teaching and 

learning strategies.  

 Because some groups of PWDs, such as persons with intellectual disabilities or multiple 

disabilities, persons who are deaf-blind, persons with autism or PWDs in humanitarian 

emergencies, are more at risk of exclusion from education than others, the Convention imposes 

an obligation, in Article 24, on States Parties to afford PWDs the right to inclusive education. 

The notion of ‘inclusivity’, in this connection, means that PWDs should not excluded from the 

general education system on the basis of their disability, and that children with disabilities 

should not excluded from free and compulsory primary education, or from secondary education, 

on the basis of their disability. In circumstances where PWDs are included in the education 

system, they should receive the support required to facilitate their effective education. This 

might mean, for example, that they are afforded reasonable accommodation of their individual 

                                                           
47 Committee on the Rights of PWDs, ‘General comment No. 4 (2016) on the right to inclusive education’ 
(CRPD/C/GC/4, 25 November 2016). 
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requirements, provided that this does not impose a disproportionate burden on the State 

concerned.  

 The education of PWDs does not end once they have left primary and/or secondary 

school. Rather, States Parties are obliged to enable PWDs to learn life and social development 

skills so as to facilitate their full and equal participation in education and as members of the 

community. In a practical sense, therefore, PWDs must be afforded access to general tertiary 

education, vocational training, adult education and lifelong learning without discrimination and 

on an equal basis with others. To achieve this objective, States must facilitate the learning of 

Braille, alternative script, augmentative and alternative modes, means and formats of 

communication and orientation and mobility skills by PWDs, and facilitate peer support and 

mentoring. The learning of sign language and the promotion of the linguistic identity of the deaf 

community should also be facilitated by the State. 

 In order to help ensure the realization of the right to education, States Parties are obliged 

to take appropriate measures to employ teachers, including teachers with disabilities, who are 

qualified in sign language and/or Braille, and to train professionals and staff who work at all 

levels of the education system. Such training shall incorporate disability awareness and the use 

of appropriate augmentative and alternative modes, means and formats of communication, 

educational techniques and materials to support PWDs. 

 On another note, PWDs often face significant health challenges, many of which require 

constant support and assistance.48 Against this backdrop, Article 25 of the Convention 

recognizes that PWDs have the right to the enjoyment of the highest attainable standard of health 

without discrimination on the basis of their disability. In this connection, States Parties are 

obliged to take all appropriate measures to ensure access for PWDs to health services that are 

gender-sensitive, including health-related rehabilitation. In particular, PWDs must be provided 

with the same range, quality and standard of free or affordable health care and programmes as 

provided to other persons, including in the area of sexual and reproductive health. In addition, 

those health services needed by PWDs specifically because of their disabilities, including early 

                                                           
48 Gloria Krahn, Laura Hammond and Anne Turner, ‘A cascade of disparities: health and health care access for people with 
intellectual disabilities’ (2006) (12)(1) Mental Retardation and Developmental Disabilities Research reviews 70. 
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identification and intervention as appropriate, and services designed to minimize and prevent 

further disabilities, must be afforded by the State. A fundamental tenet underlying the provision 

of these health-related services is the free and informed consent of PWDs, as well as respect for 

their dignity, autonomy and needs.  

 Related to the right to health is the right to habilitation and rehabilitation, which is found 

in Article 26 of the Convention. Essentially, under this provision, States Parties are obliged to 

take effective and appropriate measures, including through peer support, to enable PWDs to 

attain and maintain maximum independence, full physical, mental, social and vocational ability, 

and full inclusion and participation in all aspects of life. A comprehensive approach to 

habilitation and rehabilitation begins at the earliest possible stage, and is based on the 

multidisciplinary assessment of individual needs and strengths. It involves support, 

participation and inclusion of PWDs in the community and all aspects of society, in general. To 

this end, not only are States Parties required to promote the development of initial and 

continuing training for professionals and staff working in habilitation and rehabilitation 

services, but they are also required to promote the availability, knowledge and use of assistive 

devices and technologies, designed for PWDs, as they relate to habilitation and rehabilitation. 

 Article 27 of the Convention addresses work and employment of PWDs. This provision 

requires that States Parties afford PWDs the opportunity to gain a living by work freely chosen 

or accepted in a labour market and work environment that is open, inclusive and accessible. In 

appropriate cases, necessary steps must be taken, including through legislation, to prohibit 

discrimination on the basis of disability with regard to all matters concerning all forms of 

employment, including conditions of recruitment, hiring, continuance of employment, career 

advancement and safe and healthy working conditions. More pointedly, States Parties must 

ensure that PWDs enjoy just and favourable conditions of work, including equal opportunities 

and equal remuneration for work of equal value, safe and healthy working conditions, including 

protection from harassment, and the redress of grievances. Furthermore, PWDs should be 

empowered to exercise their labour and trade union rights on an equal basis with others; they 

should have effective access to general technical and vocational guidance programmes, 

placement services and vocational and continuing training; as well as employment opportunities 
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and career advancement in the labour market. This may involve, for example, assistance in 

finding, obtaining, maintaining and returning to employment, or simply promoting 

opportunities for self-employment, entrepreneurship, the development of cooperatives and 

starting one’s own business. 

 PWDs should not be unfairly prevented from working in the public sector. Relatedly, 

States should promote the employment of PWDs in the private sector through appropriate 

policies and measures, which may include affirmative action programmes, incentives and other 

measures. Wherever they are employed, they should, provided that a disproportionate burden 

is not imposed, be afforded reasonable accommodation in the workplace. On the question of the 

nature of the work afforded PWDs, the Convention condemns in the strongest terms the holding 

of PWDs in slavery and servitude and forced and compulsory labour.  

 Cognizant of the many vulnerabilities associated with the lived experiences of PWDs, the 

Convention, in Article 28, envisages that the State would recognize and protect the right of these 

persons to an adequate standard of living for themselves and their families, including adequate 

food, clothing and housing, clean water, appropriate and affordable services, devices and other 

assistance, and to the continuous improvement of their living conditions. In addition to affording 

PWDs these basic forms of support and assistance, States Parties are also obliged to offer PWDs 

access to retirement benefits and programmes, social protection programmes and poverty 

reduction programmes. Where necessary, PWDs who are living in poverty and their families 

should receive assistance from the State with disability-related expenses, including adequate 

training, counselling, financial assistance and respite care.  

 Meanwhile, it is no secret that societal forces, including stigma and discrimination, often 

exclude PWDs for participating in public life, which has the effect of restraining their autonomy, 

thereby resulting in social exclusion. To militate against this reality, the Convention, in Article 

29, obliges States Parties to guarantee to PWDs political rights on an equal basis with others. In 

a practical sense, this means that PWDs should be afforded the opportunity to vote and be 

elected. States Parties must, in this connection, ensure that voting procedures, facilities and 

materials are appropriate, accessible and easy to understand and use. They must also protect the 

right of PWDs to vote by secret ballot in elections and public referendums without intimidation, 
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and to stand for elections, to effectively hold office and perform all public functions at all levels 

of government, as well as facilitate the use of assistive and new technologies, where appropriate.  

 In so far as public life is concerned, States Parties must create a conducive environment 

that enables PWDs to participate in non-governmental organizations and associations concerned 

with the public and political life of the country, and in the activities and administration of 

political parties. They should, in addition, not be prevented from forming and joining 

organisations of PWDs that represent their interests at international, national, regional and local 

fora. 

 A final substantive obligation, related to the foregoing discussion, can be found in Article 

30 of the Convention, which obliges States Parties to afford PWDs the right to take part on an 

equal basis with others in cultural life. In a practical sense, this involves PWDs enjoying access 

to cultural materials in accessible formats; and television programmes, films, theatre and other 

cultural activities, in accessible formats. In addition, PWDs should enjoy access to places 

designated for cultural performances or services, such as theatres, museums, cinemas, libraries 

and tourism services, and, as far as possible, they should enjoy access to monuments and sites 

of national cultural importance. 

 Other provisions deal with the obligations of States Parties to the Convention: their  

monitoring at the national level; the work of the Committee on the Rights of PWDs, which is a 

body of independent experts tasked with reviewing the implementation of the Convention by 

States and the reporting which each State Party to the Convention must submit to the 

Committee.49  States Parties must, in addition to the foregoing, take appropriate measures aimed 

at enabling PWDs to participate on an equal basis with others in recreational, leisure and 

sporting venues and activities. This might involve, for example, encouraging and promoting the 

participation, to the fullest extent possible, of PWDs in mainstream sporting activities at all 

levels; as well as providing an enabling environment so that PWDs can organize, develop and 

participate in disability-specific sporting and recreational activities.  

                                                           
49 Https://un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with -disabilities-convention-on the rights-f-
persons-with-disabilities. 
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 The Convention includes reporting mechanisms to ensure that States Parties adhere to 

its provisions. Countries are required to report two years after they have signed and ratified the 

Convention and thereafter, every four years. With the passage of the UN Convention, States 

Parties are no longer merely under a moral obligation to assist and protect, and where 

appropriate, make reasonable accommodation for PWDs in accordance with their best interests, 

but are now under a binding legal obligation to do so, pursuant to the principles of pacta sunt 

servanda: that is, the obligations arising under the said Convention must be performed in good 

faith, and States cannot invoke their domestic circumstances as a basis for not complying with 

the said obligations. However, what is lacking is a mechanism to measure and rank the progress 

of States Parties in establishing facilities in their countries for PWDs.  

Summary  

In summary, States ratifying the UNCRPD have a range of general obligations which 

include: 

 adopting legislation and other appropriate administrative measures needed to 

implement the UNCRPD in consultation with PWDs or their representative 

organisations; 

 modifying or repealing laws that discriminate directly or indirectly against PWDs; 

 including disability in all relevant policies and programmes; 

 refraining from any act or practice inconsistent with the UNCRPD; 

 taking all appropriate measures to eliminate discrimination against PWDs by any person, 

organisation or private enterprise; 

 utilising the provisions of the Optional Protocol of the UNCRPD, if the state has ratified 

it, for lodging a complaint and inquiry with the committee monitoring the Treaty.  

The following Commonwealth Caribbean countries are parties to the Convention: 
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TABLE 2 

PARTICIPANT SIGNATURE 
FORMAL CONFIRMATION/, 

ACCESSION/ RATIFICATION 

Antigua and Barbuda 30 Mar 2007  7 Jan 2016 

Bahamas 24 Sep 2013 28 Sep 2015 

Barbados 19 Jul 2007 27 Feb 2013 

Belize  9 May 2011  2 Jun 2011 

Dominica 30 Mar 2007  1 Oct 2012 

Grenada 12 Jul 2010 27 Aug 2014 

Haiti  23 Jul 2009 (a)  

Jamaica 30 Mar 2007 30 Mar 2007 

St. Kitts and Nevis 27 Sep 2019 17 Oct 2019 

St. Lucia 22 Sep 2011 11 Jun 2020 

St. Vincent and the Grenadines   29 Oct 2010 a 

Suriname  30 Mar 2007 29 Mar 2017 

Trinidad and Tobago 27 Sep 2007 25 Jun 2015 

The following countries are parties to the Optional Protocol: 

PARTICIPANT SIGNATURE 
FORMAL CONFIRMATION(C), 

ACCESSION(A), RATIFICATION 

Antigua and Barbuda 30 Mar 2007   

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en#EndDec
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Dominica    1 Oct 2012 a 

Haiti   23 Jul 2009 a 

Jamaica 30 Mar 2007   

St. Lucia   11 Jun 2020 a 

St. Vincent and the Grenadines   29 Oct 2010 a 

 

Caribbean Action 

 In the Caribbean, while negotiations to establish the UN Convention were in progress, 

some CARICOM Member States sought to developed their own frameworks for supporting the 

human rights of PWDs. In 2000, Jamaica started to participate in the discussions and established 

a National Policy for PWDs. In May 2004, the Kingston Accord was issued by the First Caribbean 

Ministerial Meeting on Disability convened in Jamaica. The Kingston Accord reaffirmed that 

every CARICOM citizen has the same human, civil, political, economic, social and cultural rights 

and recognized the importance of UN Standard Rules for the Equalisation of Opportunities for 

PWDs as a framework for national and regional policies and programmes. The CARICOM States 

agreed to promote the development of CARICOM model disability policies and legislation and 

in 16 other clauses, laid out a comprehensive strategy for a regional approach to promoting the 

rights and dignity of PWDs. The strategy included the naming of a Special Rapporteur for 

disability issues in the region to monitor progress in the implementation of policies and 

programmes. The parties also agreed that all the proposals would be submitted to their 

respective governments for ratification within one month.50 

 One of the participants in the Jamaica meeting was Dr. Floyd Morris, the first blind 

person to become a member of Parliament in Jamaica. He was subsequently promoted to the 

position of Minister in the Ministry of Labour and Social Security with executive authority for 

                                                           
50 https://cds.mona.uwi.edu>sites>default>files>kingston accord. Resolutions from the Caribbean Ministerial Conference on 

Disability, May 11, 2004. 
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PWDs. Under his leadership, Jamaica participated in every session of the negotiations for the 

passage of the UN Convention and in 2007 became the first country in the world to sign and 

ratify it.51  

 The Kingston Accord was followed in 2013 by the Declaration of Petion Ville, Haiti, at which 

CARICOM Member States came up with another roadmap to empower PWDs, and reiterated 

their commitment to the human rights of these persons. It was at this meeting in Haiti that the 

CARICOM Member States agreed to establish the post of Special Rapporteur for PWDs in 

CARICOM.52 The office was not established until 2018 and the first and only appointee to that 

position has been Senator Dr. Floyd Morris. As Special Rapporteur on Disability within the 

CARICOM region, Dr. Morris reports directly to the CARICOM Secretariat and is guided by an 

advisory panel.53 He is also Head of the Centre for Disability Studies (CDS) established at the 

Mona Campus, University of the West Indies, Jamaica. The goal of the CDS is to advance the 

development agenda of PWDs within the Caribbean, through research, academic studies, 

training and advocacy, in order to assist the region in becoming a truly inclusive society by 

2030.54 

 

 

 

 

 

 

 

                                                           
51 https://digitallibrary.un.org/record/1653850?In=en.Initial report submitted by Jamaica under article 35 of the  Convention, 

due in 2010.  
52 https://www.acs/-aec-org/index.php?g+press-center/releases/2013/declaration-of-petion-ville Fifth Summit of the heads of 
State and/or Government of the States, Countries and Territories of the Association of Caribbean States (ACS) Declaration of 
Petion Ville. 
53 https://www.jamaicaobserver.com>latestnews.CARICOM Appoints Special Rapporteur on Disability. 
54 https://cds.mona.uiw/director’s-message. Assessed  July 1, 2021. 

https://www.acs/-aec-org/index.php?g+press-center/releases/2013/declaration-of-petion-ville
https://cds.mona.uiw/director's-message
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PART II 

ARTICLE  13 OF THE UN CONVENTION ON THE RIGHTS OF PERSONS WITH 

DISABILITIES: ACCESS TO JUSTICE FOR PERSONS WITH DISABILITIES 

 

General Overview 

Access to justice is of critical importance for the enjoyment and fulfillment of human 

rights. It was recognized as a stand-alone right for the first time in international human rights law 

in Article 13 of the UNCRPD. Article 13 states: 

 (1) States parties shall ensure effective access to justice for PWDs on an equal basis with others, 

including through the provision of procedural and age-appropriate accommodations, in order to 

facilitate their effective role as direct and indirect participants, including as witnesses, in all 

legal proceedings, including an investigative and other preliminary stages. 

(2) In order to help to ensure effective access to justice for PWDs, States Parties shall promote 

appropriate training for those working in the field of administration of justice, including police 

and prison staff. 

 To provide a new perspective for State parties to reflect on their obligations and on how 

to remove obstacles to access to justice for PWDs, States Parties to the United Nations have 

agreed to the Sustainable Development Goal (16.3) to promote the rule of law at the national and 

international levels and ensure equal access to justice for all. 55 In its concluding observations the 

Committee on the Rights of PWDs linked the SDGs to its recommendations for improving access 

to justice. 56 However, the Special Rapporteur on the Rights of PWDs, the Office of the High 

Commissioner for Human Rights and the UN Committee on the Rights of PWDs have 

acknowledged that states around the world are struggling to implement the right of access to 

justice for all.57 

                                                           
55 https://sdgs.un.org/goals/goal16 “Sustainable Development Goals” UN Dept. of Social and Econ. Affairs.  
56 https://www.ohchr.org/EN/Issues/SDGS/Pags/The 2030Agenda.aspx “Human Rights and the 2030 Agenda for Sustainable 

Development” by the UN Human Rights Office of the High Commissioner.  
57 Ohchr.org/Documents/Issues/Disability/SR_Disability/good Practices/Access-to-Justice-EN-pdf. 

https://sdgs.un.org/goals/goal16
https://www.ohchr.org/EN/Issues/SDGS/Pags/The%202030Agenda.aspx


A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

35 

 

 The Committee on the Rights of PWDs has, in a number of its General Comments and 

Concluding Observations, addressed the myriad impediments faced by PWDs in accessing 

justice, and the normative content of the obligations imposed on States to address these 

impediments.   

General Comment No. 1 

 In General Comment No. 1, the Committee condemned substitute decision-making, 

especially in court proceedings, which it considers as having the effect of denying PWDs respect 

for their best interests, wills and preferences. The Committee has suggested, in the alternative, 

that support decision-making be countenanced in all legal proceedings involving PWDs. 

 Among other things, the Committee has also condemned mental health laws which 

require the forced treatment of PWDs, particularly on the dubious ground of ‘unsoundness of 

mind’. In this context, it has called upon States Parties to afford PWDs, even where their 

disability is of a mental/intellectual nature, equal standing before all courts and tribunals.  

 In addition, the Committee has called upon States Parties, in the context of legal 

proceedings, to afford PWDs information relating to these proceedings in an understandable 

format, and at the very least professional sign language interpretation. Meanwhile, to enable 

PWDs to fully participate in legal proceedings, the Committee has explained that access to court 

buildings is to be ensured, and technology should be utilized to enable PWDs to share their 

testimonies, including through video recording equipment and live links, often referred to as 

‘special measures’.  

 In light of the fact that PWDs often face challenges of a financial nature which impede 

their ability to fully engage in legal processes, the Committee on the Rights of PWDs, in the 

context of General Comment No. 1, envisages that these person would be offered legal 

representation and, where necessary, legal aid. Court and investigating personnel who interact 

with PWDs, such as lawyers, judges, and police officers should receive appropriate training so 

that they understand the peculiar challenges faced by PWDs, and accordingly fully respect the 

rights of these persons. 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

36 

 

 The vulnerability of PWDs cannot justify the arbitrary detention or institutionalization 

of PWDs. Indeed, in circumstances where PWDs are detained, a review mechanism, according 

to the Committee, must be put in place to systemically review the cases of these individuals.  

 Furthermore, the legal system must not unfairly exclude PWDs from participating in the 

justice system as lawyers, judges, witnesses and members of the jury. Instead, these persons’ 

equal right and standing to participate in the justice system in these myriad capacities must be 

respected, in addition to their right to privacy.  

General Comment No. 2 

 Many of the foregoing sentiments were reiterated in General Comment No. 2, which 

addressed the question of accessibility. While the Committee intimated that the implementation 

of the obligation to provide accessibility to PWDs is a gradual one, it nonetheless cautioned that 

there are certain minimum requirements which must, out of necessity, be complied with by 

States in the context of legal proceedings. First, PWDs must be afforded access to the physical 

environment. In the Committee’s view, barriers to entrances of court buildings and police 

stations, as well as the absence of lifts in multi-floor buildings, remain real challenges which 

must be addressed. Against this backdrop, States Parties are urged to facilitate the 

implementation of universal design of all new facilities associated with the conduct of legal 

proceedings. Among other things, buildings must have signage in braille. The importance of 

ensuring that persons with disability have physical access to courts and other institutions of 

justice has been reiterated in a number of the Committee’s Concluding Observations.58    

 Second, information and communication services must be afforded PWDs who come 

into contact with the justice system. By way of example, guides, readers, professional sign 

language, alternative script, technical aids, ambient assistive systems, live assistance and 

interpreters should be afforded PWDs. In this context, the Committee has identified as a real and 

pressing problem the fact that some justice systems do not afford PWDs information in 

accessible, easy-to-read, augmentative and alternative formats. A number of the Committee’s 

                                                           
58 Committee on the Rights of PWDs, ‘Concluding observations on the initial report of Haiti’ (CRPD/C/HTI/C, 13 April 2018); 
Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of Costa Rica’ (CRPD/C/CRI/CO/1, 12 May 
2014); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the State of Bolivia’ 
(CRPD/C/BOL/CO/1, 4 November 2016) 
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Concluding Observations59 have all addressed the mutually reinforcing relationship between 

the provision of appropriate information and communication services and PWDs’ access to 

justice.  

 While, as intimidated earlier in this report, accessibility applies to PWDs as a collective 

group, reasonable accommodation is applicable to specific individuals within that group. 

Reasonable accommodation seeks to achieve individual justice. In other words, where changes 

are required to be made in order to enable the more effective participation of PWDs in the justice 

system, these should be implemented, once they do not impose a disproportionate burden on 

the respondent State. It is to be noted, however, that while some measures are subject to 

reasonable accommodation and thus depend on the disproportionality of the burden imposed, 

some measures, described by the Convention and Committee in its Concluding Observations as 

‘procedural accommodations’,60 must be given effect to, even where they impose a 

disproportionate burden on the State. Examples of non-negotiable procedural accommodations 

include the provision of personal or intermediary assistance and sign language interpretation.  

 If PWDs are unlawfully denied access to the physical environment, that is, institutions of 

justice, the Committee in General Comment No. 2 has advocated that they should be afforded 

appropriate legal remedies to challenge this situation, and thus vindicate their rights.  

 In its second General Comment, the Committee has summed up its view on access  

to justice as follows:  

There can be no effective access to justice if the buildings in which law-enforcement agencies and 

the judiciary are located are not physically accessible, or if the services, information and 

communication they provide are not accessible to PWDs (art. 13). Safe houses, support services 

and procedures must all be accessible in order to provide effective and meaningful protection from 

                                                           
59 Committee on the Rights of PWDs, ‘Concluding observations on the initial report of Haiti’ (CRPD/C/HTI/C, 13 April 2018); 
Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of Costa Rica’ (CRPD/C/CRI/CO/1, 12 May 
2014); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the State of Bolivia’ 
(CRPD/C/BOL/CO/1, 4 November 2016); Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of 
El Salvador’ (CRPD/C/SLV/CO/1, 8 October 2013) 
60 Committee on the Rights of PWDs, 'Concluding observations on the initial report of Panama' (CRPD/C/PAN/CO/1, 29 
September 2017); Committee on the Rights of PWDs, 'Concluding observations on the initial report of Honduras' 

(CRPD/C/HND/CO/1, 4 May 2017); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the 
State of Bolivia’ (CRPD/C/BOL/CO/1, 4 November 2016). 
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violence, abuse and exploitation to PWDs, especially women and children (art. 16). Accessible 

environment, transportation, information and communication, and services are a precondition for 

the inclusion of PWDs in their respective local communities and for them to have an independent 

life (art. 19).61 

General Comment No. 3 

 The plight of women and girls with disabilities, in the context of their access to justice, 

was extensively considered by the Committee in General Comment No. 3. In this report, the 

Committee pointed to a number of challenges that confront women and girls with disabilities, 

including physical, emotional and sexual exploitation, and institutional inaction in addressing 

concerns related thereto. On the latter point, the Committee has chided the lack of due diligence 

on the part of investigating officers, prosecutors and magistrates/judges with respect to the 

investigation, prosecution and conviction of perpetrators who have committed violence, 

including rape, against women and girls with disabilities. A related concern expressed by the 

Committee is the limited availability of reparation, including compensation, in circumstances 

where, in the context of legal proceedings, violence against women and girls with disabilities 

has proved before courts. In this light, the Committee has expressed its concern that perpetrators 

in some countries are incentivized to act with impunity because of the perception that there is 

little risk of discovery or punishment given the inaction or reticent approach on the part of key 

personnel in the justice system. The issue of violence against women and the weak response 

thereto by the justice system has been considered in a number of Concluding Observations62 to 

date. 

 The Committee has noted that, in some countries, women and girls with disabilities are 

discriminated against in the justice system. For example, their testimonies may be dismissed and 

court proceedings prematurely terminated because of a perceived lack of capacity on their part, 

                                                           
61 Committee on the Rights of PWDs, Eleventh session, 31 March–11 April 2014, ‘General comment No. 2 (2014) on Article 9: 
Accessibility’ (CRPD/C/GC/2, 22 May 2014). 
62 Committee on the Rights of PWDs, ‘Concluding observations on the initial report of Haiti’ (CRPD/C/HTI/C, 13 April 2018) 

Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of Costa Rica’ (CRPD/C/CRI/CO/1, 12 May 
2014); Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of El Salvador’ (CRPD/C/SLV/CO/1, 
8 October 2013); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the Chile’ 
(CRPD/C/CHL/CO/1, 13 April 2016); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the 
State of Bolivia’ (CRPD/C/BOL/CO/1, 4 November 2016); Committee on the Rights of PWDs, 'Concluding observations on the 
initial report of Honduras' (CRPD/C/HND/CO/1, 4 May 2017). 
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of legal proceedings. Training is essential as it helps to militate against gender/disability 

stereotyping (for example, disbelief in the credibility of women and girls with disabilities or 

parochial beliefs about their sexuality) that is often prevalent in the justice system. The 

importance of training, in this context, has repeatedly been raised in the Committee’s 

Concluding Observations. 63  

 The essence of the Committee’s view, in General Comment No. 3, can be summed up as 

follows:  

Women with disabilities face barriers to accessing justice, including with regard to exploitation, 

violence and abuse, owing to harmful stereotypes, discrimination and lack of procedural and 

reasonable accommodations, which can lead to their credibility being doubted and their 

accusations being dismissed. Negative attitudes in the implementation of procedures may 

intimidate victims or discourage them from pursuing justice. Complicated or degrading reporting 

procedures, the referral of victims to social services rather than the provision of legal remedies, 

dismissive attitudes by the police or other law enforcement agencies are examples of such attitudes. 

This could lead to impunity and to the invisibility of the issue, which in turn could result in 

violence lasting for extended periods of time. Women with disabilities may also fear reporting 

violence, exploitation or abuse because they are concerned that they may lose the support required 

from caregivers.64 

General Comments Nos. 4 and 5  

 The Committee, in General Comment No. 4, briefly expressed the view that PWDs must 

be afforded redress in the sense of access to legal remedies and mechanisms to make a claim 

where their rights have been violated. Meanwhile, in General Comment No. 5, the Committee  

 

 

                                                           
63 See Notes 2 and 63. 
64 Committee on the Rights of PWDs, ‘General comment No. 3 (2016) on women and girls with disabilities’ (CRPD/C/GC/3, 25 
November 2016). 
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clarified what, in general, might constitute effective access to justice, namely free “legal aid and 

supported legal advice.”  

General Comments No. 6 

 This General Comment provides the strongest statement of the Committee to date on the 

elements of the Article 13 obligations on access to justice for PWDs. In that report, the Committee 

considered the following as key components of the obligation to ensure effective access to justice:   

 The judiciary and law enforcement must not, in the administration of justice, 

discriminate against PWDs;  

 Commensurate sanctions must be implemented, through legislation and other means, to 

ensure that intersectional discrimination adversely affecting PWDs is eliminated;  

 Adequate protection against discrimination committed by private persons must be 

afforded PWDs by the justice system;  

 Reasonable accommodation should be a priority for States wishing to effectively 

implement their obligation with respect to access to justice. This might mean, for 

example, that information related to court proceedings, such as hearing lists, are made 

available in accessible format; equipment is reconfigured; and there is flexible scheduling 

of court proceedings to accommodate the interests of PWDs. This duty of reasonable 

accommodation is an individual reactive duty that arises from the time PWDs make a 

request, or at the very least the earliest time at which the State should have known of the 

need to provide reasonable accommodation;  

 PWDs must have physical access to courts and tribunals in order to vindicate their rights. 

This includes the right of organisations, such as public interest groups, to bring an action 

on behalf of PWDs;  

 PWDs must be afforded protection from retaliation and adverse treatment in 

circumstances where they have made complaints about ill-treatment meted out against 

them; 

 Rules of evidence and proof should be appropriate and lawfully adjusted so as to take 

account of the peculiar circumstances which PWDs find themselves in before courts and 

tribunals;  



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

41 

 

 Legal aid should be provided, and such provision should be made once PWDs satisfy a 

low threshold to so qualify;  

 Diverse communication methods should be utilized by courts and tribunals where PWDs 

are involved as participants, such as sign language interpretation.  

 Supported decision-making should be countenanced, such that the will and preferences 

of PWDs are taken account of, and not simply the best interests or views of third parties; 

 There must be adequate recording and reporting of all relevant cases and court orders 

involving PWDs; and  

 Judicial and law enforcement officials should be appropriately trained to identify, 

interact with and, where appropriate, support PWDs. 

General Comment No. 7 

 This Comment adds that PWDs should be allowed to participate in the justice system 

as claimants, victims, defendants, judges, jurors and lawyers, a view which has been 

repeatedly endorsed in Concluding Observations.65 In these Concluding Observations, the 

Committee has considered that the participation of PWDs in the aforementioned capacities must 

be consistent with due process guarantees, namely, the presumption of innocence, fair hearing 

by an impartial and independent tribunal within a reasonable time, access to counsel, and legal 

assistance in the form of legal aid in appropriate cases.  

Summary of Key Factors Conducive to Improving Access to Justice for PWDs 

 Access to justice is both a human right and an enabling right supporting the exercise of 

other substantive rights. A summary of all the elements that would make a system UNCRPD-

compliant and disability inclusive are given in this section. 66 They are: 

                                                           
65 Committee on the Rights of PWDs, ‘Concluding observations on the initial report of the State of Bolivia’ (CRPD/C/BOL/CO/1, 
4 November 2016); Committee on the Rights of PWDs, 'Concluding observations on the initial report of Honduras' 
(CRPD/C/HND/CO/1, 4 May 2017); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of Haiti’ 
(CRPD/C/HTI/C, 13 April 2018); Committee on the Rights of PWDs, ‘‘Concluding observations on the initial report of Costa 
Rica’ (CRPD/C/CRI/CO/1, 12 May 2014); Committee on the Rights of PWDs, ‘Concluding observations on the initial report of 
the Chile’ CRPD/C/CHL/CO/1, 13 April 2016) 
66 See Eilionoir Flynn et al. (2019) Final Report. Access to Justice for PWDs. NUI Galway Centre for Disability Law and Policy 

and Institute for Lifecourse and Society, pp. 40-74. The authors also report on actions taken in countries around the world to 
give effect to the elements that would make a system CRPD-compliant and disability inclusive . 
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 access to physical infrastructure – States are required to remove physical barriers to 

gaining access to justice through legislative measures and must allocate resources and 

develop plans to ensure accessibility; 

 access to information on rights of PWDs must be available and in accessible formats; 

 access to legal advice and representation (ideally free or affordable to PWDs) – this would 

require recognition of legal capacity to instruct an attorney-at-law and legal standing on 

an equal basis with others and the provision of free or affordable legal aid; 

 pre-trial communication support including use of third-party support and technology 

assistance; 

 accessible civil and criminal complaints mechanisms including reporting to police, 

civil/administrative authorities and monitoring bodies – this would include mechanisms 

that are anonymous or confidential and where available, hotlines; 

 equal participation in adjudicative process (including rights to be heard and rights to fair 

procedures) – legislation alone will be insufficient as attitudinal barriers and professional 

practices based on the medical model of disability are present in many States Parties; 

  procedural and gender and age appropriate accommodations to ensure right to be heard 

and to participate – these could include adaptions to venue, speed of proceedings, nature 

of questioning and support when being questioned; specific protocols for the judiciary 

and law enforcement sector and alternative means of communication, e.g. sign-language 

interpreters or intermediaries or technological aids or both; 

 indirect participation - legislating for the inclusion of PWDs in the jury system; 

 right to an effective remedy, that is one individualised with a requirement to tailor it to 

meet the needs of the claimant and it must be enforceable; 

 relevant stakeholders must be trained in how to communicate with PWDs – awareness 

raising on the human rights-based approach to disability should be incorporated into 

educational curricula in the justice sector professions; 

 data collection – data disaggregated by disability, age, gender, location and ethnicity at 

all stages of the criminal justice system, including on the number of persons unfit to 

plead who are committed to custody in prison and other facilities as being a key measure 
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to understanding the gaps and ensuring access to justice for PWDs. This requires the 

development of data collection tools to monitor the gaps 

 across the justice system that hinder effective access to justice for PWDs.67 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
67 Ibid.  
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PART III 

APPLICATION OF THE ACCESS TO JUSTICE PROVISIONS OF THE UNCRPD IN A 

SELECTION OF AUSTRALIAN  AND IN THE CASE LAW OF CARICOM COUNTRIES 

 

Background 

 

Cases on Access to Justice Heard by the Committee on the Rights of PWDs  

Pursuant to Article 5 of the Optional Protocol, the Committee on the Rights of PWDs 

hears complaints made by PWDs regarding alleged breaches of their rights as contained in the 

Convention. Two decisions that directly concern Article 13 of the Convention were handed 

down by the Committee in the cases of Marlon James Noble v Australia and Gemma Beasley v 

Australia.  

 The Marlon James Noble case 68 concerned an Aboriginal national of Australia, who had a 

mental and intellectual disability. He was charged with two counts of sexual penetration of a 

child under the age of 13 and three counts of indecently dealing with a child. He was arrested, 

taken into custody at Hakea Prison, a correctional centre operated by the Western Australian 

Department of Corrective Services, after having been refused bail. He first appeared before the 

Court of Petty Sessions in Perth where he was remanded in custody for assessment of his 

intellectual impairment. Thereafter, he appeared before the District Court of Western Australia 

on indictments for both charges. The prosecution put before the Court an expert report 

indicating that the applicant may be unfit to plead to the charges. The prosecutor viewed the 

report as inconclusive. The prosecution and the defence joined in an application to the Court for 

a further psychiatric assessment of the applicant to be conducted. The last report noted that the 

applicant appeared to understand the nature of the charges against him, and that he had 

expressed the intention to plead not guilty.  While the prosecution and the defence did not  

 

 

 

                                                           
68 Views adopted by the Committee under article 5 of the Optional Protocol, concerning communication No. 7/2012. 
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formally concede that the applicant was not fit to plead, both advised the Court that such a 

finding was possible.  

The Court found that the applicant was unfit to plead, and he was accordingly made 

subject to a custody order pursuant to sections 16 and 19 of the Mentally Impaired Defendants Act. 

The applicant did not therefore have the opportunity to plead not guilty, and the Court made no 

finding of guilt. Responsibility for oversight of the applicant’s custody order was vested in the 

Mentally Impaired Defendants Review Board, which determined that the applicant was to be 

detained in custody at Greenough Regional Prison. He remained at that facility for nine years. 

Taking into account the 17 months he served on remand, the applicant was detained together 

with convicted detainees for 10 years and 3 months. His central contention was that he was 

deprived of the opportunity to enter a plea of not guilty and to test the evidence that was 

presented against him, and was therefore presumed guilty, contrary to Article 13 of the 

Convention.  

The Committee found that, on the facts, the decision that the applicant was unfit to plead 

because of his intellectual and mental disability resulted in a denial of his right to exercise his 

legal capacity to plead not guilty and to test the evidence against him. Furthermore, no adequate 

form of support was provided by the State party’s authorities to enable him to stand trial and 

plead not guilty, despite his clear intention to do so. He, therefore, never had the opportunity to 

have the criminal charges against him determined and his status as an alleged sexual offender 

potentially cleared. The Committee considered that while States parties have a certain margin of 

appreciation to determine the procedural arrangements to enable PWDs to exercise their legal 

capacity, the right to access to justice of a person with disabilities must be respected. That did 

not happen in the applicant’s case, as he had no possibility and was in fact not provided with 

adequate support or accommodation to exercise his rights to access to justice and a fair trial. In 

view thereof, the Committee considered that the situation under review amounted to a violation 

of the applicant’s rights under Article 13 (1) of the Convention.  

 In Gemma Beasley v Australia69 the applicant, being deaf and thus requiring Australian 

Sign Language (Auslan) to interpret formal communications in order to communicate with 

                                                           
69Views adopted by the Committee under article 5 of the Optional Protocol, concerning communication No. 11/2013 
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others, was summoned to serve as a juror in the criminal jurisdiction of the District or Supreme 

Courts of New South Wales. She thereafter contacted the Sheriff’s office and explained that she 

was deaf and would require an Auslan interpreter to participate in the jury selection process and 

jury duty. The Sheriff’s officer advised her that such support could not be provided. The 

applicant challenged that advice on the basis that it constituted discrimination against her on the 

ground of her disability. The applicant later contacted the jury manager who told her that “under 

current legislation, [the Sheriff is] unable to assist with Auslan service relating to the empaneling 

procedure of the jury panel”, and that real-time steno-captioning was also not available. 

Notwithstanding this, the applicant presented herself at the court, intending to make a personal 

request to the judge to get the assistance of an Auslan interpreter. When she arrived at the court, 

she was told by the jury manager in writing that no support would be provided to facilitate her 

communication with the judge. The applicant was therefore planning to use her iPad device to 

present her request, but the battery failed before she had a chance to meet the judge. No support 

was provided to her and she had to leave the court, feeling “humiliated” and without having 

had the possibility of communicating with the judge.  

 With regard to the alleged violation of Article 13 of the Convention, the applicant claimed 

that the refusal to permit Auslan interpretation constituted a violation of her rights to (a) 

effective access to justice, including in relation to the provision of procedural accommodation; 

(b) non-discrimination contrary to articles 5 and 13 of the Convention; and (c) freedom to seek, 

receive and impart information and ideas on an equal basis with others through a form of 

communication of her choice, contrary to Articles 13 and 21 of the Convention. 

 The Committee recalled that, pursuant to Article 13, States Parties must ensure effective 

access to justice for PWDs on an equal basis with others, in order to facilitate their effective role 

as “direct and indirect participants in all phases of legal proceedings”, including through the 

provision of procedural and age-appropriate accommodation. In this connection, the Committee 

noted that the performance of jury duty is an integral part of the Australian judicial system and, 

as such, it constituted “participation” in legal proceedings. After exploring the importance of 

participation of PWDs in the justice system in capacities besides those of claimant, victim or 

defendant, including in jury service, on an equal basis with others, the Committee concluded 
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that the decision of the Sheriff not to provide Auslan interpretation amounted to a violation of 

Article 13 (1) read alone and in conjunction with Articles 3, 5 (1), and 29 (b) of the Convention.  

 

Caribbean Cases 

  In the Caribbean, few cases have expressly addressed claims made by or on behalf of 

PWDs under any Articles of the Convention, including under Article 13. Caribbean judges have 

shown a great deal of sensitivity and appreciation of the needs of PWDs and their decisions have 

been for the most part in accordance with the human rights requirements of Article 13.  

 In the Grenadian case The Queen v Joshua Mitchell70  Mr. Justice Shiraz Aziz dealt with a 

situation in which a 17 year old child, who suffered from psychotic disorder, pleaded guilty to 

the offence of non-capital murder after he intentionally caused the death of his grandmother. 

The learned judge requested a social inquiry report as well as a psychiatric report to assist him 

in the sentencing exercise. The reports indicated that the defendant was first seen by doctors 

when he was 6 years old, having been brought in by a  social  worker  after exhibiting “abnormal  

behavior”  which  took  the  forms  of  aggression  and  violence. The defendant was reported as 

having heard voices speaking to him and was subsequently diagnosed with schizophrenia. The 

medical reports confirmed that on the day of the offence, the defendant was very psychotic, 

having visual and auditory hallucinations, delusions and paranoid ideas. 

 Justice Aziz condemned the fact that, since his arrest, the defendant, who was held in 

prison facilities, had been used and abused by more seasoned inmates. In this connection, His 

Lordship signaled “the   need   for   a   specialized   institution   for   young   offenders,   especially 

first time offenders who can receive the most appropriate rehabilitation and treatment which 

would enable them, upon reintegration into society to become productive members of their 

communities, society and Grenada as a whole.”71  

 His Lordship, when applying the principles of sentencing to the facts of the case, 

considered that the defendant’s offending was related to a mental health disorder which had to 

be controlled and supervised. Having found that the defendant was capable of rehabilitation, 

                                                           
70 GDAHCR2015/0042 
71 Ibid [21] 
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Justice Aziz imposed a custodial sentence of 13 years and 6 months, noting that while the 

defendant’s mental disorder was considered when determining the sentence to be passed, it was 

not in and of itself a defence. That said, he ordered that the defendant be subject to regular 

reviews by the social services and the mental health team at the prison. In addition, he required 

that the defendant be kept in an area or other part of the prison with young offenders, and always 

apart from the adult prisoner population so as to create an enabling environment for his 

rehabilitation and protection. In addition, His Lordship ordered that the defendant engage in 

courses, such as enhanced thinking and anger management counselling, that would ready him 

for his eventual release and reintegration into society.  

 Other Caribbean cases illustrate a heightened willingness on the part of judicial officers 

to hold the State accountable where it has unlawfully deprived PWDs of their right to liberty. 

For example, in Francis Noel and Anthony Henry v The Attorney General,72 two claims, heard 

together, raised the issue of whether persons charged with serious crimes but found unfit to 

plead and stand trial due to mental illness could be detained in prison, as opposed to a mental 

hospital, under the laws of Saint Lucia. The Government of Saint Lucia contended that they may, 

while the claimants argued that it was an infringement of their right to personal liberty.  

 The first applicant, Francis Noel, was admitted to a mental health hospital on a number 

of occasions over the period 1973 to 1984, having been diagnosed as being delusional, 

schizophrenic and psychotic. In 1987, he was arrested, after having been charged with grievous 

harm and held on remand until his arraignment in 1992 when he was found unfit to plead and 

ordered by the judge to “be detained at the Royal Gaol until the Governor-General’s pleasure 

shall be known.” At the time of the hearing, he had been held at the Bordelais Correctional  

Facility; his total  period  of incarceration being 32  years  for  an  offence  that  carried  a  

maximum  sentence  of ten years. For 11 years, between 1992 - 2003, there was no evidence that 

he received any psychiatric attention at Bordelais or elsewhere.  

 Meanwhile, the second applicant, Anthony Henry, who was diagnosed with psychosis, 

schizophrenia, bipolar affective disorder and anti-social personality disorder, was at age 20 

arrested for a double murder and held on remand pending trial for seven and a half years until 
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his arraignment in 2000 when he was found unfit to plead and ordered by the judge to “be 

detained in custody at Her Majesty’s Prison until the Governor General’s pleasure shall be 

known”. He remained at Her Majesty’s Prison until he was discharged unconditionally by the 

High Court in 2019. His total period of incarceration was 24 years.  

 No periodic reviews for the entire period of both applicants’ incarceration to determine 

whether they had sufficiently recovered so as to stand trial ever took place. Therefore, the 

applicants remained detained in prison for the entire period of their incarceration and were 

never admitted to any mental health facility in Saint Lucia. In this connection, each brought a 

claim seeking damages for breaches of his constitutional rights to a fair trial within a reasonable 

time; to personal liberty; and to protection from inhuman treatment. 

 The Eastern Caribbean Supreme Court (ECSC) began its analysis by explaining that the 

right to personal liberty, provided for in section 13 of the Constitution, was not absolute, but 

subject to certain limitations, as outlined in the Criminal Code. It considered, in particular, that, 

in accordance with the Criminal Code: 

 a jury must be empanelled to determine whether an accused person is insane and unfit 

to take his trial; 

 where a jury so finds, the judge shall record the finding and order the person to be 

detained in safe custody in such a place as the judge thinks fit until the Governor-

General’s pleasure is known; 

 the judge shall immediately report the finding and fact of detention to the Governor-

General who shall order the person to be dealt with as a person with unsound mind 

under the Mental Hospitals Act;  

 the Criminal Code did not specify where the place of safe custody should be and left it 

to the judge to so determine, but only until the Governor-General’s pleasure was known. 

If the judge considered the prison to be a fit and proper place for their detention in safe 

custody, this could only have been until the  Governor-General considered the matter 

and gave directions;  

 once the  judge  reported  it  to  the  Governor-General,  the  Code  mandated  that the 

Governor-General shall order that the person be dealt with as a mentally ill person under 
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the Mental Hospitals Act. The Governor-General was restricted in what he may order by 

the requirements of this Act.  

 On the facts, the Court considered that at the time of the hearing for the offence(s) alleged 

to have been committed by the respective applicants, there was no evidence before the Court 

that the learned judge immediately reported the finding that the accused persons were of 

unsound mind and unfit to take their trial to the Governor-General.  There was also no evidence 

that the Governor-General ever made an order that the applicants be dealt with under the Mental 

Hospitals Act, as required by the Criminal Code.  

 The Court then considered the provisions of the Mental Hospitals Act, noting that once the 

applicants were found unfit to plead and take their trial and the judge made a provisional order 

for their safe custody and immediately reported it to the Governor-General as required by the 

Code, the provisions of the Mental Hospitals Act were then engaged. Under this Act, any order 

made by the judge for the custody of the person found unfit to plead and take his trial could 

only be  temporary  until  the  Executive,  acting through the Governor-General, gave directions 

in accordance with the Act. In  a  situation  where  the  Governor-General  made  no  order,  the  

default  position under the Act was that the judge would order the person to be detained in a 

mental hospital, not in a prison, until he became of sound mind. 

 In the view of the Court, the law of Saint Lucia is that where a person  has  been  found  

mentally  unfit  to stand his trial, a judge shall order that he be detained at a mental hospital. 

Though the Mental Hospitals Act does not expressly state that the Governor-General shall order 

that person to be kept at a mental hospital, His Lordship felt convinced that: 

the  tenor and  spirit of the Act is that the Governor General must give directions  that a 

mentally  ill person be  committed  to  a  mental hospital  for  care  until  he  becomes of 

sound mind. It  could  not  be  the  law  that persons who have not been found guilty of any 

offence nor sentenced to any term of  imprisonment  could  be  ordered  confined  indefinitely  in  

a  prison  with  no designed psychiatric unit.73 
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 On another note, in accordance with section 33 of the Mental Hospitals Act, the Court 

considered that if the  Governor General is satisfied that a person imprisoned for any cause in 

any prison is of unsound mind he may, by warrant, direct that such  person  be  removed  to  a  

mental  hospital  for  inmates  or  other  mental hospital, as  he  thinks  proper. This section deals 

not with persons who, upon their arraignment, are found unfit to  plead  by  reason  of  

unsoundness  of  mind, but persons who become mentally ill after trial while incarcerated. 

However, according to the Court, there is no conceivable reason why persons found to be 

mentally ill at arraignment should be treated any differently from persons found to be mentally 

ill while serving their sentence in prison. In both scenarios, they plainly require treatment at a 

mental health facility, and the intent of the Act is to achieve that purpose in both scenarios. In 

short, persons of unsound mind should be committed to or transferred to and detained at a 

mental hospital, there to be kept and  treated  until  they  cease to  require treatment. In the 

Court’s estimation “that is the minimum that can be expected of a modern, civilized society”.74 

In other words, “mentally ill persons should be treated at a mental hospital and not at a prison.”75 

 Although the Court accepted that a prison may be set up and equipped with a psychiatric 

ward or unit, there was no evidence that this was the case here. In fact, there was no evidence 

before the Court that the Governor-General  ever  appointed  Bordelais  or  any  section  of  it  to  

be  a  mental hospital for inmates. In the absence of such an appointment, the Mental Hospitals 

Act required both the judge and the Governor-General to commit/transfer such persons to a 

mental hospital. Having failed to commit or transfer the applicants to a mental hospital as 

required by law where they would have had the best opportunity to recover and stand their trial, 

it was  unreasonable  for  the  State  to  now  say  that  they  never  recovered  from their  mental  

illness  during  their  incarceration, were  still  unfit  to  stand  trial  (in  the case of Mr. Noel) and 

therefore were lawfully detained. Put another way, the State, by its failure to transfer  the 

applicants to  a  mental  hospital, may  have  contributed  to  their failure to have  sufficiently 

recovered their  mental  health to stand trial. In this respect, it was clear that there was a breach 

of section 3 of the Constitution which states that a person shall not be deprived of his personal 
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liberty except as authorized by law. The applicants were not detained as authorized by law for 

dealing with the care and custody of the mentally ill found unfit to plead. In short, the State did 

not follow the correct procedure; it had simply kept the applicants in prison, where they ought 

not to have been in the first place. There was no lawful justification for keeping them in prison.  

 In light of the foregoing, the combined effect of  having  detained  the  applicants  in  

prison  as  opposed  to  a mental hospital and then wholly failing to conduct periodic reviews to 

assess their mental fitness to plead amounted to an infringement of their personal liberty. 

 The Court then turned its attention to whether there had been a breach of section 5 of the 

Constitution which provides for freedom from inhuman and degrading treatment and 

punishment. His Lordship held that the applicants section 5 right was   in fact breached because 

the conditions under which they were detained were punitive rather than treatment oriented; 

they were made to wear blue penal uniform which denoted trial and conviction; had deficient 

diets; and were harassed by inmates and officers.  In the Court’s view:  

“What  is  of  greater  concern, however,  is  the  fact   that  the  claimants   were   not  

supposed  to have been incarcerated  in  a  prison  at  all  but  to  a  mental  hospital  for  

treatment  in  order  to recover and stand trial. All human rights are grounded in the 

inherent dignity of all persons as affirmed in 1948 by the Universal Declaration of Human 

Rights. The preamble of the Constitution envisions that “all persons have been endowed 

equally by God with inalienable rights and dignity. The imprisonment of persons 

requiring psychiatric treatment in a mental health facility amounts to the criminalization 

of the mentally ill.76 

It then went on to unequivocally state that:  

“Prisons are  not  designed  as  facilities  for  the  mentally  ill,  yet  it  is  the  case  that 

throughout  the  Commonwealth  Caribbean  many  mentally  ill  persons  who  cannot 

access psychiatric treatment are simply swept into the criminal justice system after they 

commit a crime, and very often even when they have not been adjudged as having  

committed any  crime.  While there are conscientious and committed consulting 
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psychiatrists providing services, prison  mental  health  services  are woefully  

inadequate,  understaffed  and  limited.  If  prisoners  without  mental  illness struggle  to  

keep  mental  and  emotional  equilibrium  in  prison,  it  must  be next  to impossible for those 

with mental disorders to cope in a prison.” 77 

Against the backdrop of the foregoing, the Court considered that the detention of the 

applicants, being mentally ill persons, in prison for 20 years and 27.5 years, respectively, without 

any periodic reviews of their fitness to plead, amounted to inhuman and degrading treatment. 

The Court further noted that “when  no  regular  reviews were held,  not  only  the  mentally  

disabled  accused  suffer,  but  the public  at  large since there is less and less chance of a fair trial 

and accountability for the crime.”78 

 To buttress its sentiments, the Court then relied upon the ECtHR case of ZH v Hungary 

(App.  No.  28973/11) for the conclusion that:  

 “Where  the  authorities  decided  to  detain  a  person  with  disabilities,  they had  to  

demonstrate  special  care  in  guaranteeing  such  conditions  as corresponded to the 

person’s individual needs resulting from his disability. States had  an  obligation  to  take  

particular  measures which provided effective  protection  of  vulnerable  persons  and  

included  reasonable  steps to  prevent ill  treatment of  which  the  authorities had  or 

ought  to  have  had knowledge. Any  interference  with  the  rights  of  persons  belonging  

to particularly  vulnerable  groups –such  as  those  with mental disorders –was required 

to be subject to strict scrutiny, and only very weighty reasons would  justify  any  

restriction. In the instant case, given that the  applicant undoubtedly belonged to a 

particularly vulnerable group and that as such he  should  have  benefited  from  

reasonable  steps  on  the  side  of  the authorities  to  prevent  situations  likely  to  result  

in  inhuman  and degrading treatment,  it   was   incumbent   on   the   government   to   

prove  that  the authorities  had  taken  the  requisite  measures.   However, the 

government had failed to meet that burden of proof in a satisfactory manner, especially 

in  respect  of  the  initial  period  of  the  detention.  Despite  the  authorities laudable  
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but  belated  efforts  to  address  his  situation – the  applicant’s incarceration  without  

the  requisite  measures  taken  within  a  reasonable time  had  to  have  resulted  in  a  

situation  that  amounted  to  inhuman  and degrading  treatment,  in  breach  of  art  3  

of  the  Convention,  on  account  of his multiple disabilities.” 79 

 Bearing in mind the breach to the applicants’ right to personal liberty, the Eastern 

Caribbean Supreme Court made an award of damages at the rate of $500.00 per day, having 

regard to the failure of the authorities to conduct period reviews of the applicants’ fitness to 

stand trial.   

 Quite instructively, it then cited, with approval, the UN Human Rights Council, which, 

in General Comment No. 35, noted the following in relation to PWDs:  

“States  parties  should  revise  outdated  laws  and  practices  in  the  field  of mental  

health  in   order  to  avoid  arbitrary  detention.   The  Committee emphasizes  the  harm  

inherent  in  any  deprivation  of  liberty  and  also  the particular harms that may result 

in situations of involuntary hospitalization. States  parties  should  make  available  

adequate  community-based or alternative  social-care  services  for  persons  with  

psychosocial  disabilities, in  order  to  provide  less  restrictive  alternatives  to  

confinement. The existence of a disability shall not in itself justify a deprivation of liberty 

but rather any deprivation of liberty must be necessary and proportionate, for the  

purpose  of  protecting  the  individual  in  question  from  serious  harm  or preventing  

injury  to  others.   

It  must  be  applied  only  as  a  measure  of  last resort  and  for  the  shortest  appropriate  

period  of  time, and  must  be accompanied by adequate procedural and substantive 

safeguards established by law. The procedures should ensure respect for the views of the 

individual and ensure that any representative genuinely represents and defends the 

wishes and interests of the individual. States parties must offer to institutionalized 

persons programmes of treatment and rehabilitation that serve the purposes that are 

asserted to justify the detention.  Deprivation  of  liberty  must  be  re-evaluated  at  

appropriate intervals with regard  to  its  continuing  necessity. The individuals must be 
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assisted in obtaining access to effective remedies for the vindication of their rights, 

including initial and periodic judicial review of the lawfulness of the detention, and to 

prevent conditions of detention incompatible with the Covenant.”80  

 A Trinidadian case raising similar material facts, Bissessar v Attorney General,81 is also 

instructive. Here, the appellant was charged with murder in 1998, and in 2001, he was found by 

a jury to be insane and therefore unfit to take his trial. As a result, the trial judge ordered that he 

be detained in safe custody at the St. Ann’s Mental Hospital, while being treated for his paranoid 

delusions and mental subnormality until the President’s pleasure was known. The appellant 

spent some seven years and nine months at the Criminally Insane Unit at the St. Ann’s Hospital. 

He alleged that he was moved to file these proceedings after almost eight years of uncertainty 

and rising levels of frustration at not being considered for discharge from the hospital and return 

to prison to face trial. The thrust of the appellant’s complaint was that there was a failure to 

review, or a delay in reviewing, his case, which breached his right to protection of the law and 

the failure to review his case or the delay in reviewing it resulted in him spending more time in 

detention than he should have, and that such additional time was a deprivation of his right to 

liberty.  

 The main issue for the Trinidadian Court of Appeal to determine was whether the 

appellant was entitled to a periodic review of his fitness to plead, and whether a failure to so 

afford him this entitlement amounted to a breach of his constitutional rights to due process of 

law and to the protection of the law.  

 In the Court’s view, it was implicit in the order of the trial judge, and, indeed, it is a 

common law right, that there be periodic assessments of the appellant’s mental health to 

determine whether he had sufficiently recovered to take his trial. Such a common law right 

placed the onus on the Executive to establish a body or appoint an individual to conduct such 

review. The right would include not just the fact of a review, but one which is effective to 

facilitate his discharge, should it prove that he was fit to take his trial.   
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 On the facts, the Court concluded that there was no effective system set up for the 

discharge of the appellant from the hospital, whether by way of review per se or by way of a 

procedure to facilitate any recommendation made by the tribunal for his discharge. In this 

connection, the failure to conduct such reviews was held to be a breach of the appellant’s right 

to the protection of the law. Against this backdrop, the Court made an award of one hundred 

thousand dollars ($100,000.00) in damages aimed at vindicating the appellant’s rights.  

 The case of Michael Stephens v Attorney General of Saint Lucia82 is also instructive in this 

discussion. Here, the jury had found that the applicant had committed an offence, but was insane 

at the time.  He was detained not in a mental hospital, but at the Bordelais Correctional Facility. 

Wilkinson, J commented that “this is indeed  a  most  unfortunate  case  and  it  a  clear  example  

of  how  people  can  fall through the cracks and get lost in the prison system. Mr. Stephens 

entered prison as a young man of 23 years and left as a middle aged man of 60 years.”83 

Wilkinson, J held that the failure to periodically review the applicant’s sentence was a breach of 

his constitutional rights and awarded damages of $2,272,000.00 for his unlawful detention at 

Bordelais for the period July 2003 to July 2015. 

 On another note, in non-criminal proceedings, Caribbean Judicial Officers appear to be 

resolute in their respect of the legal capacity of PWDs, and would accordingly not countenance 

substitute decision-making, unless exceptional circumstances are in issue. For example, in the St 

Vincent and the Grenadines High Court case of Andrea Haydock v Phyllis Haydock and Robert 

Haydock,84 the applicant brought a claim under section 24 of the Mental Health Act, Cap. 294 for 

the appointment of a new committee to manage and administer the property and affairs of her 

brother, a person with mental disabilities. More specifically, the applicant sought the court’s 

direction to have the two defendants removed from the Committee so that she, Andrea Haydock, 

and two others, could be appointed as new guardians/receivers of her brother because her 

mother, who was age 90 years at the time, could allegedly no longer physically or mentally 

manage her son. The issue which arose for consideration was whether the applicant had 
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established the requirements under section 24 of the Mental Health Act to obtain the orders 

sought. 

 The Mental Health Act empowers the High Court to exercise control over the property 

and affairs of a person who, in the opinion of the director of a psychiatric hospital:  

1. is, or appears to be suffering from a mental disorder; and 

2. who the hospital director admits to a psychiatric hospital: 

a) voluntarily (‘a patient’); or 

b) on receipt of:  

i) an application in writing signed by a relative or friend of that person;  

and 

ii) a medical certificate issued by a medical practitioner; (‘a medically 

recommended patient’); or 

c) being a person found wandering at large on a highway or in any public place, 

who by reason of his appearance, conduct or conversation, causes a police 

officer reasonably to  believe  that  he  is  suffering  from  a  mental  disorder;  

as  a  result  of  which  the  police officer  takes  him  into  custody  and  conveys  

him  to  a  psychiatric  hospital  or  psychiatric ward; or  

d) having been found not guilty by reason of insanity; or guilty of manslaughter 

by reason of diminished  responsibility; is  ordered  by  a  court  to  be  detained  

at  the  Governor-General’s pleasure; (‘a hospital order patient’); or 

e) being a prisoner, is  certified  by  a  medical  practitioner  to  the  Minister  of  

Health (‘Minister’), to be a person suffering from a mental disorder; and in 

respect of whom the Minister issues a directive for him to be transferred to a 

psychiatric hospital or ward. 

 While the Court acknowledged that it has the power, on  application  by  a  suitable  

person, to appoint the  applicant  or  any  person  to  be a committee to manage the property of 

a person certified and/or admitted as a patient in accordance with the provisions of the Mental 
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Health Act, the applicant had to produce a certificate of a director of a psychiatric hospital or one 

issued under the hand of any person having the powers of a hospital director (under section 2 

of the Act) to the effect that the patient was suffering from a mental disorder, as a result of which 

he was incapable  of  managing  his  own  property  and  affairs; and  stating  the  probable  

duration  of  such disorder;  and containing a  statement  by  the  applicant  providing  the  name  

and  address  of  the patient’s next of kin, if any. 

 However, on the facts, it was clear that no medical practitioner had presented evidence 

to the court regarding any examination conducted on or diagnosis made in respect of the patient, 

a person with disabilities. In this respect, the Court indicated that it could not make the 

determination prayed for by the applicant. In fact, the Court rejected copies of documentation 

which the applicant attested were received from a medical officer and psychiatrist on the basis 

that they had not filed affidavits, and these individuals did not testify at the hearing. In the 

Court’s view, the Evidence Act and Rules of Court required that the applicant provide originals 

or certified copies of medical reports, if they are to be admitted into evidence.   

 The applicant then proceeded to rely on sections 19 and 20 of the Mental Health Act, 

respectively, which empower the court to exercise control over the property of a patient if 

satisfied that the patient is unable to do so by reason of a mental disorder. However, the Court 

refused to exercise its jurisdiction under these sections of the Act because the applicant had not 

presented certified evidence that her brother did not have the mental capacity to manage his 

own affairs.  

 Another case which considered the question of legal capacity under the Mental Health 

Act is the Barbadian decision of Re Enid Kathleen Williams.85 Here, the patient, Mrs. Enid 

Williams, was unfit to manage her affairs. As such, her children made an application under 

section 22 of the Mental Health Act to be appointed as receivers. However, the patient’s husband 

(the children’s father), who was an elderly gentleman at the time, opposed their application, 

arguing that he should, instead, be appointed as the receiver, pursuant to the section 22 of the 

Act.  
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 His Lordship “considered this matter with great care and anxiety, concerned to do what 

is in the best interest of the patient”. He explained that neither the father nor the children had 

any right be appointed as receiver. That said, having looked at the matter objectively, he decided 

to appoint the children as receivers, and not the patient’s husband, on the basis of the husband’s 

old age (he was 83 at the time of making the application), as well as the fact that he had had 

turbulent relations with the patient's brothers, factors which made his appointment untenable.  

 In another Barbadian case - Re Mary Beatrice Thomas86 - the Court made it clear that 

although a person, under section 18 of the Mental Health Act, can make an application to take 

certain action considered necessary and expedient in the interest of a patient, where such action 

concerns the making a Will on behalf of the patient, section 19 mandates the close supervision 

of the Attorney General, and, indeed, the Court. Here, having been satisfied by a medical officer 

that Mary Beatrice Thomas was a patient under the Act, the Court appointed the patient's niece, 

Eudene Thomas, to be the patient's receiver, and empowered her to make or execute for the 

patient a Will which would be subject to the Court's approval. The current action before the 

Court was taken out by the receiver who sought an order approving a Will which she made for 

the patient and authorising the seal of the Court to be affixed to it. The Court held that its powers 

under section 19(1) of the Act are expressed to be exercisable at the instance of the Attorney 

General, which meant that Parliament intended to give the Attorney General a statutory role in 

invoking the jurisdiction of the Court.  Consequently, the Judge referred the application to the 

Attorney General so that he might indicate whether, or to what extent, he endorsed the proposals 

put forward by the receiver.  

 One Caribbean case has to date fully addressed the question of discrimination against 

PWDs – the Bermudan case of Roberts and Haywood v Minister of Labour, Home Affairs and Public 

Safety and Chief Fire Officer.87 Here, the claimants, former fire-fighters with the Bermuda Fire 

Service, brought an action under the Human Rights Act 1981 to challenge their compulsory early 

retirement on health grounds. They asserted that they were discriminated against on the ground 

                                                           
86 BB 1991 HC 67 
87 BM 2008 SC 45 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

60 

 

of their disability, contrary to section 6 of that Act, and they sought a declaration to that effect 

and a remedy in damages. 

 Both claimants suffered from heart problems, and were referred to a Staff Medical Board 

in April 2000. They were subsequently retired with effect from 3 May 2000 on the full pension 

they had earned to that date. The claimants had, however, made a complaint to the Human 

Rights Commission, which was eventually unsuccessful; they only turned to legal proceedings 

after exhausting that process. The claimants argued that the Bermuda Fire Service had various 

non-operational positions, for which they were trained and qualified, and could have retained 

them in those positions until their ordinary retirement age without inordinate difficulty. The 

defendants’ case was that officers in those positions still had to be operationally fit, which the 

plaintiffs were not, and that to have retained them in those positions would have imposed an 

inordinate and unreasonable burden on the service. 

 The relevant legislative instrument relied upon was the Human Rights Act, 1981, which, 

in section 2, defines ‘discrimination’ as follows: 

“(2) For the purposes of this Act a person shall be deemed to discriminate against another 

person:– 

(a) if he treats him less favourably than he treats or would treat other persons generally 

or refuses or deliberately omits to enter into any contract or arrangement with him on 

the like terms and the like circumstances as in the case of other persons generally or 

deliberately treats him differently to other persons because:– … 

(iii A) of his disability;” 

(b) if he applies to that other person a condition which he applies or would apply equally 

to other persons generally but:– 

(i) which is such that the proportion of persons of the same … disability … as that 

other who can comply with it is considerably smaller than the proportion of 

persons not of that description who can do so; and 
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(ii) which he cannot show to be justifiable irrespective of the … disability … of 

the person to whom it is applied; and 

(iii) which operates to the detriment of that other person because he cannot 

comply with it. 

 For these purposes, ‘disability’ is defined in section 2(1) of the Act as meaning ‘the 

condition of being a disabled person’, and a ‘disabled person’ is – 

“a person who has any degree of physical disability, [or] infirmity … that is caused by 

illness…” 

 The Court accepted that the claimant’s heart condition was a disability within the 

meaning of the statute.  

Having defined ‘disability’, the legislation then makes it unlawful for employers to 

discriminate in the circumstances set out in section 6 of the Act:  

6 (1) Subject to subsection (6) no person shall discriminate against any person in any of 

the ways set out in section 2(2) by:– 

(b) dismissing or refusing to employ or continue to employ any person; 

(c) refusing to train, promote or transfer an employee; 

(e) establishing or maintaining any employment classification or category that by its 

description or operation excludes any person or class of persons (as defined in 

section 2) from employment or continued employment; 

 However, there are certain exceptions and qualification to that provision, also contained 

in section 6, the relevant ones being:– 

(9A) For the avoidance of doubt it is hereby declared that nothing in this section confers 

upon any person any right to employment. 

(9B) For the avoidance of doubt it is hereby declared that nothing in this section confers 

upon any person any right to be given, or to be retained in, any employment for which 

he is not qualified or which he is not able to perform or of which he is unable to fulfil a 
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bona fide occupational requirement, or any right to be trained, promoted, considered or 

otherwise howsoever treated in or in relation to employment if his qualifications or 

abilities do not warrant such training, promotion, consideration or treatment. 

(9C) Notwithstanding subsections (9A) and (9B), a disabled person shall not be 

considered disqualified for an employment by reason of his disability if it is possible for 

the employer or prospective employer (“the employer”), without unreasonable hardship 

(as defined by rules made under subsection (9D)) to the employer, to modify the 

circumstances of the employment so as to eliminate the effects of the disabled person's 

disability in relation to the employment. 

(9D) The Minister shall make rules, which shall be subject to the affirmative resolution 

procedure, defining the expression “unreasonable hardship” for the purposes of 

subsection (9C) and specifying for those purposes the several circumstances in which the 

condition of unreasonable hardship does or does not arise.” 

 The Court noted that once a prima facie case of discrimination is established by an 

applicant, the burden of showing that any condition or requirement is a bona fide occupational 

one, and also the burden of showing that it is not possible for the employer to modify the 

employment without unreasonable hardship, rests on the employer.  

 On the facts, the Court was satisfied that the complainants had shown a prima facie case 

of indirect discrimination, which was caught by section 2(2)(b) of the Act. They had 

demonstrated that they had been discriminated against on the grounds of their physical 

disability (being their heart conditions). More pointedly, the Court held that the defendant had 

applied to the claimants a condition, namely the requirement that they be fit or that they pass a 

fitness test, which was such that the proportion of persons of the same disability as the claimants 

who could comply with it was considerably smaller than the proportion of persons not of that 

description who could do so. It accepted that this was plainly a condition which operated to the 

detriment of the claimants, because they could not comply with it.  

 The Court then proceeded to note that in order to avoid the requirement of physical 

fitness being regarded as discriminatory, the defendants had to show, on a balance of 
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probabilities, that the requirement was justifiable, irrespective of the disability of the person to 

whom it was applied i.e. that there was a bona fide occupational requirement. On the facts, the 

Court considered that all those attending a fire scene needed to be physically fit and capable of 

dealing with any contingency which may have arisen. As such, the physical fitness requirement 

was ‘justifiable’ within the meaning of section 2(2)(b)(ii) of the Act, and was also a bona fide 

occupational requirement for the purposes of section 6(9B). 

 Notwithstanding the foregoing, however, the Court addressed the issue of whether the 

Fire Service could have accommodated the claimants without unreasonable hardship. In this 

connection, the claimants argued that the defendant had non-operational divisions, such as the 

Fire Prevention and Training Divisions, whose members were not required to attend fire scenes 

or fight fires, to which they could have been assigned. They argued that they were well suited 

to such work by virtue of their previous experience in the service, and that, in any event, in many 

cases building sites would have construction lifts in place, which could be used, and that 

ultimately things could be arranged so that they did not have to subject themselves to the rigors 

of the heat chamber. 

 In the Court’s view, the evidence showed that it was possible for the defendant to have 

unfit officers in non-operational posts. Although this was not an ideal situation, the evidence 

showed that the defendants had failed to discharge their burden of proof and demonstrate that 

the retention of these particular claimants until their normal retirement date on non-operational 

duties would have caused them unreasonable hardship. Both claimants were trained and 

experienced in Fire Prevention, and, accordingly, they could adequately discharge those duties, 

despite their heart conditions. 

 In short, then, it was concluded that the Claimants were discriminated against on the 

ground of their disability, being their heart conditions, and the defendants did not succeed in 

bringing themselves within the exceptions established by section 6(9C) of the Act. The Court, 

however, cautioned that this outcome was fact-specific to these claimants, and was coloured by 

their length of service, their experience and the relatively short time left to their normal 

retirement date. More generally, however, it recalled that physical fitness is a bona fide 

occupational requirement, and nothing in the judgment, the Court warned, should be taken as 
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suggesting that a public body could be compelled to recruit an unfit person, or to retain someone 

who became unfit early in their career. 

 The final case which warrants brief consideration under this section is the Bahamian case 

of M.N v W.N.88 Here, the petitioner and the respondent were married in 1997, and had a child, 

who suffered from attention deficit hyperactivity disorder (ADHD). In respect of the parties’ 

dissolution of marriage, the court had to consider the extent to which the child, in light of his 

disabilities, should be afforded maintenance in circumstances where he was at the time attending 

a special school in Florida. The Court considered section 8 of the Child Protection Act, which 

provides that: 

“the parents of children with disabilities shall take appropriate steps to see that those 

children are:  

(a) assessed as early as possible as to the extent and nature of their disabilities; and  

(b) offered appropriate treatment.”  

 While expressing the view that the parties should consider the option of having the child 

continue his education at home based on their limited incomes, Her Ladyship was nonetheless 

careful to note that ‘there may have to be extended payment for the child as a result of the 

disability and I have taken this into consideration in setting the award.’ Accordingly, the Court 

imposed an order that the respondent continue to pay $900 per month towards the child’s school 

fees if the child continued to attend school outside the Bahamas, with such payment continuing 

until the child completed his secondary education.  

 Most of the cases discussed above concerned persons with mental rather than physical 

disabilities and were brought to the court under provisions of mental health legislation. From 

the way in which they were decided, it can be concluded that although Caribbean courts have 

not had much opportunity to treat with claims made in respect of PWDs, on the rare occasion 

when matters of this nature arise for consideration, the judicial officers are vigilant to ensure that 

PWDs are not unlawfully deprived of their legal capacity. They also do their utmost to ensure 

                                                           
88 BS 2015 SC 160 
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that PWDs who are unfairly treated are given ample opportunity to have their rights vindicated, 

including in constitutional actions.  

 Of relevance to the issues in some of the Caribbean cases reported on above, is the 

comment made in the Final Report on Access to Justice for PWDs published in 2019 by the Centre 

for Disability Law and Policy and the Institute for Life Course and Society that a key finding to 

be highlighted in discussing access to justice is that the law and practice associated with 

conflating mental capacity and the right to hold and exercise legal capacity are a threshold 

barrier to effective access to justice. 89 

  

                                                           
89 E. Flynn et al. (2019) Final Report on Access to Justice of PWDs. NUI GalwayCentre for Disability Law and Policy and 
Institute for Life Course and Society, pp. 40-74.  
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PART IV 

 

DISABILITY LEGISLATION AND POLICIES: AN OVERVIEW 

 

In this section, general comments on provisions in constitutions and on sui generis 

disability/equal opportunities legislation in the region will be examined. Additional comments 

on these and other legislation and policies that contain, or would be expected to contain 

provisions relating to PWDs will be made under individual country reports in Part V of this 

report.  

 

 The Constitutions  

 Although PWDs are not specifically mentioned in each constitution in the region, 

constitutional provisions nonetheless apply to them, and thus offer them certain rights and 

freedoms, which are enforceable before the High Court. Thus, the Constitutions of eleven 

CARICOM countries all begin with a general guarantee of fundamental rights and freedoms to 

every person without discrimination.90 In addition, the Constitution of Barbados asserts equality 

for all and that of Guyana requires the State to take legislative and other measures designed to 

protect disadvantaged persons and PWDs.  

 At the outset, the respective constitutions afford a remedy in circumstances where a 

person with disabilities has been intentionally and unlawfully deprived of his or her right to 

life,91 except in those cases where such deprivation is justified on, among other things, grounds 

of the person’s conviction. Although this right applies vertically (i.e. a claim as against the State), 

international law has recognized that there is a due diligence obligation on States to take 

appropriate measures to protect the lives of PWDs who are at a real and imminent risk of being 

deprived of their right to life by third parties. The respective constitutions also afford a legal 

                                                           
90 For example, A &  B Const., s3; Bds Const., s. 11; Bze Const, s.1, Dom. Const. s,1; Gren. Const., s.1; SKN Const., s.3, SLU 
Const. s.  1 ; SVG Const., s. 1 

91 Section 4(1) Antigua and Barbuda Constitution; section 138 Guyana Constitution; section 4(a) Trinidad and Tobago 
Constitution; section 13(3)(a) Jamaica Charter of Fundamental Rights and Freedoms  
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remedy to PWDs who have been deprived of their freedom through slavery, servitude and 

forced labour;92 who have been subjected to torture or to inhuman or degrading punishment or 

other such treatment;93 or who have been deprived of their freedom of movement, save where 

this deprivation is pursuant to a public interest requirement or an order of the court.94  

 For the purposes of this report, it is instructive to note that the respective constitutions, 

while not specifically identifying PWDs, nonetheless make explicit provision for access to justice 

for all persons who are involved as defendants in the criminal justice system. Often referred to 

as the ‘protection of the law’ or ‘due process’ clauses,95 these provisions stipulate that a person 

charged with a criminal offence shall be afforded a fair hearing within a reasonable time by an 

independent and impartial court established by law. More pointedly, every person, including 

PWDs, who is charged with a criminal offence shall be: 

a. presumed to be innocent until proved or has pleaded guilty; 

b. informed orally and in writing as soon as reasonably practicable, in a language that  the  

person understands, of the nature of the offence with which the person is charged; 

c. given adequate time and facilities for the preparation of his or her defence; 

d. permitted to defend himself or herself before the court in person or by a legal practitioner 

of his or her own choice; 

e. afforded facilities to examine in person or by his or her legal representative the witnesses 

called by the prosecution before the court and to obtain the attendance and carry out the 

examination of witnesses to testify on his or her behalf before the court on the same 

conditions as those applying to witnesses called by the prosecution; and 

f. permitted to have without payment the assistance of an interpreter if he or she cannot 

understand the language used at the trial of the charge. 

                                                           
92 Section 6 Antigua and Barbuda Constitution; section 140 Guyana Constitution 
93 Section 7 Antigua and Barbuda Constitution; section 141 Guyana Constitution; section 13(3)(o) Jamaica Charter of 

Fundamental Rights and Freedoms. 
94 Section 8 Antigua and Barbuda Constitution; section 148 Guyana Constitution; section 4(g) Trinidad and Tobago Constitution; 
section 13(3)(f) Jamaica Charter of Fundamental Rights and Freedoms. 
95 Section 15 Antigua and Barbuda Constitution; section 144 Guyana Constitution; section 4(2)(i) – (h) Trinidad and Tobago 

Constitution; sections 13(3)(r) and 16 Jamaica Charter of Fundamental Rights and Freedoms. 
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 The provisions go on to indicate that a criminal trial shall not take place in a defendant’s 

absence, except, inter alia, where he or she otherwise consents to this. When a person is tried for 

a criminal offence, he, she or any person authorised by them, shall be given, within a reasonable 

time after judgment, a copy of any record of the proceedings made by or on behalf of the court, 

subject to the payment of prescribed fees.   

 Other due process guarantees include a requirement that a person with disabilities who 

is tried for a criminal offence shall not be compelled to give evidence at his or her trial; a 

requirement not to repeatedly try for the same offence a person who has been convicted or 

acquitted of that offence; and a requirement for public proceedings to be held, with the 

possibility, however, of in camera hearings if the circumstances so demand. Appeals against 

conviction and sentence should, subject to certain conditions, also be brought by PWDs, in 

accordance with due process principles. 

 However, the constitutions do not provide legal recourse for PWDs who have suffered 

discrimination on the ground of their disability.96 This is regrettable, but it is instructive to note 

that these constitutions were drafted in the nearly four or five decades ago when there was only 

a limited conception of discrimination on the grounds of race, place of origin, political opinions 

or affiliations, colour, creed, or sex.97 As will be discussed later, this lacunae has largely been 

filled in a few Caribbean countries where the prohibition of discrimination on the ground of 

disability is now provided for in disabilities/equal opportunities legislation. 

 

 Sui Generis Disability/Equal Opportunity Legislation in CARICOM  

 With regard to legislation specifically dealing with the rights of PWDs, there is none in 

Barbados, Belize, Dominica, Grenada, St. Kitts and Nevis, St. Lucia or St. Vincent and the 

Grenadines. However, Antigua and Barbuda, Guyana and Jamaica have enacted legislation 

designed to protect PWDs from discrimination and Trinidad and Tobago has passed a general 

Equal Opportunities Act that contains provisions applicable to these persons. These Acts will be 

discussed below. 

                                                           
96 Nielsen v Barker (1982) 32 WIR 255; Matadeen v Pointu (1999) 1 AC 98. 
97 Arif Bulkan, ‘The Poverty of Equality Jurisprudence in the Commonwealth Caribbean’ (2013) The Equal Rights Review 11. 
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 The disabilities legislation of respective CARICOM countries appears to adopt a largely 

“medical model” in their definition of “disability” rather than the human rights model. Thus, 

Trinidad and Tobago enacted an Equal Opportunities Act in 200098 which defined “disability” as 

meaning: 

 “(a) total or partial loss of a bodily function; 

     (b) total or partial loss of a part of the body; 

   (c) malfunction or a part of the body including a mental or psychological disease or 

disorder; or 

  (d) malformation or disfigurement of part of the body.” 

This description of “disability” is typical of pre-UNUNCPWD legislation. 

 The Act applies to discrimination against persons including those with disabilities on the 

grounds of status, a characteristic that appertains or is generally imputed to persons of the status 

of the aggrieved person, or the discriminator treats the aggrieved person in circumstances that 

are the same or not materially different, less favourably than the discriminator treats another 

person of a different status. The Equal Opportunities Act of Trinidad and Tobago established an 

Equal Opportunity Commission to investigate complaints and an Equal Opportunity Tribunal 

to hear and determine complaints referred to it by the Commission. Section 31(1) of the Act 

provides that a person who, because of a disability, is unable to lodge a written complaint under 

the Act, may authorize another person to act on his or her behalf in relation to the complaint by 

giving the person an authority in writing or in such other manner as the Commission approves.   

 The definition contained in section 1 of Guyana’s Persons with Disabilities Act, Cap. 36:05 

which was enacted 10 years later is similar to that in the Trinidad and Tobago legislation, even 

though it was enacted after the UNUNCPWD came into force. It provides:  

“disability” means a physical or mental impairment caused by the limitations of the body 

structure or of one or more bodily functions that restrict the ability to perform ordinary 

day-to-day life activities.” 

                                                           
98 Cap. 22:03. 
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Jamaica’s Disabilities Act, 2014 passed four years later than that of Guyana defines PWDs as 

follows: 

“ PWDs” or where the context requires “a person with a  disability” includes a person 

who has a long term physical, mental, intellectual or sensory impairment which may 

hinder his full and effective participation in society, on an equal basis with other 

persons;”99 

 Section 4 of Antigua and Barbuda’s Disabilities and Equal Opportunities Act 2017, uses the 

same language of the Jamaica Act, but goes on to give the characteristics of persons who are not 

included.  It states as follows: 

“person with a disability” includes a person who has a physical, mental, intellectual or 

sensory impairment which has a long term adverse effect on the ability of that person to 

participate fully and effectively in society on an equal basis with other persons but does 

not include a person who—  

(a) has a tendency to set fires;  

(b) has a tendency to steal;  

(c) has a tendency to physically or sexually abuse others;  

(d) has a tendency to practice exhibitionism;  

(e) engages in voyeurism;   

(f) has an addiction to, or a dependency on, alcohol, nicotine, or any other substance 

(other than in consequence of the substance being medically prescribed); or  

(g) suffers from seasonal conditions such as allergic rhinitis, commonly referred to as hay 

fever, except where such condition aggravates the effect of another condition. 100 

The definition of a person with a disability in a Bill for an Equal Opportunities Act, 2020 of 

Belize followed that of Trinidad and Tobago in part, but went further to address mental illness. 

It provided that a person has a disability if that persons has - 

                                                           
99 See Section 1. 
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(a) total or partial loss of the person’s bodily or mental functions; 

(b) total or partial loss of a part of the body; 

(c) the presence in the body of organisms causing or likely to cause disease or illness; 

(d) the malfunction, malformation or disfigurement of a part of the person’s body; 

(e) a disorder or malfunction that results in the person learning differently from a 

person without the disorder or malfunction; 

(f) a disorder, illness or disease that affects a person’s thought processes, perception or 

reality, emotions or judgment or that results in disturbed behaviour; or 

(g) behaviour that is a symptom or manifestation of a disability. 101 

 The Belize Bill mentioned above, which, according to its Objects Clause, was “to promote 

opportunities for persons of different status; to prevent and prohibit certain kinds of 

discrimination, including discrimination on grounds of HIV positive status; to establish an Equal 

Opportunities Commission and an Equal Opportunities Tribunal and for related matters” was 

withdrawn from consideration when brought before the Cabinet of Belize on September 15, 2020. 

The reason given was that there were very good elements of the Bill that would bring about 

tremendous benefits to the people of Belize including persons with issues, including those with 

disabilities, but there was “purposeful misinformation from some stakeholders.” 102 

 Clearly, under the CARICOM laws pertaining to PWDs, the definitions of which are 

reproduced above, the assumption is that it is the person’s disability that impairs his or her full 

and effective participation in society on an equal basis with other persons, rather than the 

complex interaction between the disability and social barriers.  

 While the Committee on the Rights of Persons with Disabilities has not addressed the 

parochial medical model of disability in its assessment of the Caribbean to date, it has certainly 

expressed a strong view that such an approach is out of step with modern realities. In this 

connection, in General Comment No. 6, the Committee noted that “under the medical model of 

disability, PWDs are not recognized as rights holders but are instead ‘reduced’ to their 

impairments” and that “the human rights model of disability recognizes that disability is a social 

                                                           
101 See section  2(1). 
102 news@breakingbelizenews.com. 
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construct and impairments must not be taken as a legitimate ground for the denial or restriction 

of human rights.”103 Meanwhile, in General Comment No. 4, the Committee has expressed that 

“the failure to understand or implement the human rights model of disability, according to 

which barriers within the community and society, rather than personal impairments, excludes 

PWDs”.104  

 Several Articles of the UNCRPD speak to the need for states to put in place necessary 

legislative and administrative measures to ensure that PWDs, among other things, are not 

discriminated against, and are provided with appropriate support so as to ensure that they are 

not subject to exploitation or inhuman or degrading treatment. 

 The UNCRPD, as discussed in the preceding section, adopts a ‘human rights model’ to 

the definition of ‘disability’. The objective of the Convention is to promote, protect and ensure 

the enjoyment of all human rights and fundamental freedoms by PWDs, and to promote respect 

for their inherent dignity. The Convention recognizes that PWDs are essentially those with long-

term physical, mental, intellectual or sensory impairments which hinder their full and effective 

participation in society on an equal basis with others. However, the human rights model on 

which the Convention is based draws on the idea that it is not the physical or mental disability 

itself that may hinder a person with disabilities from participating in society on an equal basis 

with others. Rather, it is society that disables people, through designing everything to meet the 

needs of the majority of people who are not disabled.105 In this context, the human rights model 

recognizes that there is a great deal that society can do to reduce, and ultimately remove, some 

of these disabling barriers, and that this task is the responsibility of society, rather than the 

person with disabilities. 

 

 

 

                                                           
103 Committee on the Rights of PWDs, ‘General comment No. 6 (2018) on equality and non-discrimination’ (CRPD/C/GC/6, 26 
April 2018) 
104 Committee on the Rights of PWDs, ‘General comment No. 4 (2016) on the right to inclusive education’ (CRPD/C/GC/4, 25 
November 2016) 
105 ‘The social and medical model of disability’ (The University of Leicester, 2020) 
https://www2.le.ac.uk/offices/accessability/staff/accessabilitytutors/information-for-accessability-tutors/the-social-and-medical-
model-of-disability  

https://www2.le.ac.uk/offices/accessability/staff/accessabilitytutors/information-for-accessability-tutors/the-social-and-medical-model-of-disability
https://www2.le.ac.uk/offices/accessability/staff/accessabilitytutors/information-for-accessability-tutors/the-social-and-medical-model-of-disability
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 The Accessibility of Institutions of Justice   

 As shown in the earlier sections of this report, the UNCRPD requires that States Parties 

afford PWDs access to the physical environment (i.e. institutions of justice), as well as 

information and communication modalities that will enable them to effectively participate in 

legal proceedings.  Some of the regional legislation under review expressly addresses the 

question of accessibility, in keeping with the Convention. 

 Trinidad and Tobago’s Equal Opportunity Act does not, unlike its counterparts, address 

the question of accessibility in so far as PWDs are concerned. This might be on account of the 

fact that this is not a disability-specific Act, but rather a general piece of equality legislation that 

attempts to redress discrimination on various grounds, including, but not limited to, disability. 

That said, a careful perusal of the Act suggests that at least one provision addresses physical 

accessibility, namely section 17. Under this provision, persons concerned with the provision of 

facilities and services to the public or a section of the public shall not discriminate against a 

person seeking to access those facilities and services, save in those circumstances where to so 

afford access would impose unjustifiable hardship on the person who provides the facilities and 

services in question. It would appear that this provision would apply to institutions of justice, 

as section 57 of the Act makes it clear that the Act binds the State.  

 The Jamaica Disabilities Act addresses the need for alterations to be made to public 

premises so as to make these premises readily accessible and usable to PWDs. Among other 

things, the Act envisages that public premises, including institutions of justice, would implement 

modifications in respect of their bathrooms, telephones, drinking fountains (if any), and 

emergency exits (if any),106 although entry areas are not specifically mentioned. Quite 

progressively, however, the Act provides that in constructing public premises, public 

institutions, including institutions of justice, following the coming into effect of the Act, care 

must be taken to ensure that the  premises are readily accessible to and usable by PWDs, 

especially the common areas.107 These provisions are indeed, consistent with the approach of 

international law to the right of access to justice for PWDs.  

                                                           
106 Section 36. 
107 Section 37.  
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 Under the Jamaica Disabilities Act and the Antigua and Barbuda Disabilities and Equal 

Opportunities Act,108 “communication” is defined as “including languages, display of text, Braille, 

tactile communication, large print, accessible multimedia as well as written, audio, plain-

language, human-reader and augmentative and alternative modes, means and formats of 

communication, including accessible information and communication technology”. Under the 

Antigua and Barbuda Act, the National Council of and for PWDs is obliged to promote the 

availability and use of new technologies, mobility aids, devices and assistive technology suitable 

for PWDs.109 

 In so far as physical accessibility is concerned, the Antigua and Barbuda Act defines 

“universal design” as “the design of products, environments, programmes and services to be 

usable by all people, to the greatest extent possible, without the need for adaptation or 

specialized design.”110 It further provides that a person with a disability shall have the right to 

reasonable access to all indoor and outdoor public places where services are offered to the 

public,111 including, though not specifically mentioned, institutions of justice. Public premises 

were given six (6) months of the Act coming into effect to facilitate accessibility by PWDs.112   

 Similar to the Acts of Jamaica and Antigua and Barbuda, Guyana’s Act defines 

“communication” as including oral-aural communication, sign language, Braille, tactile 

communication, large print, audio, accessible multimedia, human readers and other 

augmentative or alternative modes of communication, including accessible information and 

communication technology.113  

 The Guyana PWDs Act also identifies various communication systems that would enable 

PWDs to access justice, namely qualified interpreters or other effective methods of delivering 

materials to persons with hearing impairments; qualified readers or other effective methods of 

delivering materials to persons with visual impairments; other similar services and aids that 

facilitate the learning process of persons with mental disabilities; other similar services and aids 

                                                           
108 Section 2 of the Jamaica Act and section 2 of the Antigua and Barbuda Act which is No. 32 of 2017. 
109 Section 5(1)(g). 
110 Section 1. 
111 Section 26(1). 
112 Section 26(2). 
113 Guyana PWDs Act, 2010, Cap. 36:05, s.1. 
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that facilitate the learning process of persons with physical disabilities; and equipment or devices 

modified to assist PWDs.114  

 The Guyana Act, at section 6 (1), envisages that the National Commission on Disabilities 

would collaborate with public sector agencies, including institutions of justice, to ensure the 

attainment of a barrier-free environment that will enable PWDs to have access to public 

buildings and establishments. 

 Quite progressively, at section 28(2) the Act makes clear that within five years of its 

coming into operation, the Central Housing Authority is obliged to enforce building codes and 

guidelines for the construction and renovation of buildings, institutions, establishments, or 

public utilities in order to allow barrier-free access to PWDs. The Act adopts a punitive approach 

to the denial of access to PWDs, providing in section 29 that a person in charge of any public 

premises or any provision of services or amenity who denies a person with a disability, on the 

ground of the disability, admission to the premises or the provision of the service or amenity, 

unless the denial is motivated by a genuine concern for the safety of the person with the 

disability, commits an offence and is liable, on summary conviction, to a fine of $100,000 and 

imprisonment for six months. 

 

Legal Recourse through Institutions of Justice  

 The respective regional Disabilities / Equal Opportunity Acts under review provide legal 

recourse for PWDs through relatively well-defined procedures and institutions of justice, 

consistent with the provisions of the UNCRPD.  

 In Antigua and Barbuda, the role of the Council of and for PWDs is to receive and 

investigate complaints regarding discrimination against PWDs, abuse, exploitation and violence 

committed against PWDs, as well as unfair or discriminatory treatment in the context of 

employment, healthcare, and unlawful restrictions imposed on PWDs in so far as accessibility is 

concerned. 115 

                                                           
114 Ibid. 
115 Section 5(3). 
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Meanwhile, the Disabilities and Equal Opportunities Rights Tribunal, whose decisions are 

binding and appealable to the High Court, is empowered under the Act to review complaints 

filed regarding the commission of unlawful acts, namely, where PWDs have been excluded or 

restricted in areas such as employment, housing, education, transportation, communication, 

recreation, healthcare services, voting and access to various public services, or where they have 

suffered exploitation, violence or abuse.116  

Guyana’s National Commission on Disabilities is responsible, among other things, for 

assisting PWDs to obtain legal redress with respect to discrimination in relation to employment 

opportunities. In fact, both the Commission and Chief Labour Officer are empowered to receive 

complaints regarding discrimination in relation to employment under the Act, albeit that once 

the Chief Labour Officer has received a complaint, he must forward it on to the Commission for 

investigation. The Commission is also responsible for monitoring the implementation of the 

UNCRPD, as well as recommending assistance for the support of PWDs, and promoting a 

barrier-free environment. It can issue an adjustment order to facilitate the rights of PWDs, and 

facilitates the enforcement of the rights of PWDs. The Commission can take legal action to protect 

the interests of PWDs if a person or entity is engaged in discrimination against a person with 

disabilities or is otherwise infringing the rights of a person with disabilities. 117 It is, however, 

important to note that although the Commission has primary jurisdiction in relation to 

enforcement of the rights of PWDs, this does not prejudice the right of a person with disabilities 

to bring an action before the High Court against an employer who contravenes the Act. The 

Court, in this connection, is empowered to impose the penalty of damages and mandatory 

orders, such as an order of reinstatement, where appropriate.118  

 The Act takes a punitive approach with respect to denying PWDs access to public 

premises, stipulating a fine of $100,000 and six months imprisonment for the person so engaged 

in that unlawful conduct.119 Meanwhile, where a person, namely a parent, guardian or next of 

                                                           
116 Section 11(4). 
117 Ibid., ss. 35, 36 and Schedule. 
118 Ibid., s. 38. 
119 Ibid., sections 29(1) and (2). 
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kind, conceals a person with disabilities in ways that limits that person’s opportunities, the 

infringer is liable under the Act for a criminal offence.120  

 Under the Trinidad and Tobago Act, the Equal Opportunity Commission is empowered to 

receive and investigate complaints and conciliate disputes regarding discrimination committed 

by employers, as well as the denial of access to public premises.121 Not only are PWDs permitted 

to make complaints to the Commission, but importantly also, and consistent with the UNCRPD, 

third parties can make complaints on behalf of PWDs.122  

 If a matter remains unresolved after a complaint has been made by a person with 

disabilities and it has been addressed by the Commission, the Commission, with the consent of 

the claimant, can refer the matter to the Equal Opportunity Tribunal, which has been established 

by the Act.123 The Tribunal has jurisdiction under the Act to hear and determine complaints 

regarding breaches of the Act. Importantly, it has powers similar to a domestic court in that it 

can require persons to attend its hearings as witnesses, and make declarations and orders, and 

even make awards of compensation in appropriate cases.124  

 Under Jamaica’s Disabilities Act, a Council for PWDs has been established.125 The Council 

is responsible, inter alia, for developing internationally accepted rights of PWDs, monitoring 

trends, policies and programmes which touch and concern the rights of PWDs, as well as 

preparing codes of practice to prevent discrimination against PWDs. The Council is also tasked 

with providing assistance to aggrieved persons who are alleging a breach of the Act,126 albeit that 

the Act quite strangely expresses that this ‘assistance’ excludes legal representation.127  

 Apart from the Council, the Act has also established a Disabilities Rights Tribunal,128 which 

allows PWDs, their caregivers, attorneys-at-law, or other persons with the permission of the 

Tribunal,129 to lodge complaints in respect of discrimination in various areas, including 

employment, education and training, participation in political life, health care and public 

                                                           
120 Ibid., section 34. 
121 Trinidad and Tobago Equal Opportunity Act, 2000, s. 27. 
122 Ibid., section 30 (1). 
123 Ibid., section 41(1). 
124 Ibid., s. 45(1) and (2). 
125 Jamaica Disabilities Act, 2014, s. 5. 
126 Ibid., section 6.  
127 Ibid., section 17(1). 
128 Ibid., section 15. 
129 Ibid., First Schedule, s. 12.  
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services, such as transport. The Tribunal can issue declarations and orders, such as an order for 

compensation or compulsory action to be taken by a respondent to correct an act or omission 

that prejudices a person with disabilities.130 If the Tribunal issues an order but it is not complied 

with by a respondent, the High Court retains jurisdiction, pursuant to the Act, to hear such a 

claim of non-compliance and may accordingly order an infringing natural person to pay a 

penalty of up to 1 million dollars or five million dollars in the case of a juridical person.131 An 

injunction may also be ordered by the Court.132  

 To ensure effective access by PWDs to the Court to enforce the Tribunal’s order, the Act 

amends the Legal Aid Act so that it now provides that PWDs can benefit from legal aid.133  

 Notwithstanding the absence of specific legislation that addresses the individual 

circumstances of PWDs in CARICOM countries other than Antigua and Barbuda, Jamaica, 

Guyana and to a lesser extent Trinidad and Tobago, there are other pieces of legislation which, 

in one way or another, touch and concern the lives of PWDs who come into contact with the 

justice system in all CARICOM countries. Thus, employment law in Grenada and St. Vincent 

and the Grenadines; the building codes in the OECS and education policies in St. Lucia and St. 

Vincent and the Grenadines address the education of children and young PWDs. One type of 

legislation, found in all the countries in which the IMPACT Justice Project is being implemented 

except St. Lucia and which has had implications for persons with mental or intellectual 

disabilities which are manifested in the form of mental illness, are the respective Mental 

Treatment/Health Acts134 on the statute books of several of the States examined in this report. 

Except for Trinidad and Tobago (1975), Dominica (1987), Barbados and St. Vincent and the 

Grenadines (1989) and Jamaica (1997), the Mental Health Acts were enacted prior to the 1960s 

and therefore prior to the promulgation of relevant international conventions and standards. 

                                                           
130 Ibid., sections 19(a) and (b). 
131 Ibid., First Schedule, s. 17(2).  
132 Ibid. , First Schedule, s. 17(2)(b). 
133 Ibid., section 51. 
134 Antigua and Barbuda (Mental Treatment, 1957 (Cap. 274)); Barbados (Mental Health Act, 1989); Belize (Unsoundness of 
Mind Act, 1953); Dominica (Mental Health Act, 1987); Grenada (Mental Hospitals Act, CAP. 190); Guyana ( Mental Health 
Ordinance, 1930); Jamaica (Mental Health Act, 1997); Montserrat (Mental Treatment Act, CAP 14.03); St. Kitts and Nevis 

(Mental Health Act, 1956), St. Vincent and the Grenadines (Mental Health Act, 1989 amended in 1991); Trinidad and Tobago 
(Mental Health Act, 1975) 
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 Though there are some differences in what the more recent respective Acts provide, they 

generally make provision for the use of sensitive language, such as eliminating the use of 

“asylum” and “lunatic” and provide a legislative basis for the assessment of persons who show 

signs of mental illness. In St. Lucia, the one country without a mental health law, an institution 

previously known as Golden Hope Hospital was the first step towards mental health care on the 

island. It was replaced in 2010 by the National Mental Wellness Centre which provides services 

and medication.135 

 The Mental Treatment/Health Acts afford judicial officers extensive powers to commit 

persons of “unsound mind” to mental hospitals or other detention centres. And, of sixteen 

countries and territories included in a 2011 WHO-AIMS Report on Mental Health Systems in the 

Caribbean Region,136 only Jamaica had a yearly external review or inspection of human rights 

protection of patients. This was in one of its four community-based impatient psychiatric units.137 

 In none of the countries and territories included in the study were there legislative 

provisions to compel employers to hire a percentage of employees with disabilities.138 Also, few 

countries and territories protected against discrimination, for example, dismissal or low wages, 

based on mental disorder alone. One exception was Montserrat where the provision existed but 

was not enforced. 139 In addition, Trinidad and Tobago was the only country with legislative 

provisions offering priority to persons with severe mental disorders in state and subsidized 

housing schemes, even though the provisions were not enforced. And then, although with 

different percentages, all countries and territories in the region with mental hospitals declared 

in response to a study published in 2011 that they practiced the physical restrain or seclusion of 

patients.140  

  While, in general, these Acts mirror their international counterparts and generally have 

sufficient safeguards to distinguish between mental illness and persons with intellectual 

disabilities, the Committee on the Rights of PWDs has found it necessary to reiterate that: 

                                                           
135 https://www.electives.net>hospital>preview.St. Lucia.  Mental Wellness Centre.  
136 See WHO-AIMS. Mental Health Systems in the Caribbean region, 2011 
137 Ibid., p. 12. 
138 Ibid., p. 32. 
139 Ibid. 
140 Ibid., p. 21.   
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“Article 14 [of the UNCRPD] does not permit any exceptions whereby persons may be 

detained on the grounds of their actual or perceived impairment. However, legislation 

of several States parties, including mental health laws, still provide instances in which 

persons may be detained on the grounds of their actual or perceived impairment, 

provided there are other reasons for their detention, including that they are deemed 

dangerous to themselves or others. This practice is incompatible with Article 14; it is 

discriminatory in nature and amounts to arbitrary deprivation of liberty.”141 

 More generally, there are other pieces of generic legislation that touch and concern 

PWDs, chief among which are the Evidence Acts142 and the Special Measures Acts143 of the 

respective States examined by this report. Among other things, these Acts provide, in 

appropriate circumstances, for an application to be made by prosecuting authorities to invoke 

the court’s jurisdiction to utilise special measures, such as intermediaries and various forms of 

aid to communication, which are intended to enable courts to obtain the best evidence from 

PWDs, whilst protecting them from the arduous and adversarial nature of the court system 

which can secondarily victimise these already vulnerable individuals. The Criminal/Penal Codes 

of the respective jurisdictions also contain provisions that might be applicable to PWDs, 

including provisions relating to fitness to plead.144 

   For instance, to protect persons who have severe mental challenges, the Criminal Code 

of Grenada has identified sexual intercourse with “an imbecile” as an offence and the Standard 

Operating Procedures for the Health Sector contain sections with special considerations for 

elderly women, children, men and “mentally incapable patients.”145 Further, one of the actions 

for Strategy 10 of the National Strategic Action Plan which promotes recognition of vulnerable 

groups is to improve responses to persons with mental illness including addictions and 

strengthening the capacity of the mental hospital to care for them.146 And, in Dominica, labour 

                                                           
141 Committee on the Rights of PWDs, ‘Guidelines on Article 14 of the UNCRPD - The right to liberty and security of PWDs’ 
(Adopted during the Committee’s 14th session, September 2015) para 6. 
142 Evidence (Special Provisions) (Amendment) Act, Antigua and Barbuda; Evidence Act, Montserrat; Evidence Act, St. Kitts 
and Nevis; Evidence Act, St. Lucia.  
143 Protection of Witnesses Act, Dominica; Protection of Witnesses Act, Grenada; Witness (Special Measures) Act, St. 

Vincent and the Grenadines 
144 See notes 142 and 143. 
145https://www.oas.org>mesicic2_grd_criminal_code. 
146https://Oservatorio Planificacion. Cepal.org>plans>national Sustainable Development Plan 2020-35. Grenada.  

https://oservatorio/
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laws permit employment of PWDs for less than the minimum wage in order to increase their 

employment opportunities.147 

 As noted earlier, where there is no general or specific legislation addressing the needs of 

PWDs, the more limited form of protection afforded by the anti-discrimination provisions in 

national constitutions may be relied on. In Part V where a brief overview is given for each 

country in which the IMPACT Justice surveys of 2017 and 2020 on access to justice for PWDs 

were undertaken, there is a further discussion on some of the pertinent legislation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
147Dominica. Labour Standards Act, 1977, s. 7.  
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PART V 

 

SURVEYS ON THE TREATMENT OF PERSONS WITH DISABILITIES IN THE 

JUSTICE SYSTEM OF CARICOM COUNTRIES, 2017 AND 2020 

 

Background: Size of Population of Persons with Disabilities 

 Most of the statistical information on PWDs in CARICOM States is to be found in the 

decennial population and housing censuses, the most recent of which are 2000 and 2010.  In a 

2017 “ Study on Disability, Human Rights and Public Policy in the Caribbean: a Situation 

Analysis” 148 which utilized the data in these census reports, the authors pointed to the challenges 

in relying on these data. 

 Firstly, 2000 national censuses used a broadly similar style of questions about disability, 

but there were variations from country to country in the exact wording which affected 

comparability of the estimates. Secondly, in the 2010 census round, countries used questions 

developed by the Washington Group on Disability Statistics which focused on functioning rather 

than impairments. This meant that instead of being asked directly whether they had a disability, 

respondents were asked if they had difficulty seeing, hearing, walking or climbing steps, 

remembering or concentrating, caring for themselves and communicating. All respondents were 

asked to indicate the level of difficulty – no difficulty, some difficulty, a lot of difficulty, or cannot 

do at all. The Report concluded that some of the questions were not suitable for determining 

disability among children under five years, and also recommended that when prevalence rates 

for disability were calculated, only those persons who responded that they had a “lot of 

difficulty” or “cannot do (it) at all” should be counted as having a disability. 149   

 According to estimates based on data collected in the 2000 census round, the prevalence 

of disability was 5.4 per cent for the Caribbean as a whole and in 2010 it was 3.5 per cent overall, 

which the Report indicated should be treated “with some caution.150 The prevalence rates were 

also higher for women than men – 5.4 per cent for men and 5.5 per cent for women in 2002 and 

                                                           
148 Francis Jones et al., p. 17. 
149 Ibid, p. 18 
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3.3 percent for men and 3.7 percent for women in 2010. The explanation given for this was the 

greater longevity of women than men, hence there would overall be more women than men with 

disabilities.  Most of the PWDs  - 19 percent in 2000 and 15 % in 2010,  were over 60 years of age. 

For persons under 39 it was lowest  - around four % or lower based on data from the 2000 round 

and two % or lower based on data from the 2010 round.151 In addition, for all ages below 40, 

prevalence rates were higher among males than females.  

 The most common types of disability related to difficulty seeing and walking (13 and 14 

per thousand persons in 2000 and 2010 respectively). Disabilities relating to hearing, 

remembering, communicating, self-care and upper body had lower prevalence rates (between 

five and eight persons per 1,000 in 2010. Based on statistics provided in two works published by 

ECLAC in 2017 152  - approximately 3.5% or 207,318 persons in the region were then living with 

disabilities.  

 Although most of CARICOM States mentioned in this report have either signed or 

ratified the UNCRPD, there is a dearth of data not only on the number of PWDs who have come 

into contact with the justice system in these States, but also on how effectively the Convention’s 

myriad provisions have been operationalized in practice to date.  

 Notwithstanding the foregoing, however, academic literature from other jurisdictions 

across the globe provides some context in terms of the myriad issues and complexities that 

confront PWDs who come into contact with the justice system. Stephanie Ortoleva is one of the 

leading authors in this field, whose research on access to justice by PWDs aptly demonstrates 

that the human rights of these persons are “indivisible, interdependent, and interconnected”, 

and that a breach of one right may have serious adverse consequences on these persons’ ability 

to access justice. More pointedly, Ortoleva has explained that: 

“Accessibility of transportation may determine whether or not a person with a disability 

is able to travel to a police station, courthouse, or other place where justice is 

administered. Similarly, a person with a disability who has had access to a quality 

education will be better able to understand and use the justice system. However, if she 

                                                           
151 Ibid. 
152 Disability, Human Rights and Public Policy in the Caribbean: A Situational Analysis and Disability in the 

Caribbean: A Study of Four Countries. 
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or he has been denied the right to education, then participation in the justice system may 

be difficult or impossible. Additionally, if formal legal education is denied to PWDs, they 

will be unable to work as lawyers or serve as judges who can integrate the views and 

experiences of disabled persons in the justice system. Without the right to political 

participation, PWDs will not be able to run for office, or vote for or campaign for 

candidates who support their access to the justice system.”153 More generally, the work 

of Sharp acknowledges significant under-reporting of crime amongst PWDs,154 while 

McAfee and Musso jointly contend that professionals in the justice system often endorse 

general stereotypes about people with intellectual disabilities being vulnerable and 

lacking the capacity to be competent witnesses.155 Meanwhile, other leading authors, 

including Sanders et al.,156 have noted that a problematic issue in the context of the justice 

system is typically how, and at what point, a person’s disability is identified and 

disclosed in the process of reporting a crime, which is not always straightforward. The 

apparent lack of awareness regarding the specific needs of people with disabilities 

amongst professionals in the justice system has also been commented upon by a number 

of authors, including Chown157 and Petersilia,158 while the adversarial nature of legal 

proceedings and its negative impact on PWDs has been written extensively about by 

Burton et al.159 The challenges associated with limited access to institutions of justice has 

also been a theme extensively written about in the existing literature, in particular by 

Walklate,160 who points to the secondary victimization that PWDs are often exposed to 

as a result of inadequate access to physical spaces that dispense justice. “ 

 

                                                           
153 Stephanie Ortoleva, ‘Inaccessible justice: Human rights, PWDs and the legal system’ (2010) 17 ILSA Journal of International 
and Comparative Law 281.  
154 H Sharp ‘Steps towards justice for people with learning disabilities as victims of crime: the important role of the police’ (2001) 
29 (3): British Journal of Learning Disabilities 88. 
155 J.K McAfee and S.L. Musso ‘Training police officers about PWDs’ (1995) 16 (1) Remedial and Special Education 53-63. 
156 A. Sanders, J. Creaton, S. Birdand and L. Weber, ‘Witnesses with Learning Disabilities’ (Home Office Research and Statistics 
Directorate, Research Findings No.44, London: Home Office, 1996). Accessed online at: 
http://webarchive.nationalarchives.gov.uk/20110218135832/rds.homeoffice.gov.uk/rds/pdfs/r44.pdf  
157 N. Chown, ‘”Do you have any difficulties that I may not be aware of?” A study of autism awareness and understanding in the 
UK police service’ (2010) 12 (2) International Journal of Police Science and Management 256. 
158 J.R. Petersilia, ‘Crime victims with developmental disabilities: a review essay’ (2001) 28 Criminal Justice and Behaviour 655. 
159 M. Burton, R. Evans and A. Sanders, ‘Vulnerable and intimidated witnesses and the adversarial process in England and Wales’ 
(2007) 11 (1) International Journal of Evidence and Proof 1. 
160 S. Walklate, Imagining the Victim of Crime (Open University Press, 2007). 

http://webarchive.nationalarchives.gov.uk/20110218135832/rds.homeoffice.gov.uk/rds/pdfs/r44.pdf
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The IMPACT Justice Surveys of 2017 and 2020 

 This section provides the responses to two IMPACT Justice surveys. The first was 

conducted in 2017 during which interviews were conducted with 107 stakeholders in Antigua 

and Barbuda, Dominica, Grenada, Montserrat, St. Kitts and Nevis, St. Lucia and St. Vincent and 

the Grenadines on the treatment of PWDs who came into contact with the justice system. This 

survey was conducted by use of a questionnaire as well as face-to-face interviews with attorneys-

at-law and other persons who would have come into contact with PWDs in various spheres.  

The second, conducted in 2020, sought to update and validate the findings of the 2017 

study by identifying access to justice issues experienced by PWDs, their caretakers and other 

persons associated with them. It was also extended to the CARICOM countries of Barbados, 

Belize, Guyana, Jamaica and Trinidad and Tobago which had not been included in the 2017 

study. 

    The findings of the two surveys are presented by country. Each country report 

commences with a situational overview which provides information on the number of PWDs as 

presented in the most recent census report; information on the legislative, policy and 

institutional frameworks especially as they pertain to PWDs and information on NGOs that 

assist PWDs.  The survey findings are presented in thematic fashion, following the ten (10) key 

provisions of the UNCRPD. This approach was deliberately chosen because it ensures that 

stakeholders in each of the states examined are made aware of the specific nuances, strengths 

and shortcomings inherent in the treatment of PWDs in their respective countries by persons in 

the justice system, rather than being purely descriptive and generic in nature. The findings, 

although not exhaustive, are nonetheless an important evaluation tool which can be used to 

assist states in enhancing their approach to the treatment of PWDs in a manner consistent with 

the  UNCRPD. 
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ANTIGUA AND BARBUDA 

Situational Overview 

The total population of Antigua and Barbuda when the national census was taken in 2011 

was 85,567 of whom 40,986 were males and 44,581 were females. Some 834 males and 1,250 

females indicated that they had at least one function/disability in relation to which they 

answered either “lots of difficulty” or “cannot do at all”. The total prevalence rate for males, 

according to the census, was 2.25 percent and 3.06 percent for females of the total population, 

respectively.161 

 Somehow, the odds of being diagnosed as a person with disabilities varied with the 

parish in which one resided, with the lowest odds being in St Mary and the highest in St John 

City. St John rural, St George and St Philip were reported to have odds that were also slightly 

lower. Barbuda stood out in terms of its disability prevalence. The odds of being disabled on the 

island of Barbuda were 2.3 times higher than in St Johns City. It was clear that disability was 

closely connected with ageing: men and women who were not disabled had a mean age of 31.6 

and 32.8 years respectively, while for those with disabilities the mean ages were 56.6 and 61.4 

respectively. In addition, the prevalence of women reported to be disabled was reported to be 

higher than it was for men, especially over age 35. 162 

 The two main disabilities in the country, indicated below, were mobility impairments 

(348 men and 607 women) and visual impairments (300 men and 510 women). For all but one 

type of disability (communication), women had higher reported levels than men.163 

Legislative and Institutional Framework 

 The Constitution of Antigua and Barbuda provides for the right to life; protection against 

inhuman and degrading treatment; due process/protection of the law, including: a presumption  

of innocence; being informed of the nature of an offence with which one is being charged and  

being given adequate time and facilities to defend one’s self. It provides that no law or person 

                                                           
161 https://statistics.gov.ag/wp-content/uploads/2017/11/2011-Antigua-and-Barbuda-Population-and-Housing-

Census-A-Demographic-Profile.pdf  
162 Ibid. 
163 Ibid. 

https://statistics.gov.ag/wp-content/uploads/2017/11/2011-Antigua-and-Barbuda-Population-and-Housing-Census-A-Demographic-Profile.pdf
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acting by virtue of any law or public office as authority shall discriminate against PWDs. This 

has been interpreted as being a limited form of protection because in theory it would provide 

protection against discrimination by the State but not by third parties or other circumstances not 

relating to action by the State. 164  

 

Table 3: Percentage of Persons by Type of Disability and Cause of Disability  

Disability From  

birth 

Illness Accident Old Age Other Don’t 

Know/Not 

Stated 

Total No. 

of Cases 

Seeing 7.85 44.00 9.38 35.17 3.69 84 810 

Hearing 24.09 20.47 9.09 43.18 3.18 22 24 

Walking 4.88 41.61 18.82 30.95 3.74 76 955 

Remembering 12.63 27.02 7.37 45.26 7.72 27 312 

Self Care 9.52 34.73 7.28 39.50 8.96 43 400 

Upper Body 9.42 43.05 14.35 30.04 3.14 20 243 

Communicating 35.80 34.16 4.94 20.58 4.53 32 275 

Source: Antigua and Barbuda Population and Housing Census, 2011 

 Antigua and Barbuda signed the UNCRPD on 30 March 2007 and ratified it on 7 January 

2016.165  To comply with its international obligations, Antigua and Barbuda passed the Disabilities 

and Equal Opportunities Act in 2017. 166The aim, among other things, was to establish a National 

Council for PWDs, which keeps a register of PWDs and advocates on their behalf and creates a 

Disabilities and Equal Opportunities Rights Tribunal, which receives and hears complaints of 

discrimination. The Act contains express provision against discrimination, as well as the 

exploitation, violence and abuse of PWDs. It affords PWDs the right to education and training, 

employment without being subject to discrimination, equal access to health care, and general 

access to public buildings, public transport and premises. The Act also prohibits any form of 

discrimination based on disability and stipulates a penalty of $10,000 EC dollars or two years’ 

imprisonment for violation of its provision against discrimination. According to a 2019 report, 

                                                           
164 https://www.ilo.org>dyn>natlex4. Antigua and Barbuda Constitution Order, 1981, ss 4,7,14 and 15.  
165 https://treaties.un.org>Pages>Antigua and Barbuda. 
166 https://laws.gov.ag>uploads>No. 32 of 2017 - Disabilities-and-equal-opportunities-Act, 2017. 
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PWDs faced limited access to public areas including government buildings which made no 

provision for wheelchair access. However, since then building codes have been updated.  

The country also signed the UN Convention on the Rights of the Child on March 12, 1991 

and ratified it on October 5, 1993.167  

Antigua and Barbuda also passed the Child Care and Protection Act, No. 29 of 2003, section 

3 of which established an agency of Government to be known as the Child Care and Protection 

Agency for licensing child care facilities and maintenance of appropriate standards with respect 

to their operations. Specifically, one of the functions of the Agency is to provide care and 

protection for children “under special vulnerability, including orphans, children infected by 

HIV-AIDS and children with mental or physical disability.” 

 Like the Child Care and Protection Act, the Education Act (No. 21 of 2008) does not speak 

specifically of the need to cater for PWDs but refers to “persons in need of special education.”  

Division 4, section 84 (1) of the Act states thus: “The Director of Education shall provide special 

education programmes for students of compulsory school age who by virtue of intellectual, 

communicative, behavioural, physical or multiple exceptionalities are in need of special 

education.” In the 2013 Special Education Needs Policy “special educational needs” are defined as 

concerning children with “learning difficulty or challenge while using the regular school plants, 

or difficulty or challenge learning with the regular school curriculum that calls for special 

educational provision to be made for them through inclusive learning.” The Policy outlined 

measures to ensure that the necessary provisions are made for all children to benefit from 

education through inclusion by the creation of individualized education plans and appropriate 

curricula to support children with special needs.168  

  In accordance with provisions made in the Education Act, 2008, a Special Education 

Council was instituted in November 2011.  The Council was tasked with analysing the status 

and availability of educational resources as they relate to children with special needs. A critical 

proposal was put forward by the Council to establish a Diagnostic Centre which would screen 

children for learning and physical disabilities. It is not clear whether such a centre was 

                                                           
167 https://binternet.ohchr.org.TreatyBodyExternal/Treaty.aspx. Convention-on-the-rights-of-the-Child.  
168 https://education-profiles-org/latin-america-and-the-caribbean/antigua-and-barbuda-inclusion, 2021. 
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established. The Department of Youth Affairs in the Ministry of Education established 

monitoring facilities to cater for children, including those with disabilities, and it worked closely 

with privately funded institutions such as the Adele School for children with disabilities, which 

had been in operation since 1970.169  

The Evidence (Special Provisions) (Amendment) Act) (No. 18 of 2016) of Antigua and 

Barbuda was introduced in 2016 with the aim of enhancing the protection of vulnerable 

witnesses, including children, in keeping with the country’s international commitments under 

the CRC. Among other things, the Act gives the court the power to make a “witness anonymity 

order” requiring the utilization of certain special measures in relation to vulnerable witnesses in 

criminal proceedings. These include withholding the witness’ name and other identifying 

details, ensuring that the witness is screened and that the witness’ voice is subjected to 

modulation.  

In addition, Antigua and Barbuda has on its statute book a 1957 Mental Treatment Act 

(Cap. 274) which deals with situations in which persons with mental disabilities come into 

contact with the justice system. Section 4 of this Act provides that where a magistrate receives 

information to the effect that a person appears to be of unsound mind and a proper subject for 

confinement, the magistrate may hold an inquiry as to the person's state of mind. If, during the 

enquiry, it is shown to the satisfaction of the magistrate that the person alleged to be of an 

unsound mind is a person whom it is expedient to put immediately under confinement pending 

the conclusion of the enquiry, the magistrate may order that the person be detained for a period 

not exceeding 14 days at a mental treatment institution. This period may be increased by 8 days 

at a time, if good cause is shown to warrant this. In the context of the enquiry, the magistrate is 

obliged to appoint two registered medical practitioners to examine the suspected person to 

determine whether indeed the person is of unsound mind. If ruled in the affirmative, the medical 

practitioners will sign separate certificates certifying that in their opinion the suspected person 

is of unsound mind. The magistrate can then make an appropriate determination thereafter 

whether to commit the person to a mental treatment facility for an extended period. This 

legislation, which is also in force in other CARICOM countries is ripe for review.  
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 Apart from government agencies tasked with assisting PWDs, the following NGOs are 

in existence: the Antigua and Barbuda Association of PWDs (ABAPD), with a mandate to change 

the attitude of society towards children and adults with disabilities, and to improve the services 

available to these persons;170 the Centre for Dyslexia Awareness (ABCDA), a non-governmental 

organisation which undertakes special education in the areas of reading and literacy disabilities 

such as dyslexia and awareness raising, mainly by training teachers171 and a branch of Disabled 

Peoples International (DPI), a  Winnipeg, Canada grassroots NGO which now has branches in 

several countries in the region. DPI works with and through member organisations to pool skills 

and resources to enable PWDs to function optimally in society.172 Schools for children with 

special needs include the Adele School for Special Children, the Victory Centre and the 

Children’s Academy. 

  

Overview of the IMPACT Justice Empirical Studies in Antigua and Barbuda 

 The 20 persons interviewed in Antigua and Barbuda during 2017 in the context of the 

IMPACT Justice study on PWDs who had come into contact with the justice system are listed in 

Appendix 1. The follow-up survey in 2020 was conducted by distribution of a questionnaire 

which was sent to government officers, members of organisations representing PWDs, and 

PWDs themselves. Persons in the latter category were invited to seek the assistance of friends or 

family if they were unable to complete the questionnaire themselves. 

 The survey questionnaire examined the types and numbers of disabilities; discrimination 

against PWD; awareness and perceptions of the UNCRPD; legal frameworks for PWDs (PWD); 

enabling environments for PWD; access to justice for PWD; experience of PWD during contact 

with the justice system; support to young PWD; and rehabilitation of offenders with disabilities. 

It was administered as a paper-based survey. Of 107 questionnaires distributed in Antigua and 

Barbuda during 2020, a disappointing 7 or 2% were returned. The respondents were 4 males and 

3 females of whom 5 were under 50 years of age and had been educated to the tertiary level. All 

                                                           
170 https://www.disabledpersonsinternational.org>national Antigua Barbuda association for PWDs 
171 http://portal oas.org>dyslexia report (final) Antigua and Barbuda Centre for Dyslexia Awareness, v.5,li. Jan. 2006.    

Coordinators Paula Francis-Spencer et al. 
172 https://dpinorthamerica Caribbean.org. 
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of the respondents were employed at the time of the survey, one in the court system since 2016 

where that person had dealt with 10 cases involving persons with mental health disability, but 

none with physical disability. As far as education was concerned, (4) or 57% had reached the 

tertiary level and (3) or 43% the secondary level. All the respondents were employed at the time 

of the survey, and the three who provided further details, stated that they were in administrative 

or secretarial positions. Three or 43% reported having at least one of the following disabilities: 

seeing and walking, climbing stairs and caring for themselves. Of the 7 respondents, 4 or 67% 

reported having prior interaction with the police or court system, but from the responses, others 

were probably associated in some way with the justice system. 

 None of the respondents reported having been denied employment or reasonable 

accommodation for services, for example, additional time for exams, sign language 

interpretation or support with modern technology based on their disability. With regard to 

awareness of the provisions of the UNCRPD, all 3 respondents with disabilities were aware of 

the some of the provisions, and were of the view that they had access to the rights which it 

provided.  The 4 respondents who did not have disabilities had not heard of the UNCRPD. Also, 

69% of the respondents stated that they knew of their country’s national policy and legislation 

on the rights and responsibilities of PWDs, but could not say whether they were sufficient to 

serve the needs of this segment of the population or were in accordance with the UNCRPD.  

  The findings of the surveys are presented below in a thematic fashion, following the ten 

(10) key provisions of the UNCRPD which are: assessment, attitudes and perceptions, advocacy, 

reporting, access, special measures, legal representation, counseling and related forms of 

support and assistance, rehabilitation and reintegration and training and awareness-raising.173 

 

1. ASSESSMENT  

 Articles 25(b) and 26(2) of the UNCRPD place an obligation on States to ensure that 

PWDs who come into contact with the justice system are properly identified and assessed, so 

that appropriate forms of early intervention and reasonable accommodation could be provided 

to enable them to fully participate in any ensuing legal proceedings. The importance of early and 

                                                           
173 https://www.un.org>development>desa>convention on-the-rights-of-persons-with-disabilities. 
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accurate assessment of PWDs lies in the fact that it creates an opportunity, from the very outset, 

for the specific difficulties that these persons face to be identified and for an individualised care 

plan to be developed to assist them, not only in terms of access to physical facilities, but also to 

communication and support services. The articles also provide a basis for determining the 

capacity of these persons so that diversion and rehabilitative services could be provided, 

consistent with their needs and will and preferences. This sentiment was expressed by the 

Committee on the Rights of PWDs in its recent General Comment on Article 19 of the 

Convention, when it noted that assessments are particularly necessary in cases involving 

persons with intellectual disabilities, as these individuals often require “complex 

communication requirements”,174 which would otherwise not be made available without an 

accurate assessment having been completed.  

 The 2017 interviews revealed that in Antigua and Barbuda, the early identification and 

assessment of PWDs who came into contact with the justice system was generally weak. 

Although the Ministry of Education reportedly ran a program aimed at assessing children who 

may have disabilities, the frequency of these assessments had proven to be a challenge, and, in 

any event, such assessments did not typically target adults with disabilities. Too often, also, 

stakeholders indicated that those persons with intellectual disabilities were misdiagnosed as 

having schizophrenia, and were referred to the psychiatric hospital, pursuant to the Mental 

Treatment Act. More generally, stakeholders also pointed to the fact that only one psychiatrist 

served the State of Antigua and Barbuda, and that this person was not always available to 

conduct assessments when required. Other stakeholders identified the high costs associated with 

assessment of PWDs as prohibitive. Against this backdrop, at least one stakeholder pointed to 

the fact that “more attention needed to be paid to individual cases; there was a need for enhanced 

psychiatric evaluations and effective social inquiry.”  

 In general comments and recommendations, 2 of the 7 respondents to the 2020 survey 

agreed with the above comments, noting, in particular, that the manner in which persons with 

                                                           
174 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments. General comment on article 
19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, para. 21 
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mental health disability were assessed and treated by health and education officials should be 

re-examined.  

 

2.  ATTITUDES AND PERCEPTIONS 

 Article 8 of the UNCRPD requires that States adopt immediate, effective and 

appropriate measures to “combat stereotypes, prejudices and harmful practices relating to 

PWDs” who come into contact with the justice system, whilst simultaneously promoting 

“positive perceptions and greater social awareness” towards these persons. The Committee on 

the Rights of PWDs, in its recent General Comment on the Right to Independent Living, 

reaffirmed the importance of States taking this obligation seriously in practice,175 as a failure to 

ensure full compliance may have grave negative externalities, including improper assessment of 

PWDs; inadequate provision of social services and specialised modes of communication; 

secondary victimisation; de jure and de facto discrimination; and a failure to make reasonable 

accommodation for PWDs who come into contact with the justice system. 

 Interviews conducted in Antigua and Barbuda in 2017 revealed that, although the 

country had come a long way in recognising and protecting the rights of PWDs, pre-existing 

stereotypes and degrading language often impeded their access to justice in that country. More 

particularly, a number of stakeholders pointed to the fact that PWDs were often frowned upon 

when they attempted to exercise any degree of independence and self-determination, in 

particular, when reporting abuse committed against them, and that the language sometimes 

used to describe them was symptomatic of an outdated vernacular. Stakeholders also pointed to 

the fact that PWDs often expressed the view that they did not feel as though they were valued 

as productive members of society, and that this applied even in the context of the justice system, 

where they were sometimes still referred to as ‘crippled’ and “retarded”. Against this backdrop, 

stakeholders acknowledged that there was a need for professionals working in the justice system 

to be fully trained in viewing “PWDs as persons first before their disability.” 

                                                           
175 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment 
on article 19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, paras. 5 
and 15(f). 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

94 

 

 All 7 of the respondents to the 2020 survey reported that justice system officials with 

whom they interacted, namely police officers and court staff, needed to be appropriately trained 

so as to become more disability aware and sensitive to the needs and rights of PWDs. 

Respondents were particularly concerned that justice system officials saw their disability as 

“frightening” and “funny”, and that these perceptions did very little to advance their cause. One 

respondent said as follows: “On Antigua, there is poor attention to mental health disability 

concerning defendants. The local psychiatric hospital is underfunded and in poor condition. 

There is little understanding of mental health issues among locals who find mental health 

disability frightening. There needs to be more sensitization and more money for facilities.” 

 

3.   ADVOCACY 

 Article 21 of the UNCRPD obliges States to take all appropriate measures to ensure that 

PWDs as well as institutions and individuals advocating for and on their behalf can exercise the 

right to freedom of expression and opinion, including the freedom to seek, receive and impart 

information and ideas through all forms of communication. The importance of this right cannot 

be overstated, since it is the gateway to PWDs fully expressing their wills and preferences, and 

provides an avenue through which they can communicate and challenge decisions that touch 

and concern their lives in the context of the justice system. 

 Interviews conducted in Antigua and Barbuda as part of the 2017 survey revealed that 

there were several organisations and individuals that advocated for and on behalf of PWDs in 

that country. Chief among these organisations was the Antigua and Barbuda Association of 

PWDs (ABAPD) which, since 1999, has advocated for improved health care, equal rights and 

access to justice for PWDs, in line with the UNCRPD.  In 2017, the Association was applauded 

for putting pressure on the State to ratify the Convention as well as draft a Disability Bill (which 

was subsequently passed by the legislature) to enhance the well-being of all PWDs. That said, 

although there were a number of groups advocating on behalf of PWDs in the past, such as the 

Organisation for the Hearing Impaired, the Organisation for the Visually Impaired and the 

Organisation for those Persons with Autism, the work of these organisations had reportedly 

“died off” in recent years for a number of reasons, including a lack of funding. 
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 More generally, several stakeholders interviewed suggested that advocacy by and on 

behalf of PWDs had, to some extent, been deficient in recent years because some professionals 

in the justice system were of the view that PWDs should “put up and shut up” even if they had 

legitimate concerns regarding the protection of their rights. Other stakeholders pointed to 

instances in which advocates on behalf of PWDs had received threats that their state-provided 

benefits would be withdrawn if they  attempted to bring national attention to the plight of PWDs. 

There was also a view that a number of PWDs were apprehensive when it came to speaking 

about their interests and concerns because of the fear that they might be victimised for doing so.   

 All 7 respondents to the 2020 study pointed to the passage of the Disabilities and Equal 

Opportunity Act as one of the most significant developments to have occurred in Antigua and 

Barbuda in the human rights sphere post-independence, and credited the advocacy work of 

NGOs actively working in the field, including the ABAPD, for this monumental development.  

 

4.    REPORTING   

 Articles 15(2) and Article 16(1) of the UNCRPD oblige States to take all effective 

legislative, administrative, judicial or other measures to prevent PWDs from being subjected to 

torture or cruel, inhuman or degrading treatment or punishment and from all forms of 

exploitation, violence and abuse. Among the elementary measures contemplated by these 

Articles is the due diligence requirement that competent national authorities must report cases 

in which PWDs are the subject of abuse, so that these cases could be effectively investigated and 

the perpetrators of the abuse brought to justice. 

 The 2017 responses revealed that, far too often, PWDs who were abused did not report 

harmful activities perpetrated against them. According to stakeholders, this was particularly the 

case in home and care settings, where these persons often believed that the perpetrator would 

withdraw support if adverse reports were made against them. Aside from this general 

apprehension, the interview responses suggested that because of poor education, many of the 

PWDs felt that they might be unable to communicate their complaints clearly and may not be 

taken seriously. This is possibly one of the main reasons why few cases of PWDs came before 
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the court. The respondents also stressed the need for professionals working in the justice system 

to be more proactive in their approach to identifying and investigating abusive situations. 

 The 2020 study revealed that, of the 3 respondents who had previous contact with the 

justice system, 2 believed that their cases were not given priority. These same persons were 

concerned that during the course of their prior interaction with the justice system, the police did 

not take their cases seriously.  

 

5.   ACCESS  

 To enable PWDs to fully participate in all aspects of the justice system, States are under 

an obligation, imposed by Article 9 of the UNCRPD, to take appropriate measures to provide 

these persons with access, on an equal basis with others, to various public institutions, including 

police stations, prosecuting departments, courts and other related facilities. States are also under 

an obligation to ensure that PWDs gain access to appropriate information and communications 

technologies, including public signage in Braille; live assistance and intermediaries, such as 

guides, readers and professional sign language interpreters, voice recognition and the Internet. 

In this context, the Committee on the Rights of PWDs pointed out in General Comment No. 2 

that, “accessibility is indeed a vital precondition for PWDs to participate fully and equally in 

society and enjoy effectively all their human rights and fundamental freedoms”,176 a view which 

was earlier affirmed by the said Committee in the case of Nyusti and Takács v. Hungary, when it 

noted that, “all services open or provided to the public must be fully accessible to PWDs in 

accordance with the provisions of Article 9 of the Convention.”177 

 Interviews in Antigua and Barbuda in 2017 revealed that access to public institutions 

such as the courts, police stations and the prison was a major challenge for PWDs in that State. 

More specifically, stakeholders interviewed indicated that while ramps existed at the High Court 

which allowed PWDs easy access to that court, the same could not be said of the Magistrates’ 

Court which remained practically inaccessible to these persons. Not only was entry to the 

Magistrates’ Court extremely difficult for PWDs, but also internal facilities, such as bathrooms, 

                                                           
176 Committee on the Rights of PWDs, ‘Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 9: 

Accessibility’, CRPD/C/GC/2, 22 May 2014, para. 12.   
177 (communication No. 1/2010, Views adopted on 16 April 2013) 
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and external facilities, such as parking areas for PWDs, were often occupied by persons without 

disability. Against this backdrop, should a person with a disability wish to access these facilities, 

he or she would no doubt be required to seek the assistance of someone to lift him or her up the 

stairs, which could be both a humiliating and frustrating experience.  

 In terms of access to prison facilities, this too, according to stakeholders interviewed in 

Antigua and Barbuda, posed serious challenges. In fact, PWDs in prison had to be lifted around 

the facility by other inmates, as appropriate ramps, lifts and other reasonable accommodation 

were unavailable.  PWDs who were accommodated at the mental hospital also faced these 

problems. Similar arguments regarding limited accessibility were made in respect of police 

stations, especially those located in rural communities.  

 In terms of access to substantive justice, reports are that there had been instances in which 

PWDs were unable to benefit from legal redress even where their rights may have been 

infringed. For example, a man with a disability was reportedly severely beaten by a police officer 

from Barbuda, but did not benefit from any legal redress; in fact, reportedly, the police officer, 

the alleged perpetrator, was still employed, and no compensation had been provided to the 

person who was the subject of the harm. Another example cited was of a person with a disability 

who was denied justice involving a pastor who had injured a person with a disability in a car 

accident. Reportedly, no compensation was ever paid to the complainant. Yet, still another 

example cited in the interviews was that of a man with a physical disability having suffered at 

the hands of someone who broke his crutches after kicking him down. The person reportedly 

went to the police, but the matter could not be taken further because he needed a medical report, 

which the doctor would not sign because she did not see any visible physical injury.  

 Ongoing challenges with respect to appropriate communication facilities by PWDs were 

also reported. Although there were a few individuals on whom the court could call upon on an 

ad hoc basis to assist persons who had difficulties communicating, there was, in general, a 

reported absence of the requisite expertise and facilities needed to fully assist PWDs. In short, 

the interviews revealed that access to sign language, braille, voice recognition and other related 

modes of communication was “poor”, though there was a Unit for the visually impaired – the T 
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N. Kirnon Unit for the Blind and Visually Impaired, which reportedly had acquired the services 

of an IT instructor.   

 The findings in 2020 were similar. All 7 respondents were of the view that police stations 

did not have designated areas for PWDs who were awaiting the laying of charges. Meanwhile, 

4 of the 7 respondents did not believe that local court buildings were sufficiently accessible to 

PWDs. Six of the 7 respondents also reported that ramps and disability friendly bathrooms were 

not available at court buildings and police stations. None was aware of special waiting spaces or 

elevators being provided. Separately, 6 of the 7 respondents said that interpreters were not 

provided at local courts. The respondents also expressed concern that PWDs who were 

considered uncontrollable were not accommodated separately from others during detention. 

 

6.    SPECIAL MEASURES  

 Article 13 of the Convention obliges States to ensure that PWDs are afforded “procedural 

and age-appropriate accommodations”, which has been interpreted to include the provision of 

special measures, in suitable circumstances, so as to enable their effective participation in legal 

proceedings.  

The IMPACT Justice 2017 study reported that although Antigua and Barbuda’s 

Evidence (Special Provisions) Act, 2009 made provision for a range of special measures, 

including the employment of intermediaries, live links and video testimony for PWDs 

who are deemed to be vulnerable victims or witnesses, and who were unable to give 

their best evidence without such assistance, its provisions had not in practice been 

utilized in relation to PWDs.  

 All of the respondents to the IMPACT Justice 2020 survey were of the view that 

while in camera hearings were conducted when sensitive matters were being heard 

involving PWDs, the lack of court orientation was a major weakness in Antigua and 

Barbuda’s treatment of PWDs.  
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7.   LEGAL REPRESENTATION 

 Article 13 of the UNCRPD places an obligation on States to ensure effective access to justice 

to PWDs on an equal basis with others, including through the provision of procedural and age-

appropriate accommodations, such as legal representation in suitable cases. This obligation is 

aimed at facilitating the effective role of PWDs as direct and indirect participants in the justice 

system, including as defendants in all legal proceedings, from the investigative stage to the 

conclusion of these proceedings. This provision necessitates that States not only provide the 

necessary incentives for members of the private bar to assist PWDs who are in conflict with the 

law, but also to develop a system of legal aid provision commensurate with the circumstances 

of PWDs who might otherwise not be in a position to afford to obtain legal representation on 

their own volition. 

 The provision of legal representation, according to the 2017 stakeholders, remained a 

challenge for PWDs within the justice system of Antigua and Barbuda. For instance, although 

legal aid was reportedly available for PWDs, this was only in cases of murder, and would 

therefore not, in principle, be granted in cases involving lesser offences. More generally, in those 

cases where legal aid was not provided, the provision of legal representation appeared to be 

highly dependent on the “willingness of attorneys to go all out in order to assist the client with 

disabilities.” The challenge in this context appeared to be that attorney’s fees were generally 

prohibitive for PWDs largely because they were often not working or living independently and 

they experienced tremendous difficulties in litigating or defending their concerns before the 

court.  

 The 7 IMPACT Justice survey respondents in 2020 were concerned about the general 

unavailability of legal aid and the fact that legal representation of a person with a disability was 

still heavily dependent on the person’s ability to pay legal fees.   

 

8.     COUNSELLING AND RELATED FORMS OF SUPPORT AND ASSISTANCE  

 PWDs who come into contact with the justice system often invariably face a number of 

impediments to giving their best evidence, including reliving traumatic experiences in the 

context of a wholly unfamiliar legal environment as well as being possibly further victimised by 
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the adversarial nature of legal proceedings. In order to alleviate some of these difficulties faced 

by PWDs, Article 25 of the Convention envisaged that States would provide them with 

appropriate support services so that they could obtain the “the highest attainable standard of 

health” whilst participating in legal proceedings. This provision covers, among other things, 

access to counselling and psychiatric assistance and demands that these services be “free or 

affordable” and of a high quality.  

 Respondents to the 2017 survey reported that although counselling and related services 

were afforded PWDs who came into contact with the justice system, these services were typically 

for a short duration and at times sporadic in nature, primarily because of the relatively small 

cadre of counsellors available with the expertise required for treating with the unique challenges 

posed by PWDs. 

 The 2020 survey respondents endorsed the findings of 2017, with all respondents 

expressing concern about the general lack of adequate provision of counselling, although they 

recognized that other forms of assistance, for example, financial, had been provided by the 

Government to some PWDs who came into contact with the justice system. 

 

9.   PRIVACY AND CONFIDENTIALITY  

Article 22 of the Convention obliges States to ensure that PWDs are not subject to 

arbitrary or unlawful interference with their privacy, and further makes it clear that States are 

under an obligation to protect the confidential nature of personal, health and rehabilitation 

information of PWDs on an equal basis with others. 

  The 2017 interviews revealed that, in Antigua and Barbuda and all of the countries 

examined in this report, in camera hearings were conducted in appropriate cases involving 

PWDs, such as where they were children or victims of sexual abuse. However, according to 

stakeholders, the biggest practical challenge in this context lay in the fact that, because of 

inadequate access to police stations, courts, social services departments and other state entities, 

PWDs were often required to disclose their private details to multiple stakeholders in the justice 

system, which proved to be both a humiliating and potentially victimizing experience for these 

already vulnerable persons. At the systemic level, stakeholders also noted that, given the relative 
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smallness and close-knit nature of the communities within which PWDs live, confidential 

information in relation to legal proceedings in which they were involved, in particular, instances 

of sexual abuse, was often disclosed and widely circulated, which at times became a discussion 

point in these communities, thereby further victimizing PWDs. 

 

10.   REHABILITATION AND REINTEGRATION  

 In an effort to ensure that PWDs who come into contact with the justice system are 

afforded the opportunity to attain and maintain maximum independence, full physical, mental, 

social and vocational ability, and full inclusion and participation in all aspects of life, Article 26 

of the UNCRPD places an obligation on States to provide appropriate rehabilitative programs 

and reintegration activities for these persons. More particularly, the Convention contemplates 

that PWDs will benefit from various disability-sensitive programs in the areas of health, 

employment, education and social services, and that these programs will be afforded to these 

persons at the earliest possible stage of legal proceedings, having regard to their individual 

needs.  

 The 2017 survey report revealed that, in Antigua and Barbuda, stakeholders indicated 

that there were no specialised rehabilitation programs for PWDs. Instead, the involvement of 

PWDs in rehabilitation was very much dependent on the offence in question, the age of the 

offender and where that person was detained/accommodated. At the prison, there were 

reportedly no government-run programs for PWDs, though from time to time voluntary 

organisations provided courses in Mathematics and English. There were no specific programmes 

for rehabilitation of those who took drugs or had engaged in sexual misconduct. Additionally, 

although computers were available at the facility, there was very little space for their effective 

use.  

More generally, reintegration of PWDs was problematic in Antigua and Barbuda, as no 

structured system to this end was in place. Counseling might have been provided in some cases, 

but follow-ups to ensure that the person did not engage in further criminality was weak, in 

particular for those persons who did not have a stable home or family setting to which they 

returned.  
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 The 2020 survey findings endorsed the 2017 findings, with all the respondents noting 

that they were not aware of rehabilitation or reintegration programmes in Antigua and Barbuda 

to assist PWDs after they had come into conflict with the law. All 7 respondents also shared that 

they did not believe that authorities considered diversion a priority in treating with PWDs after 

they came into conflict with the law. 

 

11.  TRAINING AND AWARENESS-RAISING 

 The supreme importance of training and awareness-raising in respect of stakeholders 

who interact with PWDs who come into contact with the justice system is evidenced by the fact 

that these obligations are referred to in several Articles of the UNCRPD, namely Articles 8(2)(d), 

9(2)(c), 13(2) and 26(2). Collectively, these Articles provide that States are under an obligation to 

train stakeholders who interact with PWDs as well as raise awareness among these stakeholders 

about the rights of PWDs so that these persons could benefit from improved access to justice. 

Among the professionals recognized by the Convention as in need of specialized training are 

judicial officers, the police and prison staff and social workers, as these persons most frequently 

interact with PWDs. As averred to by the Committee on the Rights of PWDs in its General 

Comment on Accessibility, the advantages associated with training and awareness-raising in the 

context of the justice system are numerous, including enhanced identification and assessment; 

improved access to various facilities and modes of communication; and a more pragmatic 

approach to the rehabilitation and reintegration of PWDs.178  

 The majority of respondents to the 2017 survey in Antigua and Barbuda noted that while 

everyone in the justice system recognised the importance of training in respect of the 

identification, assessment and treatment of PWDs, specific training in this regard had been 

“poor”. This appeared to be the case not only in respect of police officers, but also in relation to 

other key personnel in the justice system, including social workers, probation officers and 

members of the judiciary. 

                                                           
178 Committee on the Rights of PWDs Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 

9: Accessibility, CRPD/C/GC/2, 22 May 2014, para. 19. 
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 The 7 respondents to the 2020 survey shared similar concerns and recommended that 

training be improved, so that officials are better able to respond to the needs and concerns of 

PWDs who come into contact with the justice system. They also recommended training 

programmes for offenders with disabilities to assist in their reformation.   

 

CONCLUSION 

 Although Antigua and Barbuda is to be commended for its introduction of the Disabilities 

and Equal Opportunities Act, both the 2017 and 2020 IMPACT Justice studies revealed that there 

are serious shortcomings associated with that country’s approach to addressing the rights and 

interests of PWDs who come into contact with the justice system. Both studies suggest that 

mechanisms to access the status of PWDs, especially those with mental health issues could be 

improved; disability-insensitive terminologies are still being used to describe PWDs; access to 

physical and technological facilities remain limited; and rehabilitation for PWDs who had a prior 

interaction with the justice system remained weak and training of justice system officials with 

regard to the needs and concerns of PWDs could be improved.  
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BARBADOS 

 Situational Overview 

 When the 2010 census was held in Barbados the population was estimated to be 277,821 

of whom 144,803 were female and 133,018 were males. Approximately 11,546 persons or 4% of 

the population (4960 males, and 6586 females) were reported as having recognised disabilities. 

The majority or (3176) reported having arthritis, followed by those with serious visual 

impairment (1465); those unable to walk (948) and those with hearing impairment (819). A 

quarter of the PWDs lived in the parish of St. Michael, followed by Christ Church, and St Phillip. 

The statistics are shown in Table 4 below.179 

Table 4: Population with Disability/Major Impairment by Sex, Parish and Type of Disability/major 

Impairment  

Parish 

 and 

Sex 

Total Deafness Significant 

Hearing 

Impairment 

Blindness Significant 

Vision 

Impairment 

Unable 

to 

Speak 

Significant 

Speech 

Impairment 

Severe 

Arthritis 

Unable 

to 

Walk 

Unable 

to 

Climb 

Stairs 

Unable 

to take 

care of 

self 

 Both 

Sexes 

314 819 408 1,465 217 336 3,176 948 740 708 

Male 4,960 145 349 205 662 131 184 799 374 264 286 

Female 6,586 169 470 203 803 86 152 2,377 574 476 422 

            

Source: Barbados National Census 2010: 2010-PHC-Report-Vol.1.pdf (stats.gov.bb) 

 

Legislative and Institutional Context  

PWDs are not singled out in the Barbados Constitution of 1966 for special treatment. 

Thus, the fundamental rights section of the Constitution begins with a general guarantee of 

fundamental rights and freedoms to every person regardless of race, place of origin, political 

opinions, colour, creed or sex: disability is not mentioned. However, d. 23(a0 and (b) provide 

that no law shall make any provision that is discriminatory and that no persons shall be treated 

in a discriminatory manner by any person under any written law, or in the performance of duties 

of any public office or authority.180 

                                                           
179 https://ghdx.healthdata-org>record>barbados-population. 
180 1966 Barbados Constitution, Cap. 1, ss. 2 and 23(a) and (b).  
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Barbados signed the UNCPD on July 19, 2007 and ratified it on February 27, 2013.181 Up 

to mid-2021 no disability legislation had been enacted.  It also signed the Convention on the 

Rights of the Child (CRC) on April 19, 1990 and ratified it on October 9 of the same year.182  

In 2020, Barbados enacted the Employment (Prevention of Discrimination) Act. 183This Act 

prohibits discrimination against PWDs inter alia in the creation of jobs, advertisements and in 

determining who should be offered employment, and at section 7(1) provides that an employer 

shall at the request of an employee make such adjustments for the employee as may be 

reasonable, for example by modifying equipment for the use of the employee, providing a reader 

or interpreter for the employee. It also provides at s.16(1) that exclusion of a person who has a 

disability from a sport is not unlawful if the sport is intended wholly or mainly for persons who 

have a particular disability and a person’s disability is not of that kind.  The Act does not extend 

to education or the provision of other state services.184 Up to July 2021, there had been no reports 

of legal action against employees for non-compliance.  

The Education Act, 1987 (Cap. 41) exempts children from compulsory attendance at 

schools if they are suffering from a physical or mental handicap which renders them incapable 

of being educated by ordinary methods of instruction, or are receiving special education which 

is “suitable for persons who are mute, deaf, blind or otherwise physically or psychologically 

disabled or mentally retarded”. The Act also provides at s. 53(1) that the Minister may, after 

investigations, provide for the education of any child requiring special educational treatment, 

and where it is not practicable to do so, the Minister may provide facilities for special education 

at any school, and at s. 3(4) for transportation to take that child to school.  

The Ministry of Education, Youth Affairs and Sports in its 2002-12 Strategic Plan 

encouraged the development of an integrated system to recognize the existence of multiple 

intelligences and abilities and ensure that these were addressed in the classroom. 185At the 

national level, the country’s 2006-25 National Strategic Plan seeks to improve the quality of life of 

                                                           
181 https://treaties.un.org>UNCRPD. 
182 https://treaties.un.org>Convention on the Rights of the Child. 
183 No. 26 of 2020. 
184 See U.S. Dept of State. Bureau of Democracy, Human Rights and Labour. Country Reports on Human Rights Practices for 

2017. Barbados. 
185 https://education-profiles-org>barbados>inclusion, August 31, 2021. 
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PWDs. It envisages measures to improve teacher training for special education teachers, improve 

education infrastructure to support PWDs, encourage the development of positive attitudes 

towards PWDs and review legislation to facilitate equal opportunities for all. In addition, one of 

its strategies is to expand the capacity to undertake diagnostic testing for those who may have 

learning disabilities or who may be sight and/or hearing impaired.186 

In 2021 special education services are being provided in specially equipped classrooms 

or special units in primary schools including the Erdiston Special Needs Schools; the John Payne 

School for Exceptional Children; the Providence Elementary School and Sunshine Early 

Stimulation Centre. Schools at the secondary level include the Providence Secondary School, the 

Ann Hill School which caters to secondary school-age children with global developmental 

delays and other disabilities and children who are deaf or hearing impaired, blind or visually 

impaired attend the Irving Wilson School. Other children with disabilities are being addressed 

in regular classrooms or in special classrooms at regular schools.187 

The  Mental Health Act, 1989 (Cap. 45), like similar legislation in the region, provides at 

section 7(3) that a police officer not below the rank of sergeant, or of a lower rank acting on the 

authority of a sergeant or officer of higher rank may take a person into custody if, from that 

person's general appearance or conduct in conversation, the police officer reasonably believes 

that the person is suffering from a mental disorder. In these circumstances, the police may, 

depending on the circumstances, choose to lay a charge against the person alleged to be suffering 

from a mental disorder or commit the persons to a mental hospital within 24 hours after custody. 

In respect of the latter, under s. 7(5), the police officer must, however, inform the person’s 

relatives or next-of-kin of the fact of his or her custody and reasons therefor, and must make 

arrangements for relatives to communicate with the person. Section 7 addresses situations in 

which, in the opinion of a court, an accused person charged before it with an offence is or appears 

to be suffering from a mental disorder. In these circumstances, the court may order that that 

person be admitted to a mental hospital for a period not exceeding 8 weeks. That person may 
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later be discharged by the said court that ordered his/her admission, and the court may specify 

certain conditions of discharge.  

Under section 13 of the Act, where a person on trial before the High Court is deemed 

unfit to plead not guilty by reason of insanity, or guilty but suffering from diminished 

responsibility, the court may permit that person’s detention at Her Majesty’s pleasure. However, 

this raises an important constitutional question, since detention at Her Majesty’s pleasure 

offends the principle of separation of powers whereby the court has effectively been deprived of 

its sentencing power by the legislature when it enacted section 13 of the Act.  

Promises to enact a comprehensive disability Act have been made. Thus, a former 

Minister of Social Care, Constituency Empowerment and Community Development, Steven 

Blackett, stated that the then government was committed to passing disability legislation,188 and 

in 2017, Member of Parliament Edmund Hinkson bemoaned the fact that there was still no 

legislation on the statute book of the country to provide for the full and effective participation 

and inclusion in society of PWDs.189 He also noted that the previous administration had failed to 

address building standards and to amend the Road Traffic Act to address parking for PWDs even 

though in 2016 a petition on this matter which had received 12,500 signatures had been presented 

to then Prime Minister Stuart.190 Eventually, in 2018, the Road Traffic Act was amended by 

insertion of section 88A  to provide for designated parking spaces for PWDs and for anyone who 

is not of this group found guilty of parking in these spots for over 2,600 plus persons who utilize 

Disability Parking Badges the fine is $500.  In the words of the Minister of Transport and Works 

who piloted the Bill:  “Mr. Speaker, in this Bill we also define a person with a disability. It means 

a person whose mobility is limited as a result of a permanent or temporary disability that makes 

it impossible for the person to walk or to move basically. So, we have covered the disabled 

community and for the first time, Parliament has decided to recognise the rights of the disabled 

community in relation to the road traffic legislation.” 191 

                                                           
188 https://www.barbadosadvocate.com/news/new-disabilities-act-way  
189  https://www.barbadostoday, 2017/03/03. Opposition-mp-appeals-for-disabilities-legislation… 
190 Ibid. 
191 Barbados Council for the Disabled. Annual Report, June 2018, 12. 
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Such legislation is important because it is expected to incorporate and codify the rights 

to which PWDs are entitled under the UNCRPD. It will also promote the integration of these 

persons into the mainstream of national life by enabling the authorities to implement and enforce 

appropriate regulations in relation to access to public facilities and services, education, 

employment and cultural expression, with a view to substantially reducing social inequities that 

are endured by PWDs. It will also enable PWDs who seek to access the justice system to be able 

to do so in a fair, and disability-sensitive manner that does not unduly prejudice their interests.  

Nonetheless, Barbados, through its Disabilities Unit, has adopted a policy on PWDs, and 

has indicated its commitment to implement the 2030 Development Agenda for all PWDs. 192The 

role of the Disabilities Unit is to facilitate, advocate, and promote the advancement and 

empowerment of PWDs in order to ensure equal opportunities for integration and participation 

in all aspects of community living.193  

Meanwhile, the Barbados Council for the Disabled (BCD) which was the Barbados Council 

for the Handicapped prior to 1990, is the non-governmental umbrella body that partners with 

all sectors of the community and international agencies to effect change and champion the rights 

of PWDs, thereby ensuring their full and effective integration into society. An overview of the 

work of the Council has been published on its website. Since 2002 it has been issuing parking 

permits for PWDs; operates two specially adapted buses for children with disabilities and others; 

has introduced Blind Cricket which continues to make a significant impact on the lives of PWDs; 

has heightened awareness of all school aged children to the rights, needs and abilities of PWDs 

through the introduction of a Disability Awareness Day and has been campaigning for a fully 

accessible Barbados. In 2017 it was reported that the BCD had administered several programmes 

focusing on women and girls with disabilities, recognizing that by their inclusion in the 

workforce they were being empowered to exercise their rights and responsibilities.194 The 

Council has also published several pamphlets on a variety of subjects and a directory of services 

                                                           
192 Ibid. 
193 https://www.gov.bb/Departments/disabilities-unit.  

194 Report to Committee on the Elimination of Discrimination against Women. 67Th Session , July 3-21, 2017, Item 4 of the 

provisional agenda consideration of reports submitted by States Parties under Art. 18 of the convention for the Elimination of all 

Forms of Discrimination against Women. List of issues and questions in relation to the combined Fifth to Eighth Periodic Reports 

of Barbados. Addendum. Replies of Barbados, July 5, 2017. 
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including a handbook for politicians to facilitate their interaction with constituents who have 

disabilities. 195 

There are currently eighteen (18) organizations and four (4) associates affiliated to the 

Council. 196 While the Council has acknowledged that some measures have been adopted in 

recent years to advance the rights of PWDs, it has nonetheless expressed disappointment about 

the lack of accurate up-to-date statistics on PWDs, the absence of disability-specific  legislation; 

the fact that transportation continued to be a challenge facing PWDs in Barbados and the fact 

that many public areas still lack the necessary ramps, railings, parking and bathroom 

adjustments.  The Fully Accessible Barbados Initiative of the Council which resulted in 

improvements in accessibility to older buildings and the Town and Country Planning 

Department has set standards for all public buildings. As a result, the University of the West 

Indies, supermarkets and many other institutions and public buildings have provided ramps, 

reserved parking and accessible bathrooms for PWDs.  

Overview of the IMPACT Justice Survey in Barbados  

Barbados was not included in the IMPACT Justice 2017 survey which was confined to 

the OECS and was mainly by interview.  Between June and October 2020, the questionnaire used 

to obtain information on specific access to justice issues which impact the quality of life of PWDs 

(PWD) in the Caribbean was distributed to 104 persons in Barbados. It examined the types and 

numbers of disabilities; discrimination against PWD; awareness and perceptions of the 

UNCRPD; legal frameworks; enabling environments for PWD; access to justice for PWD; 

experience of PWD during contact with the justice system and rehabilitation of offenders with 

disabilities.  

Of the 104 questionnaires distributed between June and November of 2020, 3% or 11 were 

returned. The majority of the respondents were female (7 out of 11 or 64%), while 4 were male. 

Ten of the 11 respondents had either been educated to tertiary and secondary level; 4 of the 11 

respondents were employed at the time of taking the survey; 10 or 91% reported having at least 

one disability with the majority having difficulty walking/climbing stairs and finding it difficult 
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196 Ibid. See Appendix 1.  
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to care for themselves. However, between 73% and 83% had no difficulty seeing, hearing, 

remembering or communicating. Seven or 60% of those with disabilities reported a previous 

interaction with the police or court system but only 4 stated the nature of the interaction: one 

worked at the courts; another had been involved in a domestic violence case between her son 

and daughter; another was victim of a crime; another had been convicted for the importation of 

marijuana. From the responses, it was clear that the four other respondents were or had been 

associated with the justice system in some capacity, even though they did not provide specifics.   

With regard to the UNCPWD, 56% or 6 respondents reported knowledge of its the 

provisions and believed that the rights contained therein were available to PWDs in Barbados. 

Nine (9) or 86% of the respondents believed that their country had a national policy and 

legislation on the rights of PWDs, but a smaller number - 6 or 56% did not believe that the policy 

and legislative framework were sufficient to secure their rights. In fact, the national policy is in 

need of updating and there is no legislation setting out the rights and responsibilities of person 

with disabilities.   

 The findings of the survey are presented below in a thematic fashion, following the ten 

(10) key provisions of the Convention of the Rights of PWDs which are assessment, attitudes and 

perceptions, advocacy, reporting, access, special measures, legal representation, counseling and 

related forms of support and assistance, rehabilitation and reintegration and training and 

awareness-raising.197   

 

1.   ASSESSMENT  

 Articles 25(b) and 26(2) of the UNCRPD place an obligation on States to ensure that 

PWDs who come into contact with the justice system are properly identified and assessed, so 

that appropriate forms of early intervention and reasonable accommodation could be provided 

to enable them to fully participate in any ensuing legal proceedings. The importance of early and 

accurate assessment of PWDs lies in the fact that it creates an opportunity, from the very outset, 

for the specific difficulties that these persons face to be identified and for an individualised care 

plan to be developed to assist them, not only in terms of access to physical facilities, but in 
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communication and support services. The articles also provide a basis for determining the 

capacity of these persons so that diversion and rehabilitative services could be provided, 

consistent with their needs and will and preferences. This sentiment was expressed by the 

Committee on the Rights of PWDs in its recent General Comment on Article 19 of the 

Convention, when it noted that assessments are particularly necessary in cases involving 

persons with intellectual disabilities, as these individuals often require “complex 

communication requirements”,198 which would otherwise not be made available without an 

accurate assessment having been completed. 

 All 7 Barbadian respondents to the 2020 survey who had come into contact with the 

justice system indicated that no assessment of their disability had been carried out by trained 

professionals. By the same token, none replied that a report about their disability, including 

injuries, diagnoses, prognosis or treatment, had been prepared by trained medical professionals 

during the course of their interaction with the justice system.  

2.  ATTITUDES AND PERCEPTIONS  

 Article 8 of the UNCRPD requires that States adopt immediate, effective and 

appropriate measures to “combat stereotypes, prejudices and harmful practices relating to 

PWDs” who come into contact with the justice system, whilst simultaneously promoting 

“positive perceptions and greater social awareness” towards these persons. The Committee on 

the Rights of PWDs, in its recent General Comment on the Right to Independent Living, 

reaffirmed the importance of States taking this obligation seriously in practice,199 as a failure to 

ensure full compliance may have grave negative externalities, including improper assessment of 

PWDs; inadequate provision of social services and specialised modes of communication; 

secondary victimisation; de jure and de facto discrimination; and a failure to make reasonable 

accommodation for PWDs who come into contact with the justice system. 

                                                           
198 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment on article 
19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, para. 21 
199 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment 
on article 19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, paras. 5 
and 15(f) 
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A majority of the respondents (the 7 who had been in contact with the justice system) 

reported that although some justice system officials were sensitive to the unique needs, rights 

and interests of PWDs, they did not believe that the majority (including police officers, social 

workers, probation officers and prosecutors) took their concerns seriously. A concern about 

general insensitivity of justice system officials to PWDs who came into contact with the justice 

system was also reported by over half of the respondents.  

 

3.   ADVOCACY  

 Article 21 of the UNCRPD obliges States to take all appropriate measures to ensure that 

PWDs as well as institutions and individuals advocating for and on their behalf can exercise the 

right to freedom of expression and opinion, including the freedom to seek, receive and impart 

information and ideas through all forms of communication. The importance of this right cannot 

be overstated, since it is the gateway to PWDs fully expressing their wills and preferences, and 

provides an avenue through which these individuals can communicate and challenge decisions 

that touch and concern their lives in the context of the justice system. 

Although the Barbados Council for the Disabled advocates on behalf of PWDs, 

particularly in respect of claims of discrimination against them, all of the respondents surveyed 

expressed that, in their previous interaction with the justice system, NGO representatives were 

not allowed to support them. Respondents further indicated that social workers were not in 

attendance when they were being interviewed by police officers. The respondents expressed 

their hope that the legal professional and civil society will play a more active role in advocating 

for the human rights of PWDs who come into contact with the justice system. More particularly, 

respondents were unanimous in noting that advocacy in respect of the enactment of a 

comprehensive piece of disability legislation must not wane. 

 

4.   REPORTING 

 Articles 15(2) and Article 16(1) of the UNCRPD oblige States to take all effective 

legislative, administrative, judicial or other measures to prevent PWDs from being subjected to 

torture or cruel, inhuman or degrading treatment or punishment and from all forms of 

exploitation, violence and abuse. Among the elementary measures contemplated by these 
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Articles is the due diligence requirement that competent national authorities must report cases 

in which PWDs are the subject of abuse, so that these cases could be effectively investigated and 

the perpetrators of the abuse brought to justice. 

The seven respondents with disabilities who had been in contact with the justice system 

indicated that they did not believe that their cases were given priority. In addition, these 

respondents noted that the police, in particular, did not take their concerns seriously.  

 

5.    ACCESS  

To enable PWDs to fully participate in all aspects of the justice system, States are under 

an obligation, imposed by Article 9 of the UNCRPD, to take appropriate measures to provide 

them, on an equal basis with others, with access to various public institutions, including police 

stations, prosecuting departments, courts and other related facilities. States are also under an 

obligation to ensure that PWDs gain access to appropriate information and communications 

technologies, including public signage in Braille; live assistance and intermediaries, such as 

guides, readers and professional sign language interpreters, voice recognition and the Internet. 

In this context, the Committee on the Rights of PWDs pointed out in General Comment No. 2 

that, “accessibility is indeed a vital precondition for PWDs to participate fully and equally in 

society and enjoy effectively all their human rights and fundamental freedoms”,200 a view which 

was earlier affirmed by the said Committee in the case of Nyusti and Takács v. Hungary, when it 

noted that, “all services open or provided to the public must be fully accessible to PWDs in 

accordance with the provisions of Article 9 of the Convention.”201  

The 7 respondents who had previous interactions with the justice system in Barbados did 

not think that it was sufficiently accessible to PWDs. More pointedly, the majority reported that 

police stations did not generally have designated areas for PWDs who were awaiting the laying 

of charges. While the majority of respondents pointed to the existence of ramps at local court 

buildings and some police stations, a significant number of respondents (89%) made it clear that 

other forms of reasonable accommodation were not afforded them. Most of the respondents  

                                                           
200 Committee on the Rights of PWDs, ‘Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 9: 

Accessibility’, CRPD/C/GC/2, 22 May 2014, para. 12.   
201 (communication No. 1/2010, Views adopted on 16 April 2013) 
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were also concerned that professional sign language services were not easily accessible to them 

and that readers and interpreters were few and far between.  

 

6.   SPECIAL MEASURES 

 Article 13 of the Convention obliges States to ensure that PWDs are afforded 

“procedural and age-appropriate accommodations”, which has been interpreted to include the 

provision of special measures, in suitable circumstances, so as to enable their effective 

participation in legal proceedings. The Barbados Evidence Act, Cap. 121 does not speak to video 

links or a recording procedure for PWDs who appear before the courts.  

None of the respondents who had previous encounters with the justice system indicated 

that they were provided with court orientation sessions. Accordingly, they reported being were 

quite unaware of the roles and functions of key court room actors. Yet,  half of these respondents 

also stated that they had received clear explanations about the trial process!  Also, some who 

were hearing impaired reported that they were occasionally afforded interpreters, but the 

provision of such a service was sporadic. Closed-captioning on courtroom screens and readers 

skilled in professional sign language were noticeably absent from the cases in which respondents 

were involved or of which they had knowledge. 

 

7.    LEGAL REPRESENTATION 

 Article 13 of the UNCRPD places an obligation on States to ensure effective access to 

justice to PWDs on an equal basis with others, including through the provision of procedural 

and age-appropriate accommodations, such as legal representation in suitable cases. This 

obligation is aimed at facilitating the effective role of PWDs as direct and indirect participants in 

the justice system, including as defendants in all legal proceedings, from the investigative stage 

to the conclusion of these proceedings. This provision necessitates that States not only provide 

the necessary incentives for members of the private bar to assist PWDs who are in conflict with 

the law, but also to develop a system of legal aid provision commensurate with the 

circumstances of PWDs who might otherwise not be in a position to afford to obtain legal 

representation on their own volition. 
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All of the respondents who had interacted with the justice system indicated that they 

were not promptly informed of the charges against them directly or indirectly, while half 

reported that the police had not waited for their attorney to be present before taking statements 

or interviewing them. All of the respondents noted that they could not afford counsel and that 

they explained this to the police officer(s) who did not suggest counsel, and they were not 

allowed to call NGO representatives to act in a support/advocacy capacity on their behalf.  

 

8.     COUNSELING AND RELATED FORMS OF SUPPORT AND ASSISTANCE  

 PWDs who come into contact with the justice system often invariably face a number of 

impediments to giving their best evidence, including reliving traumatic experiences in the 

context of a wholly unfamiliar legal environment as well as being possibly further victimised by 

the adversarial nature of legal proceedings. In order to alleviate some of these difficulties faced 

by PWDs, Article 25 of the Convention envisaged that States would provide them with 

appropriate support services so that they could obtain “the highest attainable standard of 

health” whilst participating in legal proceedings. This provision covers, among other things, 

access to counseling and psychiatric assistance, and demands that these services be “free or 

affordable” and of a high quality.  

All 7 respondents with disabilities noted that counseling and related forms of assistance 

had not been routinely provided during their contact with the justice system. While 75% of these 

respondents reported that a caregiver or support person had been allowed to accompany them, 

all were concerned that there was a general practice of justice system officials not routinely 

informing parents/ guardians/ caretakers of their status during the encounter with the justice 

system. Separately, all respondents noted that no system of referral to NGOs for support/ 

assistance had t been in place during their interaction with the justice system.  

9.     PRIVACY AND CONFIDENTIALITY  

 Article 22 of the Convention obliges States to ensure that PWDs are not subject to 

arbitrary or unlawful interference with their privacy, and further makes it clear that States are 

under an obligation to protect the confidential nature of personal, health and rehabilitation 

information of PWDs on an equal basis with others. 
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  The interviews revealed that, in all of the countries examined in this report, in camera 

hearings were conducted in appropriate cases involving PWDs, such as where they were 

children or victims of sexual abuse. However, according to stakeholders, the biggest practical 

challenge in this context lay in the fact that, because of inadequate access to police stations, 

courts, social services departments and other state entities, PWDs were often required to disclose 

their private details to multiple stakeholders in the justice system, which proved to be both a 

humiliating and potentially victimizing experience for these already vulnerable persons. At the 

systemic level, stakeholders also noted that, given the relative smallness and close-knit nature of 

the communities within which PWDs live, confidential information in relation to legal 

proceedings in which they were involved, in particular, instances of sexual abuse, was often 

disclosed and widely circulated, which at times became a discussion point in these communities, 

thereby further victimizing PWDs. 

 

10.    REHABILITATION AND REINTEGRATION 

 In an effort to ensure that PWDs who come into contact with the justice system are 

afforded the opportunity to attain and maintain maximum independence, full physical, mental, 

social and vocational ability, and full inclusion and participation in all aspects of life, Article 26 

of the UNCRPD places an obligation on States to provide appropriate rehabilitative programs 

and reintegration activities for these persons. More particularly, the Convention contemplates 

that PWDs will benefit from various disability-sensitive programs in the areas of health, 

employment, education and social services, and that these programs will be afforded at the 

earliest possible stage of legal proceedings, having regard to their individual needs.  

One respondent who had interacted with the justice system noted that he was aware of 

the existence of vocational and training programmes for PWDs, but none reported having 

benefitted from any of these programmes.  

 

11.  TRAINING AND AWARENESS-RAISING  

 The supreme importance of training and awareness-raising in respect of stakeholders 

who interact with PWDs who come into contact with the justice system is evidenced by the fact 

that these obligations are referred to in several Articles of the UNCRPD, namely Articles 8(2)(d), 
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9(2)(c), 13(2) and 26(2). Collectively, these Articles provide that States are under an obligation to 

train stakeholders who interact with PWDs as well as raise awareness among these stakeholders 

about the rights of PWDs so that these persons could benefit from improved access to justice. 

Among the professionals recognized by the Convention as being in need of specialized training 

are judicial officers, the police and prison staff and social workers, as these persons most 

frequently interact with PWDs. As averred to by the Committee on the Rights of PWDs in its 

General Comment on Accessibility, the advantages associated with training and awareness-

raising in the context of the justice system are numerous, including enhanced identification and 

assessment; improved access to various facilities and modes of communication; and a more 

pragmatic approach to the rehabilitation and reintegration of PWDs.202 

Although more than half of the respondents (6 out of the 11) were aware of the UNCRPD, 

these same individuals indicated that, in their previous interaction with the justice system, there 

was a perceptible lack of disability awareness among justice system officials. 

CONCLUSION 

There is need for an updated government policy and legislation for PWDs, and a modern 

Mental Health Act. The Government of Barbados and the Barbados Council for the Disabled are 

providing a number of important services to PWDs and must be commended. To these should 

be added: a greater emphasis on disability-sensitive training and increased awareness-raising 

both for staff of justice sector institutions, PWDs themselves and the general public; and 

improved physical and technological access to justice sector institutions for PWDs. Most of these 

services should be provided for in the special legislation recommended as part of the 

Government’s obligations under the UNCRPD.   

 

 

                                                           
202 Committee on the Rights of PWDs Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 

9: Accessibility, CRPD/C/GC/2, 22 May 2014, para. 19. 
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BELIZE  

Situational Review 

Belize is the only English-speaking country in Central America, and by virtue of its 

geographical location and historical background, is a part of both Central America and the 

Caribbean.  

The 2010 Census Report revealed that there were 324,528 persons living within the 

borders of the country of Belize.203 It contained no statistics with respect to PWDs, but a 2011 

national consultation estimated that there were more than thirty-five thousand persons (35,000) 

with disabilities living in Belize 204, and two years later, in 2013, a PAHO /WHO study estimated 

that 13% of all adults in Belize had a mental illness.205 

Legislative and Institutional Framework 

Although PWDs are not singled out in the Constitution of Belize  for special treatment, 

constitutional provisions nonetheless apply to them, as section 6(1) of the Constitution provides 

that all persons are equal before the law and are entitled without any discrimination to the equal 

protection of the law.206 

On May 9, 2011 Belize signed the Convention on the Rights of PWDs and ratified it on 

June 2, 2011.207 However, it has not incorporated the provisions of this instrument into domestic 

law and there is therefore no legislation specifically for PWDs.208  

Belize signed the Convention on the Rights of the Child on March 2, 1990 and was the 

fifth country to do so. This was the first international treaty to integrate all human rights with 

reference to children, encouraging them to participate in family, cultural and social aspects of 

life. It emphasizes the right to survival, development and protection against abuse, neglect and 

                                                           
203 https://sib.org.bz>publications. 
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207 https://www.upr-info-org>a_hrc_25_13_belize. 
208 https://www.internationaldisability.org.Belize. 
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exploitation.209 A special education unit established by the Government in 1991 was renamed the 

National Resource Center for Inclusive Education (NaRCIE) in 2007.210 

The Education Act, 2000 provides that no citizen or permanent resident of Belize shall be 

refused admission to any school on account of religion, race, ethnicity, language or political 

affiliation, and does not mention PWDs. However, the Education and Training Act of 2010 states 

that the provision of education is sensitive to the particular needs of both males and females and 

“caters to the special needs of challenged pupils.”  

According to a report on inclusive education in Latin America and the Caribbean, a 

National Plan of Action for Children and Adolescents in Belize for 2014-2015 promised that all 

children with disabilities would have access to relevant education with at least 60% enrolment 

within the regular school system. It also noted that government departments and NGOs were 

working together to provide an enabling environment for children with disabilities, and schools 

throughout the country are working towards the establishment of special education classes or 

centres in regular schools. Also, systems were in place for children with disabilities to sit national 

and international examinations including those offered by the Caribbean Examinations Council.  

In addition, the Government had developed Guidelines for the Provision of Special Arrangements in 

National Examinations for Candidates with Special Education Needs under NARCIE.  However, 

because of limited staff and resources in some districts only 30% of the children with Education 

Learning Needs were being accessed. 211 

While there is evidence that progress is being made towards including PWDs in the 

education system, a report, updated in June 2020, regretted that there is no explicit definition of 

inclusive education in the national laws and policies of Belize. However, it pointed out that 

according to NaRCIE, inclusive education is based on the affirmation of the same rights to equal 

education for every person to learn within his or her own community. The report also pointed 

to the fact that no indicators have been developed to monitor its development in the country.212 

                                                           
209 https://www.unicef.org>belize>media>file.pdf. 
210https://www.moecst.gov.bz>student-services>national Resource Centre for Inclusive Education.  
211 https://www.inclusive/education-in-action.org>region>Latin-America and the Caribbean  
212 Ibid.  

https://www.inclusive/education-in-action.org%3eregion%3eLatin-America
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Belize has a Medical Service and Institutions Act, Cap. 39 which contains provisions relating 

to PWDs who come into contact with the justice system. More pointedly, section 45 of the Act 

empowers a judge or magistrate to direct that a person who has been committed for trial but 

who reasonably appears to be of unsound mind to the mental health facility for a period not 

exceeding 14 days. This 14-day period may, however, be increased, but not by more than 8 days 

at a time, if good reasons are shown as to why the individual in question must be kept in custody 

pending trial. This legislation mirrors that of several other countries in the region. 

 Also, the Families and Children Act, Cap. 173 at s. 56  provides that any person against 

whom an order has been made under the Act for maintenance of a child may at any time apply 

to a magistrate who has jurisdiction to make the order to cancel it if the persons satisfies the 

magistrate that he or she can no longer maintain or contribute to the maintenance of a child 

because of illness or physical or mental disability, or that the person whom he or she was ordered 

to maintain no longer needs it.  

The Government works with a number of institutions and NGOs that focus on  PWDs. 

Included are: the Community Agency for the Rehabilitation and Education for PWDs (CARE), 

Special Olympics International (SOI), Motivations Belize Association (MBA), and The Belizean 

Assembly of and for PWDs (BAPD), which is an umbrella organization for other groups that 

cater to the needs of persons with various disabilities. CARE has historically focused on the 

needs of children with disabilities, while Motivation Belize Association prepares and empowers 

PWDs to live independently and records disability demographics in the country. Meanwhile, 

the Belizean Assembly of and for PWDs serves as a national member of the global 

organization.213 

The 2019 Belize Human Rights Report summarised the situation in Belize with regard to 

PWDs as follows: “The law does not expressly prohibit discrimination against persons with 

physical, sensory, intellectual, and mental disabilities, but the Constitution provides for the 

protection of all citizens from any type of discrimination. The law does not provide for 

accessibility accommodations for PWDs, and most public and private buildings and 

transportation are not accessible to them. Certain businesses and government departments had 

                                                           
213 https://www.riadis.org/wp-content/uploads/2020/10/The-Deaf-People-of-Belize.pdf  

https://www.riadis.org/wp-content/uploads/2020/10/The-Deaf-People-of-Belize.pdf
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designated clerks to attend to the elderly and PWDs. There were e no policies to encourage hiring 

of PWDs in the public or private sectors. Informal government-organized committees for PWDs 

were tasked with public education and advocating for protections against discrimination. The 

country does not have a reliable system for identifying PWDs who need services. The Ministry 

of Education, Culture, Youth, and Sports maintained an educational unit offering limited and 

segregated education programs within the regular school system. There were two schools and 

four education centres specializing in working with children with disabilities. Children with 

disabilities attended mainstream schools through secondary education at a significantly lower 

rate than other children and were placed with nondisabled peers.” 214 Even so, it is clear that 

progress was being made on some fronts.  

Overview of the IMPACT Justice Empirical Study in Belize 

In 2020, the IMPACT Justice Project wished to extend a 2017 survey conducted in the 

OECS to identify specific access to justice issues which impact the quality of life of PWDs (PWD) 

to other Caribbean countries, including Belize. In this regard, the Project undertook a survey of 

PWDs and officials from ministries, the courts and disabilities associations. The survey 

questionnaire examined the types and numbers of disabilities; discrimination against PWD; 

awareness and perceptions of the UN Convention on the Rights of PWDs; legal frameworks; 

enabling environments for PWD; access to justice for PWD; experience of PWD during contact 

with the justice system; support to young PWD; and rehabilitation of offenders with disabilities. 

It was administered as a paper-based survey and of 92 questionnaires distributed in Belize 

between June and November 2020, 38 (or 41%) were returned.  

This report presents findings based on submissions of the 38 respondents. Twenty-three 

of the respondents were male, while 15 were female;  24 of the 38 respondents were over age 50; 

21 had received a secondary education, while the remaining 17 had only received a primary 

education. Thirty-four or 89% of the 38 respondents reported having at least one disability, the 

most common disability being poor sight and difficulty walking and climbing stairs, each of 

which was reported by 24 or 65% of the respondents.  Seven (7) or 20% of the 34 respondents 

                                                           
214 State.gov/wp-content/uploads/2020/02/Belize-2019-Human Rights Report.pdf.  
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with disabilities reported that they had been denied access to services; five or 14% that they had 

been denied employment and four or 12% that they had been denied reasonable accommodation 

for a service based on their disabilities.  

Of the 34 respondents with disabilities, 14 or 41% reported a previous interaction with 

the police or court system, typically as a result of having been accused/charged or detained for 

an offence or being a victim of crime. Nine respondents provided further information on the 

nature of their interaction as follows: arrested for theft; altercation with daughter; bad police; 

disorderly conduct; a matter with his nephew who had threatened and disrespected him; 

possession of marijuana; reported to the police on several occasions when crimes were 

committed against him. Of the other 24 respondents two admitted to having previous interaction 

with the Police: one as a justice of the peace and juror and the other as an officer of an NGO who 

had been contacted by parents of adults with autism when detained. At the time of responding 

to the questionnaire, she was dealing with a paraplegic who was being denied medical treatment 

for bedsores. However, from responses, it is clear that others were or had been associated with 

the justice system in some capacity even though they did not provide specifications.  

Fifty percent (17) of the respondents knew little about the provisions of the UN 

Convention on the Rights of PWDs.  

In response to the question designed to find out how much they knew about the legal 

framework in the country for the protection of and provision of services to PWDs, 65% of the 

respondents stated that their country had a national policy on the rights of PWDs and 55% that 

there was special legislation in place. However, most could not say whether the policy or 

legislative framework was sufficient to secure their rights and several offered suggestions for 

legislative adjustment.  

The findings of the surveys with regard to access to justice are presented below in a 

thematic fashion, following the ten (10) key provisions of the Convention on the Rights of PWDs 

which are: assessment, attitudes and perceptions, advocacy, reporting, access, special measures, 

legal representation, counselling and related forms of support and assistance, rehabilitation and 

reintegration and training and awareness-raising.215 Both persons who had previously interacted 

                                                           
215 https://www.un.org>development>desa>convention... 
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with the justice system and others who might have been associated with these person responded 

to questions.  

 

1. ASSESSMENT  

 Articles 25(b) and 26(2) of the Convention on the Rights of PWDs place an obligation 

on States to ensure that PWDs who come into contact with the justice system are properly 

identified and assessed, so that appropriate forms of early intervention and reasonable 

accommodation could be provided to enable them to fully participate in any ensuing legal 

proceedings. The importance of early and accurate assessment of PWDs lies in the fact that it 

creates an opportunity, from the very outset, for the specific difficulties that these persons face 

to be identified and for an individualized care plan to be developed to assist them, not only in 

terms of access to physical facilities, but also to communication and support services. The articles 

also provide a basis for determining the capacity of these persons so that diversion and 

rehabilitative services could be provided, consistent with their needs and will and preferences. 

This sentiment was expressed by the Committee on the Rights of PWDs in its recent General 

Comment on Article 19 of the Convention, when it noted that assessments are particularly 

necessary in cases involving persons with intellectual disabilities, as these individuals often 

require “complex communication requirements”,216 which would otherwise not be made 

available without an accurate assessment having been completed.  

Twenty-two of 34 respondents said that, during their contact with, or knowledge of  the 

justice system, medical interviews or investigations had been conducted by trained medical 

professionals. These persons were satisfied that, in most cases, medical professionals had been 

required to prepare detailed reports regarding injuries, diagnosis, treatment or prognosis. 

However, these, and two others, totaling 24 or 63% of all 38 respondents noted that as far as they 

were aware, psychologists or other health care practitioners had been called to evaluate the 

mental status of persons who interacted with the justice system.  

  

                                                           
216 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment on article 
19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, para. 21 
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2.  ATTITUDES AND PERCEPTIONS 

 Article 8 of the Convention on the Rights of PWDs requires that States adopt 

immediate, effective and appropriate measures to “combat stereotypes, prejudices and harmful 

practices relating to PWDs” who come into contact with the justice system, while simultaneously 

promoting “positive perceptions and greater social awareness” towards these persons. The 

Committee on the Rights of PWDs, in its recent General Comment on the Right to Independent 

Living, reaffirmed the importance of States taking this obligation seriously in practice,217 as a 

failure to ensure full compliance may have grave negative externalities, including improper 

assessment of PWDs; inadequate provision of social services and specialized modes of 

communication; secondary victimization; de jure and de facto discrimination; and a failure to 

make reasonable accommodation for PWDs who come into contact with the justice system. 

Nineteen or 50% of the 38 respondents noted that cases involving PWDs were given 

priority in the context of their interaction with the justice system. However, these respondents 

were of the view that justice system officials (mainly the police) were insensitive to the issues 

faced by PWDs, and they recommended that more effective measures be adopted to deal with 

this problem. 

 

3. ADVOCACY  

 Article 21 of the Convention on the Rights of PWDs obliges States to take all appropriate 

measures to ensure that PWDs as well as institutions and individuals advocating for and on their 

behalf can exercise the right to freedom of expression and opinion, including the freedom to 

seek, receive and impart information and ideas through all forms of communication. The 

importance of this right cannot be overstated, since it is the gateway to PWDs fully expressing 

their wills and preferences, and provides an avenue through which these individuals can 

communicate and challenge decisions that touch and concern their lives in the context of the 

justice system. 

                                                           
217 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment on article 
19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, paras. 5 and 15(f) 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

125 

 

The mandate of the Belize Assembly for Persons with Diverse Abilities (BAPDA), which 

at the time of the 2020 survey had about 608 members with various disabilities, is to advance the 

interests of PWDs, in accordance with the provisions of the Convention on the Rights of PWDs. 

Advocacy around the rights of PWDs is also advanced by CARE, SOI and MBA. Among 

respondents, 15 of the 16 who reported previous interaction with the justice system and 22 or 

63% of respondents who did not provide information on the nature of their interest in the survey, 

said that representatives of NGOs had been allowed to act as advocates on behalf of persons 

who interacted with the justice system and had received assistance from a victim support agency 

during this interaction. However, one NGO representative reported that her agency had been 

contacted by parents of adults who were detained and that there was a case of a paraplegic 

incarcerated and being denied medical treatment for bedsores suggests that NGOs are not 

finding it easy to ensure that the rights of all PWDs who are at the mercy of the justice system 

are being upheld. Cases of this kind should be reported to the Competent National Authority 

for Belize under the UNCRPD. 

 

4. REPORTING   

 Articles 15(2) and Article 16(1) of the Convention on the Rights of PWDs oblige States to 

take all effective legislative, administrative, judicial or other measures to prevent PWDs from 

being subjected to torture or cruel, inhuman or degrading treatment or punishment and from all 

forms of exploitation, violence and abuse. Among the elementary measures contemplated by 

these Articles is the due diligence requirement that competent national authorities must report 

cases in which PWDs are the subject of abuse, so that these cases could be effectively investigated 

and the perpetrators of the abuse brought to justice. 

Twenty-three or 60% of the 38 respondents indicated that they did not believe that the 

police took the concerns of PWDs seriously and were of the view that no reports had been made 

by competent national authorities. 
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5. ACCESS 

 To enable PWDs to fully participate in all aspects of the justice system, States are under 

an obligation, imposed by Article 9 of the Convention on the Rights of PWDs, to take 

appropriate measures to provide these persons with access, on an equal basis with others, to 

various public institutions, including police stations, prosecuting departments, courts and other 

related facilities. States are also under an obligation to ensure that PWDs gain access to 

appropriate information and communications technologies, including public signage in Braille; 

live assistance and intermediaries, such as guides, readers and professional sign language 

interpreters, voice recognition and the Internet. In this context, the Committee on the Rights of 

PWDs pointed out in General Comment No. 2 that, “accessibility is indeed a vital precondition 

for PWDs to participate fully and equally in society and enjoy effectively all their human rights 

and fundamental freedoms”,218 a view which was earlier affirmed by the said Committee in the 

case of Nyusti and Takács v. Hungary, when it noted that, “all services open or provided to the 

public must be fully accessible to PWDs in accordance with the provisions of Article 9 of the 

Convention.”219 

Of the 38 respondents, 27 or 71% did not believe that police stations in Belize were 

sufficiently accessible to PWDs, or provided areas for PWDs who were awaiting the laying of 

charges. Thirty-six noted that following charges, detainees with disabilities were not held 

separately from other categories of detainees. These respondents also stated that few ramps and 

disability friendly bathrooms and elevators were available in Belize. The same 27 of the 38 

respondents reported that PWDs considered uncontrollable were not accommodated separately 

from others during detention. 

 

6.  SPECIAL MEASURES  

 Article 13 of the Convention obliges States to ensure that PWDs are afforded “procedural 

and age-appropriate accommodations”, which has been interpreted to include the provision of 

                                                           
218 Committee on the Rights of PWDs, ‘Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 9: 

Accessibility’, CRPD/C/GC/2, 22 May 2014, para. 12.   
219 (communication No. 1/2010, Views adopted on 16 April 2013) 



A Report on Access to Justice for Persons with Disabilities in CARICOM Countries 

127 

 

special measures, in suitable circumstances, so as to enable their effective participation in legal 

proceedings.  

Most of the respondents surveyed (30 of the 38 or 71%) indicated that interpreters were 

provided by courts in respect of matters involving PWDs. That said, 5 of the 14 PWDs who had 

actually been brought before the criminal justice system, and who may have needed sign 

language support reported receiving it. However, 23 of the 38 respondents noted that caretakers 

or other support persons had been allowed to accompany persons who dealt with the police or 

court system, but they reported that most PWDs who interacted with the justice system had 

never had orientation sessions prior to their court hearings. This meant that the roles and 

functions of key court actors had never been explained to them prior to the commencement of 

court proceedings. Similarly, these 23 respondents reported that the PWDs did not receive a clear 

explanation of the trial process during their interaction with the justice system.  

7.  LEGAL REPRESENTATION 

 Article 13 of the Convention on the Rights of PWDs places an obligation on States to 

ensure effective access to justice to PWDs on an equal basis with others, including through the 

provision of procedural and age-appropriate accommodations, such as legal representation in 

suitable cases. This obligation is aimed at facilitating the effective role of PWDs as direct and 

indirect participants in the justice system, including as defendants in all legal proceedings, from 

the investigative stage to  conclusion of the proceedings. This provision necessitates that States 

not only provide the necessary incentives for members of the private bar to assist PWDs who are 

in conflict with the law, but also to develop a system of legal aid provision commensurate with 

the circumstances of PWDs who might otherwise not be in a position to afford to obtain legal 

representation on their own volition. 

33 or 87% of the 38 survey respondents from Belize said that persons who had an 

interaction with the justice system reported that police did not wait for their attorney before 

taking statements or interviewing them. They also reported that when these persons informed 

police officers that they could not afford legal representation, police did not make any 

suggestions. Further, they reported that justice system officials, including the police, did not 
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keep their guardians/ caretakers abreast of relevant developments with respect to the court 

proceedings. 

 

8.    COUNSELLING AND RELATED FORMS OF SUPPORT AND ASSISTANCE  

 PWDs who come into contact with the justice often invariably face a number of 

impediments to giving their best evidence, including reliving traumatic experiences in the 

context of a wholly unfamiliar legal environment as well as being possibly further victimised by 

the adversarial nature of legal proceedings. In order to alleviate some of these difficulties faced 

by PWDs, Article 25 of the Convention envisaged that States would provide these persons with 

appropriate support services so that they could obtain the “the highest attainable standard of 

health” whilst participating in legal proceedings. This provision covers, among other things, 

access to counselling and psychiatric assistance, and demands that these services be “free or 

affordable” and of a high quality.  

Twenty-three of the 38 respondents confirmed that a caregiver or support person had 

been allowed to accompany some persons interacting with the justice system, and that some 

parents/guardians/ caretakers had been informed of their status during the encounter. However, 

a higher number – 27 of 38 or 71% said that no system of referral to NGOs for support/ assistance 

was in place and 30 or 78% said that no counselling and related assistance was routinely 

provided. On a positive note, the same 30 respondents believed there were specialized programs 

in place to assist students with disabilities who come into contact with the justice system.220  

 

9. PRIVACY AND CONFIDENTIALITY 

 Article 22 of the Convention obliges States to ensure that PWDs are not subject to 

arbitrary or unlawful interference with their privacy, and further makes it clear that States are 

under an obligation to protect the confidential nature of personal, health and rehabilitation 

information of PWDs on an equal basis with others. 

                                                           
220 The responses given under this section seem to be suggesting that the provision of support was not being given on a routine 

and impartial basis.  
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 The interviews revealed that, in all the countries examined in this report, in camera 

hearings were conducted in appropriate cases involving PWDs who were children or victims of 

sexual abuse. However, according to stakeholders, the biggest practical challenge in this context 

lay in the fact that, because of inadequate access to police stations, courts, social services 

departments and other state entities, PWDs were often required to disclose their private details 

to multiple stakeholders in the justice system, which proved to be both a humiliating and 

potentially victimizing experience for these already vulnerable persons. At the systemic level, 

stakeholders also noted that, given the relative smallness and close-knit nature of the 

communities within which PWDs live, confidential information in relation to legal proceedings 

in which they were involved, in particular, instances of sexual abuse, were often disclosed and 

widely circulated, and at times became discussion points in these communities, thereby further 

victimizing PWDs. 

 

10. REHABILITATION AND REINTEGRATION 

 In an effort to ensure that PWDs who come into contact with the justice system are 

afforded the opportunity to attain and maintain maximum independence, full physical, mental, 

social and vocational ability, and full inclusion and participation in all aspects of life, Article 26 

of the Convention on the Rights of PWDs places an obligation on States to provide appropriate 

rehabilitative programs and reintegration activities for these persons. More particularly, the 

Convention contemplates that PWDs will benefit from various disability-sensitive programs in 

the areas of health, employment, education and social services, and that these programs will be 

afforded them at the earliest possible stage of legal proceedings, having regard to their 

individual needs.  

As far as 29 (76%) of the 38 respondents were aware, there were no specialized 

programmes to assist with rehabilitation or reintegration of students with disabilities following 

contact with the justice system. An even larger number 34 (89%) of the 38 respondents believed 

that the authorities did not consider diversion a priority in treating with PWDs following their 

conflict with the law.  
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11. TRAINING AND AWARENESS-RAISING  

 The supreme importance of training and awareness-raising in respect of stakeholders 

who interact with PWDs who come into contact with the justice system is evidenced by the fact 

that these obligations are referred to in several Articles of the Convention on the Rights of PWDs, 

namely Articles 8(2)(d), 9(2)(c), 13(2) and 26(2). Collectively, these Articles provide that States 

are under an obligation to train stakeholders who interact with PWDs and awareness among 

them about the rights of PWDs so that these persons could benefit from improved access to 

justice. Among the professionals recognized by the Convention as in need of specialized training 

are judicial officers, the police and prison staff and social workers, as these persons most 

frequently interact with PWDs. As averred to by the Committee on the Rights of PWDs in its 

General Comment on Accessibility, the advantages associated with training and awareness-

raising in the context of the justice system are numerous, including enhanced identification and 

assessment; improved access to various facilities and modes of communication; and a more 

pragmatic approach to the rehabilitation and reintegration of PWDs.221 

 Of the 38 survey respondents, 15 or 39% said they had noticed a lack of disability 

awareness among officials who work in the justice system. 

CONCLUSION 

Although Belize must be credited for improved disability awareness in recent years, as 

well as the provision of specialized programs to assist students with disabilities who come into 

contact with the justice system and interpreters to assist PWDs who participate in court 

proceedings, serious challenges nonetheless arise in practice. These challenges principally relate 

to the lack of appropriate access to institutions of justice, weak systems for reintegrating PWDs 

who had an encounter with the justice system, and the palpable lack of disability legislation. 

Although the Medical Service and Institutions Act does exist, it provides very little by way of 

                                                           

 
221 Committee on the Rights of PWDs Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 

9: Accessibility, CRPD/C/GC/2, 22 May 2014, para. 19. 
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procedural and substantive rights and safeguards to PWDs, and thus does not fully implement 

Belize’s international obligations under the UN Convention on the Rights of PWDs.  
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DOMINICA 

Situational Overview 

 The total population of Dominica according to the 2011 census was 71,293 of whom 

36,411 were male and 34,882 were female. PWDs numbered 4,870.222 The main types of 

disabilities are illustrated below.223 Mobility impairments were the most common type of 

disability with 1,360 persons affected. The 65 and over age group accounted for 56.2 percent of 

this type of disability. Visual impairment accounted for 1,150 persons, body movements 

disabilities accounted for 600, and hearing impairments accounted for 398 persons. Equal 

numbers of males and females suffered from the latter type of disability. Meanwhile, more males 

than females reported behavioural challenges (64.6 percent). Learning disabilities accounted for 

238 persons, which mainly affected children (ages 5 to 14). 

 

                                                           
222 https://stats.gov.dm/wp-content/uploads/2020/04/2011-Population-and-Housing-Census.pdf  
223 Ibid. 

TABLE 5 POPULATION BY TYPE OF DISABILITY 2001 AND 2011 

https://stats.gov.dm/wp-content/uploads/2020/04/2011-Population-and-Housing-Census.pdf
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Legislative and Institutional Framework 

The Constitution of Dominica guarantees the protection of fundamental rights and 

freedoms to every person in Dominica, regardless of their race, place of origin, political opinions, 

colour, creed or sex. 224 

Dominica signed the UNCPD on March 30, 2007 and ratified it on October 1, 2021.225 Up 

to mid-2021 the Commonwealth of Dominica did not have a Disability Act in place. Against this 

backdrop, Executive Director of The Dominica Association of PWDs (DAPD), Nathalie Murphy, 

recently called upon the Government of Dominica to urgently adopt such an Act, which she 

believed would further assist PWDs.226  Dominica also signed the Convention on the Rights of 

the Child on January 26, 1990 and ratified it on March 13, 1991.227   

There is no official definition of special education in the Education Act of Dominica of 

1997 or in the Education Regulations of 2011. However, the Act provides that if an assessment 

team recommends special education for students attending a school at which attendance is 

compulsory, special education programme will be provided for those student who, “by virtue 

of intellectual, communicative, behavioural, physical or multiple exceptionalities are in need of 

special education.” The cost of developing and maintaining a special education plan is shared 

between the Ministry and the parents of a student. The Act also provides, at Article 74, that the 

parent of a child may provide a home education programme for the child, but the programme 

must be prepared and approved by the Chief Education officer three months prior to its 

commencement, and shall be for a minimum period of three school years. 

 There are two special schools for children with intellectual or mental disabilities: the 

Alpha Centre and the Isulukati Special Needs School. The latter provides a specialized 

curriculum for students with intellectual or mental disabilities in the Kalinago Territory.  

Children with physical disabilities and with hearing and vision impairments are integrated into 

mainstream schools as much as possible.228  

                                                           
224 https://www.Constitution project.op>Dominica_2014 Dominica’s Constitution of 1978 withAmendments through 
2014. 
225 https://tbintenet.ohchr.org.Treaty Body UN Treaties.un.org/Pages/View UNCRPD… 
226 https://dominicanewsonline.com/news/homepage/news/dapd-says-dominicans-with-disability-act-is-needed/  
227 https://tbinternet.ohchr.org/_layouts/15/TratyBodyExternal/Treaty.aspx?Treaty+CRL&Lang=en. 
228 https://education-profiles-org/latin-america-and -the-caribbean/dominica/-inclusion. 

https://www.constitution/
https://dominicanewsonline.com/news/homepage/news/dapd-says-dominicans-with-disability-act-is-needed/
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 With respect to persons with mental disabilities who come into contact with the justice 

system in Dominica, the prevailing legislation in the region is the Mental Health Act (Cap. 40:62) 

which is similar to other Acts in the region. Under section 8, where a person is seen by a police 

officer in a public place conversing or otherwise conducting himself or herself in a manner likely 

to cause the police officer to reasonably believe that the person is suffering from a mental 

disorder, and ought, therefore, to be taken into custody for his or her own mental health and 

safety, or with a view to the protection of others, then the officer may convey the person to a 

psychiatric hospital. Thereafter, however, the police officer must inform the person's relatives as 

soon as possible of the events leading to the person being admitted into custody and any 

arrangements related to their communication with him or her. The period of admission to a 

psychiatric hospital, in this connection, cannot exceed 72 hours, unless a consultant psychiatrist 

authorizes the longer period on the basis of the person being in need of further treatment.  

 Meanwhile, under section 15 of the Act, where a person on trial before the High Court is 

found to be unfit to plead or is found guilty but is suffering from insanity, the court may order 

the person to be detained at a psychiatric hospital until the Head of the Hospital's pleasure is 

known. It is submitted that this provision, in particular, does not advance the interests of PWDs 

as it affords an unrestrained discretion to the President of the Psychiatric Hospital, and not the 

court, to decide on the question of the duration of the person's custody.  

 In 2013 Dominica passed the Protection of Witnesses Act (No. 4 of 2013) in which provision 

was made for a witness other than an accused person to be eligible for assistance by the use of 

special measures directions. According to section 21 “A special measures direction may provide 

for the witness, while giving evidence, whether by testimony in court or otherwise, to be 

provided with a device that the court considers appropriate with a view to enabling questions 

or answers to be communicated to or by the witness despite any disability or disorder or other 

impairment which the witness has or suffers from.”  The special measures include provision for 

the witness to give evidence by a live link, or a video recording of an interview.  

 With regard to the creation of accessible public buildings and spaces for PWDs, since 

2015 the OECS had had its own building code, Appendix F of which specifies the design features 

which must be incorporated to ensure accessibility. It consists of specifications for building 
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approaches, entrances, walkways and sidewalks, doors and corridors, elevators, emergency 

exits, bathrooms and toilet facilities, parking lots and signage. In 2019 the Physical and 

Development Authority (PPDA) of the Government of Dominica adopted the 1996 version of 

the OECS Building Code.229 However, it seems that as at mid-2021 many buildings, including 

public buildings and schools, still do not provide for access by PWDs.   

   Institutionally, the government plays an active role in protecting and assisting PWDs, 

principally through its various ministries. For instance, the National Telecommunications 

Regulatory Commission (NTRC) has played an active part in assisting PWDs in Dominica by 

providing a range of much-needed ICT equipment. It also provides stipends to cover educational 

expenses in private special education schools for children with intellectual or mental disabilities, 

but in these schools as well, accessibility problems exist.  

The Government provides funding to the Dominica Association for PWDs (DAPD). 

There are other organizations such as the Achievement Learning Centre and the Dominica 

Council on Aging that are working with the DAPD. Notwithstanding the involvement of the 

Government and NGO community in assisting PWDs over the years, the Executive Director of 

(DAPD), Nathalie Murphy, indicated that:  

 

“We need to have something legislated and one of the areas we are looking forward to 

eventually, is that the necessary legislation will be enacted to ensure that the 

implementation of the Convention [Convention on the Rights of PWDs] is really what it 

is supposed to be (…) I believe what we would like to have is a Dominican … Disability 

Act and eventually a national disability commission.”230 

 

Overview of the IMPACT Justice Empirical Study in Dominica 

 In 2017, 15 persons in Dominica were interviewed in the context of the IMPACT Justice 

survey on PWDs who come into contact with the justice sector. The list of persons interviewed 

                                                           
229 http://physical planning.gov.dm. The code is based on the Caribbean Uniform Building Code (CUBiC) with 

reference to both US-developed international standards and British standards, and is available online on the PPDA 

website.  
230 https://dominicanewsonline.com/news/homepage/news/dapd-says-dominicans-with-disability-act-is-needed/  

http://physical/
http://physicalplanning.gov.dm/images/LAWPhysical%20Planning%20Draft%20Building%20Code.pdf
http://physicalplanning.gov.dm/images/LAWPhysical%20Planning%20Draft%20Building%20Code.pdf
https://dominicanewsonline.com/news/homepage/news/dapd-says-dominicans-with-disability-act-is-needed/
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is given in Appendix 1. The follow-up survey in 2020 was conducted by distribution of a 

questionnaire which was sent to government officers, members of organisations representing 

PWDs, and PWDs themselves. Persons in the latter category were invited to seek the assistance 

of friends or family if they were unable to complete the questionnaire themselves.  

 The survey questionnaire examined the types and numbers of disabilities; discrimination 

against PWD; awareness and perceptions of the UNCRPD; legal frameworks for PWDs (PWD); 

enabling environments for PWD; access to justice for PWD; experience of PWD during contact 

with the justice system; support to young PWD; and rehabilitation of offenders with disabilities. 

It was administered as a paper-based survey. Of 82 questionnaires distributed in Dominica 

during 2020, 15 or 8% were returned. The majority (8) or 53% of the respondents were female; 

thirteen or 87% were over 50, and 14 or 93% were unemployed at the time when the 

questionnaires were completed. The lone respondent who worked was a teacher and 

shopkeeper. As far as education was concerned, (13) or 87% had reached secondary education 

level, but none had reached the tertiary level. All 15 respondents to the survey reported having 

at least one disability, with difficulty walking or climbing stairs being the most prevalent, 

followed by caring for themselves, and third by difficulty seeing. Of the 15 respondents, one 

reported a previous interaction with the police or court system, having been a victim of an 

offence.  However, from the responses, additional persons were probably associated in some 

way with the justice system. 

 One respondent with disabilities reported being denied access to services in Dominica 

based on her disability. Another reported being denied employment as a cashier because she 

was wheelchair bound. None reported being denied reasonable accommodation for this reason.  

 With regard to awareness of the provisions of the UNCRPD, 64% or 9 of the respondents 

reported that they were aware and 14 or 93% believed that in their country, they had access to 

the rights provided for in the Convention. The same 14 also believed that there was a national 

policy on the rights of PWDs in Dominica and that the country had enacted legislation to protect 

these rights. However, most of these persons (9) or 64% could not say whether or not the policy 

and legislative frameworks were sufficient to secure the rights of PWDs.   
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 The findings of the surveys are presented below in a thematic fashion, following the ten 

(10) key provisions of the UNCRPD which are: assessment, attitudes and perceptions, advocacy, 

reporting, access, special measures, legal representation, counseling and related forms of 

support and assistance, rehabilitation and reintegration and training and awareness-raising.231  

 

1. ASSESSMENT  

 Articles 25(b) and 26(2) of the UNCRPD place an obligation on States to ensure that 

PWDs who come into contact with the justice system are properly identified and assessed, so 

that appropriate forms of early intervention and reasonable accommodation could be provided 

to enable them to fully participate in any ensuing legal proceedings. The importance of early and 

accurate assessment of PWDs lies in the fact that it creates an opportunity, from the very outset, 

for the specific difficulties that these persons face to be identified and for an individualized care 

plan to be developed to assist them, not only in terms of access to physical facilities, but also to 

communication and support services. The articles also provide a basis for determining the 

capacity of these persons so that diversion and rehabilitative services could be provided, 

consistent with their needs and will and preferences. This sentiment was expressed by the 

Committee on the Rights of PWDs in its recent General Comment on Article 19 of the 

Convention, when it noted that assessments are particularly necessary in cases involving 

persons with intellectual disabilities, as these individuals often require “complex 

communication requirements”,232 which would otherwise not be made available without an 

accurate assessment having been completed.  

 In the 2017 qualitative study on PWDs who came into contact with the justice system 

conducted by IMPACT Justice, stakeholders in Dominica shared that there was at the time no 

formally established referral mechanism for PWDs so that they could be assessed at the earliest 

possible opportunity when they came into contact with the justice system. As a matter of 

practice, stakeholders reported that if a person with a disability came into contact with the justice 

system, his or her case was typically dealt with as any other case, with no special accommodation 

                                                           
231 https://www.un.org>development>desa>convention... 
232 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment 
on article 19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, para. 21 
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being provided. At the hearing, however, the Judicial Officer tended to require that an 

assessment be carried out on the person who exhibited signs of a disability by a mental health 

practitioner. 

 Other than that, the social system was not deemed to have been organised in such a way 

as to afford the person an initial layer of protection which stakeholders considered necessary. 

Also, although there was a psychiatrist who was at the time attached to the Ministry of Health 

in Dominica, it was felt that there was generally a lack of expertise outside of this context to 

assess PWDs across the multiple agencies with which they interacted. This was so especially in 

relation to persons whose disabilities were of an intellectual nature, and thus not immediately 

noticeable. Against this background, at least one stakeholder called for the establishment of a 

“support unit”, comprising various personnel, the aim of which would be to ascertain, at the 

earliest possible opportunity, the nature of any disabilities a person might exhibit, and provide 

the best course of individualized services to that person. 

 Only one of the 15 respondents to the 2020 survey answered the question whether an 

assessment is typically carried out in respect of PWDs who come into contact with the justice 

system in Dominica. That respondent noted that, during his contact with the justice system, 

medical interviews or investigations had been conducted by trained medical professionals. He 

further indicated that, as far as he was aware, medical professionals had, as a matter of practice, 

been required to prepare detailed reports regarding injuries, diagnosis, treatment or prognosis 

for PWDs’ interacting with the justice system. 

 

2.  ATTITUDES AND PERCEPTIONS  

 Article 8 of the UNCRPD requires that States adopt immediate, effective and 

appropriate measures to “combat stereotypes, prejudices and harmful practices relating to 

PWDs” who come into contact with the justice system, while simultaneously promoting 

“positive perceptions and greater social awareness” towards these persons. The Committee on 

the Rights of PWDs, in its recent General Comment on the Right to Independent Living, has 
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reaffirmed the importance of States taking this obligation seriously in practice,233 as a failure to 

ensure full compliance may have grave negative externalities, including improper assessment of 

PWDs; inadequate provision of social services and specialized modes of communication; 

secondary victimization; de jure and de facto discrimination; and a failure to make reasonable 

accommodation for PWDs who come into contact with the justice system.  

 A majority of the 15 respondents to the IMPACT Justice 2017 survey reported that PWDs, 

especially those with intellectual disabilities, were frequently “stigmatised”, and this adversely 

affected their ability and willingness to access justice in Dominica. More specifically, it was 

reported that some professionals in Dominica’s justice system seemed to believe that mental 

disability was restricted to schizophrenia, as a result of which they were not cognisant of other 

intellectual disabilities that might be at the lower end of the spectrum. It was also reported that 

some professionals felt that PWDs who were in conflict with the law should not benefit from any 

special accommodation in the context of the justice system, because they reportedly used their 

disability “to their advantage”. To support this view, instances in which PWDs had engaged in 

marijuana use and had also made requests for sexual favours were cited.234 

 Most of the respondents, 12 or 80% who responded to IMPACT Justice’s 2020 study were 

of the view that justice system officials, in general, harboured negative attitudes and perceptions 

about them, which were manifested in the ways in which they interacted with these persons. 

More pointedly, respondents complained that they were on the receiving end of comments such 

as “You keeping me back” and “I am late already” when they asked for help in their effort to 

access institutions of justice in Dominica. 

 

3.  ADVOCACY 

 Article 21 of the UNCRPD obliges states to take all appropriate measures to ensure that 

PWDs as well as institutions and individuals advocating for and on their behalf can exercise the 

right to freedom of expression and opinion, including the freedom to seek, receive and impart 

                                                           
233 Committee on the Rights of PWDs, Eighteenth session 14-31 August 2017, ‘General comments General comment on article 
19: Living independently and being included in the community’, CRPD/C/18/1, 29 August 2017, paras. 5 and 15(f). 
234  It is submitted that while it is clear that PWDs who commit crimes should be proportionately sanctioned, this should not 

translate into denying these persons reasonable accommodation consistent with the nature of their disability and their respective 
special needs. 
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information and ideas through all forms of communication. The importance of this right cannot 

be overstated, since it is the gateway to PWDs fully expressing their wills and preferences, and 

provides an avenue through which these individuals could communicate and challenge 

decisions that touch and concern their lives in the context of the justice system. 

 Both the IMPACT Justice 2017 and 2020 survey reports indicate that the Dominica 

Association for PWDs has played the most active role in terms of advocating for and on behalf 

of PWDs in Dominica. Although the organisation has not, in practice, had much interaction with 

the justice system, there have nonetheless been times when it has received complaints from its 

constituents. Among other things, its mandate is to seek to work with stakeholders in the justice 

system to ensure that PWDs are able to fully access justice on a non-discriminatory basis. Other 

organisations, namely ‘Abilities Unlimited’, ‘The Alpha Centre for Children’, ‘PASSES’ and ‘The 

Achievement Learning Centre’ also assist in this regard. Even so, there is an acknowledged need 

for closer coordination between these entities to provide a stronger platform to advocate for the 

rights of PWDs.  

 None of the respondents to the IMPACT Justice 2020 report responded to the question 

whether the existing framework for advocacy on behalf of PWDs in Dominica is adequate.  

 

4.    REPORTING   

 Articles 15(2) and Article 16(1) of the UNCRPD oblige States to take all effective 

legislative, administrative, judicial or other measures to prevent PWDs from being subjected to 

torture or cruel, inhuman or degrading treatment or punishment and from all forms of 

exploitation, violence and abuse. Among the elementary measures contemplated by these 

Articles is the due diligence requirement that competent national authorities must report cases 

in which PWDs are the subject of abuse, so that these cases could be effectively investigated and 

the perpetrators of the abuse brought to justice.   

 The IMPACT Justice 2017 survey report revealed that stakeholders in Dominica were 

concerned that “even if they wanted to, some PWDs are not fully able to communicate, so the 

abuser tends to have the upper hand in more than one area.” Additionally, stakeholders pointed 

to the fact that although there is a Centre that assists PWDs in Dominica, it is not a residential 
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facility, so that if these persons were to report abusive practices perpetrated against them, they 

would end up having to go back into the abusive situation at the end of the day, a reality which 

invariably further entrenches the abuse suffered by these individuals. 

 With respect to the 2020 IMPACT Justice survey, only one person responded to the 

question whether PWDs faced challenges when reporting harms committed against them to 

institutions of justice. That respondent indicated that in his view, during his prior interaction 

with the justice system, the police took his concerns seriously. 

 

5.   ACCESS 

 To enable PWDs to fully participate in all aspects of the justice system, States are under 

an obligation, imposed by Article 9 of the UNCRPD, to take appropriate measures to provide 

them access, on an equal basis with others, to various public institutions, including police 

stations, prosecuting departments, courts and other related facilities. States are also under an 

obligation to ensure that PWDs gain access to appropriate information and communications 

technologies, including public signage in Braille, live assistance and intermediaries, such as 

guides, readers and professional sign language interpreters, voice recognition and the Internet. 

In this context, the Committee on the Rights of PWDs has recently pointed out in General 

comment No. 2 that, “accessibility is indeed a vital precondition for PWDs to participate fully 

and equally in society and enjoy effectively all their human rights and fundamental freedoms”,235 

a view which was earlier affirmed by the said Committee in the case of Nyusti and Takács v. 

Hungary, when it noted that, “all services open or provided to the public must be fully accessible 

to PWDs in accordance with the provisions of article 9 of the Convention.”236 

 Stakeholders in Dominica, in the context of IMPACT Justice’s 2017 study, reported that 

serious difficulties often arose when PWDs attempted to access justice in that State. First, 

stakeholders pointed to the fact that access to the High Court and Magistrates Court for persons 

with physical disabilities had proven to be a monumental task, requiring the assistance of an 

“army of people” and, in some cases, even the fire service. While the Magistrates Court was 

                                                           
235 Committee on the Rights of PWDs, ‘Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 9: 

Accessibility’, CRPD/C/GC/2, 22 May 2014, para. 12.   
236 (communication No. 1/2010, Views adopted on 16 April 2013) 
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reportedly more accessible than the High Court, it appears that the fundamental challenge in 

this context lies in the fact that these buildings were, for the most part, wooden structures, which 

were remarkably difficult to retrofit. Access to basic facilities, such as disability-friendly 

bathrooms by PWDs also remained a tremendous challenge, coupled with limited access to even 

the witness box. 

 At the prison, there appeared to be no specially designated cell for PWDs, as the general 

practice was to “treat them like everyone else.” It appears, however, that in at least one case in 

which a wheelchair user was accommodated at the prison facility, reasonable accommodation 

was made so that that person could use his wheelchair, with necessary assistance, at the facility.   

 In terms of access to disability sensitive modes of communication, it appears that, 

although sign language assistance was provided should a matter requiring its use come before 

the court, a challenge of understanding the views of the person with a disability nonetheless 

arose as that person was likely to have only learned basic sign language and was typically unable 

to communicate more intricate details so that he or she could be understood by the specialist. 

Although, to some extent, Braille was available in Dominica, stakeholders maintained that not 

very many persons were versed in its use, and, in any event, it was “outdated technology” that 

had largely been replaced by voice recognition technologies. Access to voice recognition 

technologies was, however, very limited, and certainly not readily available at the prison or 

police stations. 

 Eleven or 73% of the 15 respondents to the 2020 survey also reported that police stations 

and local court buildings in their country were not sufficiently accessible to PWDs. Fourteen or 

93% said that police stations in Dominica did not have designated areas for PWDs who were 

awaiting the laying of charges and reported that ramps were unavailable in some buildings, 

notably the court buildings and police stations. None of the respondents pointed to the existence 

of other forms of reasonable accommodations, such as disability-friendly bathrooms.  

 Meanwhile, 12 of the 15 respondents felt that courts in Dominica did not provide readers, 

interpreters and guides to PWDs who had come into contact with the justice system at the time 

of the survey. Separately, all of the respondents said that PWDs who could be considered 

uncontrollable were not accommodated separately from others during detention and reported 
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that following charges, detainees with disabilities were not held separately from other categories 

of detainees. One respondent with disabilities, who had confirmed previous interaction with the 

police or court system, said that detention facilities were unsuitable to accommodate his/ her 

disability. 

 

6.   SPECIAL MEASURES  

 Article 13 of the Convention obliges States to ensure that PWDs are afforded 

“procedural and age-appropriate accommodations”, which has been interpreted to include the 

provision of special measures, in suitable circumstances, so as to enable their effective 

participation in legal proceedings. 

 Dominica enacted special measures legislation, which provides for the employment of 

intermediaries, live links and video testimony for PWDs who are deemed to be vulnerable 

victims or witnesses, and who are unable to give their best evidence without such assistance. 

That said, interviews conducted in the States in question revealed that, in practice, these special 

measures have not always inured to the benefit of PWDs for a number of reasons, including the 

laborious and sometimes incongruent nature of the rules governing their use in Dominica.  

 None of the respondents in the 2020 IMPACT Justice study could speak to the efficacy of 

the Protection of Witnesses Act, No. 4 of 2013 which set out the circumstances under which the 

identity of witnesses in criminal proceedings could be withheld, but one respondent indicated 

that a caregiver or support person had been allowed to accompany him in court. 

 

7.    LEGAL REPRESENTATION 

 Article 13 of the UNCRPD places an obligation on States to ensure effective access to 

justice to PWDs on an equal basis with others, including through the provision of procedural 

and age-appropriate accommodations, including legal representation. This obligation is aimed 

at facilitating the effective role of PWDs as direct and indirect participants in the justice system, 

including as defendants in all legal proceedings, from the investigative stage to the conclusion 

of the proceedings. This provision necessitates that States not only provide the necessary 

incentives for members of the private bar to assist PWDs who are in conflict with the law, but 
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also to develop a system of legal aid provision commensurate with the individual circumstances 

of PWDs who might otherwise not be in a position to afford to obtain legal representation on 

their own volition.  

 The IMPACT Justice 2017 study reported that, in Dominica, legal representation for 

PWDs appeared to be challenging. As one stakeholder pointed out, because of the absence of a 

Police and Criminal Evidence Act, the provision of legal representation in that State was not 

automatic for PWDs, unless they could afford to hire an attorney-at-law. Unfortunately, 

although legal aid was, in principle, available, the stakeholders were of the view that the lawyers 

working in that department did not appear to be particularly versed in criminal matters 

involving PWDs who came into contact with the justice system. 

 None of the respondents who were surveyed in the IMPACT Justice 2020 study provided 

feedback in relation to the question as to the nature, and challenges experienced with respect to 

legal representation.  

 

8.      COUNSELLING AND RELATED FORMS OF SUPPORT AND ASSISTANCE  

 PWDs who come into contact with the justice system often invariably face a number of 

impediments to giving their best evidence, including reliving traumatic experiences in the 

context of a wholly unfamiliar legal environment as well as being possibly further victimised by 

the adversarial nature of legal proceedings. In order to alleviate some of these difficulties for 

PWDs, Article 25 of the Convention envisages that States would provide these persons with 

appropriate support services so that they could obtain the “the highest attainable standard of 

health” whilst participating in legal proceedings. This provision covers, among other things, 

access to counselling and psychiatric assistance, and demands that these services be “free or 

affordable” and of a high quality. 

 According to the IMPACT Justice 2017 study, stakeholders were concerned that while 

the provision of psychiatric services were readily available in Dominica, the same could not be 

said for the provision of psychological support, as the country did not have a  sufficient number 

of qualified counsellors to meet the  demand.  
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 In the context of the 2020 survey, one respondent with disabilities who confirmed 

interaction with the justice system, said that counselling and related assistance had not been 

routinely provided during his contact with the justice system. However, he conceded that his 

parents/ guardians/ caretakers had been informed of his status during the encounter. 

   

9.      PRIVACY AND CONFIDENTIALITY 

 Article 22 of the Convention obliges States to ensure that PWDs are not subject to 

arbitrary or unlawful interference with their privacy, and further makes it clear that States are 

under an obligation to protect the confidential nature of personal, health and rehabilitation 

information of PWDs on an equal basis with others.  

 The interviews revealed that, in all of the countries examined in this report, in camera 

hearings were conducted in appropriate cases involving PWDs, such as where they were 

children or victims of sexual abuse. However, according to stakeholders, the biggest practical 

challenge in this context lay in the fact that, because of inadequate access to police stations, 

courts, social services departments and other state entities, PWDs were often required to disclose 

their private details to multiple stakeholders in the justice system, which proved to be both a 

humiliating and potentially victimizing experience for these already vulnerable persons. At the 

systemic level, stakeholders also noted that, given the relative smallness and close-knit nature of 

the communities within which PWDs lived, confidential information in relation to legal 

proceedings in which they were involved, in particular, instances of sexual abuse, was often 

disclosed and widely circulated, which at times became a discussion point in these communities, 

thereby further victimizing PWDs. 

 

10.    REHABILITATION AND REINTEGRATION  

 In an effort to ensure that PWDs who come into contact with the justice system are 

afforded the opportunity to attain and maintain maximum independence, full physical, mental, 

social and vocational ability, and full inclusion and participation in all aspects of life, Article 26 

of the UNCRPD places an obligation on States to provide them with appropriate rehabilitative 

programs and reintegration activities. More particularly, the Convention contemplates that 
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PWDs will benefit from various disability-sensitive programs in the areas of health, 

employment, education and social services, and that these programs will be afforded at the 

earliest possible stage of legal proceedings, having regard to their individual needs.  

 Respondents to the IMPACT Justice 2017 survey revealed that, for the most part, 

rehabilitation and reintegration of PWDs who came into contact with the justice system were 

problematic largely due to a lack of adequate resources, funding, awareness, training, and 

institutional support. This applied to most institutions that touched and concerned PWDs, 

though stakeholders indicated that, in some cases, generic drug addiction therapy, anger 

replacement training and enrolment in educational activities may be available to PWDs in the 

prison system in Dominica.  

 Eight or 53% of the 15 respondents who took part in the 2020 IMPACT Justice survey 

reported that persons were provided with appropriate facilities and measures for rehabilitation 

following detention. Ten or 67% of the 15 respondents felt that the authorities did in fact consider 

diversion a priority when dealing with children with disabilities following their conflict with the 

law. There was no indication as to whether there was a similar provision for adults with 

disabilities.  

 

 11.   TRAINING AND AWARENESS RAISING  

 The supreme importance of training and awareness-raising in respect of stakeholders 

who interact with PWDs who come into contact with the justice system is evidenced by the fact 

that these obligations are referred to in several Articles of the UNCRPD, namely Articles 8(2)(d), 

9(2)(c), 13(2) and 26(2). Collectively, these Articles provide that States are under an obligation to 

train stakeholders who interact with PWDs as well as raise awareness among these stakeholders 

about the rights of PWDs so that PWDs could benefit from improved access to justice. Among 

the professionals recognized by the Convention as in need of specialized training are judicial 

officers, the police and prison staff and social workers, as these persons most frequently interact 

with PWDs. As averred to by the Committee on the Rights of PWDs in its General Comment on 

Accessibility, the advantages associated with training and awareness-raising in the context of 

the justice system are numerous, including enhanced identification and assessment; improved 
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access to various facilities and modes of communication; and a more pragmatic approach to the 

rehabilitation and reintegration of PWDs.237  

 Dominica respondents to the IMPACT Justice 2017 study revealed that, apart from 

members of the Police Victim Support Unit, there had been very little activity with respect to the 

training of stakeholders who worked in the justice system in best practices for treating with 

PWDs. More specifically, it was reported that the staff in the Office of the Director of Public 

Prosecutions were especially in need of training, specifically in relation to “understanding the 

psychology and intricacies of PWDs who come into contact with the justice system.”  

 Only one of the respondents who was surveyed as part of IMPACT Justice’s 2020 study 

reported noticing “a palpable lack of disability awareness in their interaction with the justice 

system.”  

 

CONCLUSION 

 Although Dominica can be credited with taking steps to address the concerns of PWDs, 

particularly in the context of counseling and psychological assistance and diversion 

programmes, the following matters should be addressed: 

 the country’s anachronistic Mental Health Act which needs to be amended or repealed;  

 insufficient access to physical and technological facilities in the justice system for PWDs 

(in addition to those provided for in the Protection of Witnesses Act); 

 negative stereotypes about PWDs by way of society-wide programmes to raise 

awareness on how these persons should be treated generally as human beings and in the 

context of the UNCRPD;  

 how PWDs are assessed and the manner in which justice system officials address reports 

made by PWDs. 

  

                                                           
237 Committee on the Rights of PWDs Eleventh session 31 March–11 April 2014 General comment No. 2 (2014) Article 9: 
Accessibility, CRPD/C/GC/2, 22 May 2014, para. 19 


