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PREFACE
The IMPACT Justice Project (Improved Access to Justice in the Caribbean) is funded by the
Government of Canada. It is being implemented from within the Caribbean Law Institute Centre
of the Faculty of Law at the Cave Hill Campus of the University of the West Indies under an
agreement between the Campus and the Government of Canada. The Project commenced in 2014
and was originally to be implemented over a 5- year period. However, at the end of that period in
2019, the life of the Project was extended by three years, to the end of March 2022.
The Project’s ultimate outcome is enhanced access to justice benefitting men, women, youth and
businesses in the CARICOM region. This outcome is to be reached by strengthening legal
frameworks, improving legal professionalism and legal services including legal education and
information and increasing knowledge and use of Alternative Dispute Resolution (ADR)
mechanisms as methods of settling disputes without court intervention.
The beneficiary countries are the 12 CARICOM Member States of Antigua and Barbuda, Barbados,
Belize, the Commonwealth of Dominica, Grenada, Jamaica, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Suriname, Trinidad and Tobago and Montserrat, a British Overseas
Territory which was a founding member of CARICOM and the only non-independent territory in
the group.
By the end of Year 7 (2020/21) IMPACT Justice had drafted model legislation on Arbitration,
Business Names, a Climate Resilience Enforcement Agency (CREAD) for Dominica, Community
Mediation, a Hospitals Authority (for Dominica), Judicial Pensions for the OECS, the Legal
Profession Bill, Major Organised Crime (for Jamaica), Sexual harassment and Trade Marks. Model
legislation being worked on during Year 8 is an Insolvency Bill and a Model Sex Offender Register
for the OECS. The Project has also: conducted 24 reviews of existing legislation in areas such as
bail, company law, evidence, family law and jury management; trained 62 legal drafters from
beneficiary countries; conducted workshops on the preparation of drafting instructions and
legislative drafting in several countries, from which two training manuals emanated; sponsored
37 public legal education workshops on various topics, and trained 1820 persons in mediation and
restorative practices under its ADR programme.
In keeping with the cross-cutting themes of all Canadian funded projects which are environmental
sustainability, gender equality, governance and human rights, the Project has conducted
workshops on environmental impact assessments; COVID-19 and Violence against Women and
Girls; sexual harassment and at mid-2021 it was analysing the results of two region-wide surveys
on access to justice for the elderly and persons with disabilities in the region.
This Report entitled “Unmasking the Commonwealth Caribbean COVID-19 Legal Response: A
Rule of Law and Human Rights Analysis One Year+ On in a Public Health Crisis” has been
produced in three parts. Part 1 maps the emergency measures adopted in the Caribbean to
address the COVID-19 pandemic and the extent to which these measures are compliant with the
Rule of Law and human rights obligations. It also maps the legal and institutional frameworks
adopted by select Caribbean states, assessing in particular, the functioning of key institutions such
vii
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as Parliament and the Judiciary. It also assesses the varied impact on vulnerable groups, of the
creation and enforcement of regulations in response to this unparalleled public health
emergency. Part 2 of the study comprises a case law compendium entitled COVID-19 Regulations
and the Rule of Law. It presents and discusses the findings in cases decided in courts of the region
during 2020. Part 3 presents data on developments in individual CARICOM countries in a well
packaged and easily followed manner.
This important three volume report is the second publication on the COVID pandemic to be
funded by IMPACT Justice. The first, edited by Hon. Mr. Justice Winston Anderson, a judge of the
Caribbean Court of Justice (CCJ) and Chairman of the CCJ Academy for law, was entitled “Legal
Dimensions Arising from the COVID-19 Pandemic”. It was published as the 2020 Webinar Series
for the 6th Biennial Conference in the CCJ Academy for Law’s Biennial Conference Series in
November 2020.
The IMPACT Justice Project thanks Rashad Brathwaite, Junior Research Fellow, Faculty of Law,
University of the West Indies, Cave Hill Campus and the team he assembled to assist him in
executing this project. The large team includes Sarah Baksh, Faith Beckles, Precious Charles,
Hilana Clarke, Ashlea Edwards, Rawletta Barrow, Ashleigh-Ann Dussard, Solange Francis, Travis
Lay, Westmin James, Akeem Lopez, Carlon Mendoza, Amanda Perry, Leah Thompson, Richard
Williams and Jamari Wilson.
The views expressed in this document should not be taken to reflect the official opinions or
positions of any of the Governments of the selected CARICOM Member States, the Government
of Canada or the Improved Access to Justice in the Caribbean (IMPACT Justice) project.

Prof. Velma Newton, CBE, SCM
Regional Director, IMPACT Justice Project and
Officer-in-Charge, Caribbean Law Institute Centre,
Faculty of Law
University of the West Indies
Cave Hill Campus
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EXECUTIVE SUMMARY
Disasters and crisis whether natural, public health or otherwise, require exceptional measures in
their wake. Such exceptional measures including steps taken in excess of lawful limits may often
be accepted in the interest of addressing the immediacy of a given crisis, while potentially laying
the foundation for long-term rights violations and executive over-reach. Exceptional measures
thus risk becoming the norm and must therefore be guarded against. It is against this backdrop,
that the undoubtedly exceptional measures which have been designed and implemented in the
Commonwealth Caribbean to address the COVID-19 pandemic must be assessed and assessed
continuously to ensure their constitutional conformity and their general lawfulness whether at
the international or domestic level. In a democracy, such laws must comply with the
requirements of the rule of law; they must be validly enacted; they must be sufficiently certain;
be subject to appropriate oversight by the Court and Parliament, and where rights are limited,
measures must be necessary, legitimate, rationally connected and proportionate.
This Report maps the emergency measures adopted in the Caribbean to address the COVID-19
pandemic and the extent to which they are compliant with the Rule of Law and human rights
obligations of the selected CARICOM Member States (the SCMS). It maps the legal and
institutional frameworks adopted by SCMS, assessing particularly, the functioning of key
institutions such as Parliament and the Judiciary, to assess the varied impact on vulnerable groups
in the creation and enforcement of regulations of this unparalleled public health emergency. The
recommendations provided are in part guided by comprehensive desk reviews, the mapping of
legislation and the expertise of the consultant.
At the international level, the legal control of public relations resulting from public health crises
is primarily governed by the 2005 International Health Regulations (IHR), which are legally
obligatory on all Caribbean States that are the focus of this Report. Each of the countries are
members of the World Health Organization. The IHR make provision for the determination of a
PHEIC (Public Health Emergency of International Concern) which is defined as “…an extraordinary
event which is determined (…): to constitute a public health risk to other States through the
international spread of disease and to potentially require a coordinated international response”.
THE IHR do not fully flesh out the scope of obligations of States and as such much of the
recommended regulatory measures were developed through the adoption of WHO interim
recommendations (and eventually by other international organizations.)
The regional legal frameworks related to CARICOM largely do not directly address public health
emergencies, though the Revised Treaty Chaguaramas does permit limitations on obligations
under the treaties for proportionate steps to be taken in the interest of public health. Beyond the
relative absence of regional legal obligations, of interest to the Caribbean region, is the high levels
of functional Community cooperation in this regard. For instance, CARICOM took a series of
measures such as: crafting a COVID-19 food security position, securing the inclusion of persons
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with disabilities in the fight against COVID-19 through the CARICOM Special Rapporteur on
Disability as well as the provision of $140 million U.S. dollars by the Caribbean Development Bank
to fight against the COVID-19 pandemic and other disasters.
In light of the absence of a legal playbook to be adopted, Caribbean States have developed
domestic approaches under their international obligations and have accepted the guidance of the
WHO and other international institutions and actors. This has been occasioned through
undertaking national risk-assessments and developing ad-hoc/whole-of-government approaches.
These approaches were developed in tandem with the evolving epidemiological position on the
ground, available medical capacity and necessary supporting infrastructure utilising their own
legal frameworks. These responses invoked a variety of approaches including constitutional states
of emergencies, declarations of public health or other declarations of emergencies using
permissible limitations under the ordinary legal framework while others developed unique
legislative frameworks for COVID-19. Yet others engaged in hybrid approaches, and many
modified their legal frameworks which did not necessarily make adequate provision to
accommodate a public health emergency. Further, the legal frameworks of some jurisdictions,
constitutional or otherwise, did not and still do not envision a (public health) emergency of the
duration of the COVID-19 pandemic, which at the time of the publishing of this report, remains
uncertain, with inequitable vaccine access and the rise of variants of concern pointing to a
potentially long and winding road ahead of us.
A characteristic shared by all Caribbean States in light of the family-resemblance of Caribbean
constitutions is the ability to enact extraordinary emergency legal regimes. The extent to which
they adequately addressed a public health emergency emerged as an area of concern where the
definition of emergency by some jurisdictions such was so narrow that it excluded an emergency
of the type present in the midst of pandemic. The majority of these laws are included in
constitutions and are expanded via special legislation. Detailed legislative regulation in the form
of special legal regimes enables states to respond more quickly to emergency situations, including
by expanding authorities' powers and expediting the process for adopting regulations and
appropriate measures, because legal clarity and predictability in the exercise of public powers and
the adoption of response measures by authorities at various levels are required. Specialized laws
regulating the transmission of infectious illnesses in particular was enacted in St. Lucia, St. Kitts
and Nevis during the COVID-19 epidemic. As the number of infections dropped or rose, the
appropriate regimens were discontinued or reinstated.
During the initial wave of the COVID-19 pandemic, most governments used the following
population control measures:





national lockdowns of varying intensities;
quarantine, which is used to temporarily isolate people who are infected or suspected of
contracting an infectious disease;
restriction or prohibition of movement;
restriction or prohibition of public gatherings;
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the mandatory wearing of masks and other personal protective equipment in particular
environments; and
the requirement of social distancing.

Additionally, many states over the period under review have created applications to monitor the
whereabouts of individuals infected with COVID-19, as well as their contacts, which raise
profound privacy issues.
Most states in the region where the spread of COVID-19 generally was managed, and the
flattening of the COVID-19 curve was achieved, started to reduce their restrictive measures, while
retaining rules for wearing masks and maintaining social distance, for example. In the region,
there were mooted travel bubbles amongst Caribbean States which represented a potentially
viable mechanism for jumpstarting struggling tourist-reliant economies and deepening regional
integration. The travel bubble ultimately failed, with States opening up to international travel.
With the gradual reopening of international borders in most States (with the significant exception
of Trinidad and Tobago which maintained closely regulated borders until July 2021), there were
increases in COVID-19 cases, resulting generally in the tightening of restrictions, with
reintroduction of curfews and lockdowns.
Containment measures targeting non-productive areas of the economy were also implemented
in reaction to the pandemic's spread. The public was denied access to cultural, sporting, and
entertainment facilities. Exceptions were granted for businesses that provide vital services or sell
essential products. The industrial sector generally escaped the limitations owing to the
designation of relevant businesses as essential infrastructure or as exceptions
(manufacturers/sellers of medical protective equipment, pharmaceuticals, and important home
goods, for example). Meanwhile, as the spread of COVID-19 slowed and depending on the
epidemiological circumstances, certain states started to reduce the limitations imposed, while
keeping the standards for cleanliness and social distance at businesses.
During the early stages of the pandemic, most states placed restrictions on entrance, including on
foreign nationals from China and over the course of the pandemic States like India, South Africa
and Brazil, with variable treatment of travellers from the United Kingdom despite the presence of
the UK-variant which ultimately led to a post-Christmas spike in most jurisdictions that remained
open to international travel such as Barbados, Jamaica, St. Lucia. Additionally, passenger and
freight transit were stopped (save for necessary and perishable items). Individual states also
placed limitations on people's travel throughout the nation, requiring newcomers to undergo a
required 14-day quarantine. These limitations have been gradually eased and tailored to a state's
epidemiological condition. Simultaneously, individuals entering a state are often required to
produce a negative coronavirus PCR test, with varied periods for quarantining and testing incountry, with variable opinions between the political directorate and medical professionals.
In the health sector, the actions implemented during the first wave of COVID-19 were primarily
focused on arming national health systems with the resources required to combat the pandemic,
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thus avoiding overload. With the introduction of COVID-19 vaccinations, states concentrated on
the process of vaccination of their population, often prioritizing certain categories of individuals
based on their age, the prevalence of chronic illnesses, and their line of work.
Additionally, the COVID-19 epidemic has hastened the speed of digitization in a variety of sectors.
For instance, remote employment has aided in the formulation of labour laws. Additionally, the
digital delivery of public and commercial services started to grow.
Educational institutions were temporarily shuttered, and remote learning was introduced in the
area of education. As the spread of COVID-19 slowed, states resumed courses at educational
facilities equipped with sufficient hygiene precautions but retained the option of conducting
classes remotely in the event of a rise in the number of affected individuals.
In all of the states studied, non-compliance with containment measures has administrative and/or
criminal penalties.
All states have enacted supportive legislation for organizations, including:





loans from the government, direct subsidies to small companies and self-employed
individuals, guarantees and other mechanisms for obtaining bank loans, direct cash
transfers, and VAT reduction;
concessional loans to small and medium-sized businesses, sometimes in certain areas of
the economy; and
funding for vaccine and treatment research and development, public health, medication
distribution, and support in the worldwide fight to combat COVID-19.

All States also implemented population-support measures, which included:








unemployment benefits and other employee benefits;
child benefits;
lump-sum payments;
loans to self-employed individuals;
financing free coronavirus testing and lowering the financial expenses of treatment;
financial assistance to students; and
rent reductions, credit support incentives and delayed interest payments, tax deferrals,
and decreased social security payments.

As a general rule, during the second wave of the COVID-19 pandemic, the population's support
measures were expanded with certain modifications and additions. The implementation and
expansion of confinement measures prompted concerns about potential breaches of numerous
rights and liberties, prompting their legal challenge. Generally, courts have accepted the
imposition of reasonable limitations as a lawful use of authority that is proportionate and
essential for public health protection.
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FINDINGS
There are very few determinants that explain the selection of a particular approach, and
ultimately in the view of this author, permitted the enabling framework whether Constitutional
or ordinary legislation is satisfied, either approach may be adopted. The benefit of COVID-19
specific legislative approaches is heightened Parliamentary engagement, though their rushed
enactments and inadequate consultation diminish that value. It is clear that a number of factors
including parliamentary polarization, political will, cultural understandings of states of
emergencies influence the selection of models. There is a clear need to update and review these
legal groundings and to harmonize legal frameworks to ensure that a rule-of-law-based response
can be adopted in the future. The process of legal reform can help define the boundaries of
emergency power in ways that are clear and constitutional.
Combating corruption should be one of the Caribbean's top priorities, as it undermines the new
development model required to solve the COVID-19 issue. Corruption in the region erodes
societal confidence by casting doubt on the authority of bodies and their decisions, as well as
widening the gap between citizens and government institutions. It is vital to improve the rule of
law, accountability, and enhance regulatory frameworks in order to prohibit harmful activities
that degrade the quality of commodities offered to citizens in order to develop stronger and more
credible States.1 For example, Transparency International proposed the implementation of anticorruption and anti-money laundering frameworks, exercise emergency and state-of-emergency
powers in a reasonable manner; the promotion of transparency and accountability in public
procurement and contracting processes; monitoring of disbursements of public monies through
audits by internal and external authorities and the exercise of emergency and state-of-emergency
authorities in a reasonable manner.2
Throughout the region, it is clear that emergency measures adopted under various public
health/emergency law regimes to flatten the curve/ address COVID-19 have been enforced
arbitrarily; with linked arbitrariness in the judicial responses in some cases. Refugees, asylumseekers, youth, homeless people, women, persons deprived of their liberty, vulnerable
communities/LGBTI individuals have been subject to a range of human rights violations in the
enforcement of the law. This is not to speak of the disproportionate effects of lockdowns on these
communities which is addressed elsewhere. Disparate treatment of diverse socio-economic
groupings, distinctions between tourists and locals, have raised fundamental questions of equity
and equality. Linked to this, is the region's generally excessive dependence on the criminal law to

1

CEPAL/ECLAC, 'Political and social compacts for equality and sustainable development in Latin America and the Caribbean in the
post-COVID-19
recovery'
(CEPAL,
October
15,
2020)
<https://www.cepal.org/sites/default/files/publication/files/46146/S2000672_en.pdf > accessed May 24 2021.
2 Shruti Shah and Alex Amico 'Guest Post: Ensuring Adequate Anticorruption, Accountability, and Transparency Measures During the
Pandemic' (GAB | The Global Anticorruption Blog, March 24, 2020) <https://globalanticorruptionblog.com/2020/03/24/guest-postensuring-adequate-anticorruption-accountability-and-transparency-measures-during-the-pandemic/ > accessed May 24, 2021.
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enforce compliance with a variety of public health measures from curfews, mask-wearing and
social distancing requirements.
The use of a criminal law informed approach sits uncomfortably with the requirements in
international and domestic law that restrictions on rights be the least invasive, and that sanctions
of these nature should be a last resort. The net effect is that they violate human rights, lead to
discriminatory outcomes and are simply, bad policy. The use of detention, the net effect of which
is to require persons charged/convicted to congregate in overcrowded prisons throughout the
region is incongruent with the stated policy goals. These approaches to policing thus affect trust
between the State and individuals, diminish participatory approaches and ultimately, on balance,
harm rather than help the COVID-19 response. The death of an individual remanded to prison for
selling products, while there was an order for closure of essential businesses, is reflective of the
incongruence and more importantly, the harm of these approaches.
This crisis may provide an opportunity to re-evaluate the current educational system and create
one that eliminates inequities and allows all children and adolescents in the region to attain their
full potential. This will necessitate a long-term strategy for dealing with the current crisis, as well
as investment in establishing an education system that offers equal access to learning for all
pupils. Importantly, recent evidence reminds us that remote learning is not a natural substitute
to face-to-face learning. Protecting and emphasising basic learning is critical to minimising the
negative effects that widespread school closures will continue to have on children.
In light of the above findings, it is evident that the COVID-19 measures concerning the indigenous
peoples are inadequate. States need to do more to ensure that the rights outlined in the
respective declarations and covenants are given effect. COVID-19 policies are necessary but, it is
integral for States to ensure that when such policies and limitations are being implemented,
consideration is given to the impact of indigenous communities. Indigenous persons ought to be
involved in these decision-making processes. More needs to be done in both Guyana and Belize
to ensure the inclusion of indigenous peoples. The States have a responsibility to appeal for
national and international assistance for these minority groups.
It remains to be seen how far the right to seek refuge will recover from its current state of
emergency, COVID-19 and its ramifications. On the other hand, it presents an excellent
opportunity to consider the implications of a possible end to the right to seek refuge, as well as
some ideas on how to avoid it. Integrating health and security concerns at the border requires far
more than merely following the existing regulatory framework. It should go beyond the black
letter of international law by implementing proactive and innovative remedies. Taking public
health and safety seriously necessitates granting migrants more rights, not fewer, because
safeguarding migrants protects everyone.
What can we learn from the early months of the pandemic in terms of the future of the right to
seek asylum? For starters, there is a serious risk that interim measures will become permanent.
Border controls, for example, were implemented during the peak of the pandemic and are still in
xxv

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

effect in certain cases now. Second, there are already hints that destination nations are taking
advantage of the pandemic's state of emergency to restrict access to refugees. Third, greater
expulsion of migrants in numerous CARICOM countries serves as a deterrent to those who may
be vulnerable and in need of assistance. As a result of this stance, a number of UN stakeholders
have developed non-binding suggestions to increase migrant protection to limit COVID-19's
impact. An iconic example is the United Nations Network on Migration's request to prevent forced
migration returns during the pandemic.3
The network has also outlined a thorough list of activities that should be made to improve all
migrants' access to basic services, regardless of their status.4 Several non-binding proposals have
been established by the International Organisation on Migration (IOM) with the purpose of
merging immigration and health imperatives, among other things. They are as follows:








facilitating immigration and visa procedures for healthcare workers and other critical
personnel responding to the pandemic, as well as people with high-priority travel needs
(such as family members, border workers, transportation personnel, transit passengers,
and those traveling for urgent health or family reasons);
improving access to legal paths through expedited immigration and visa procedures, as
well as increasing remote consular and/or processing support to ensure the continuance
of seasonal or temporary work;
making it easier for visa holders to stay on their visas for longer periods of time (via
automatic extensions or online applications for extensions);
waiving administrative sanctions or fines against foreigners who are unable to leave the
country due to travel restrictions; and
regularising undocumented migrants so that they can access social and health services.

While these non-binding proposals are not exhaustive, many UN Member States have taken
comparable steps in tandem with other innovative solutions such as mobility corridors and
immunity passports. More systemic integration of health and security imperatives is essential at
the border, which requires a wide variety of quick and adaptable legal and operational
adjustments. The UN Special Rapporteur on the human rights of migrants and the UN Committee
on the Protection of the Rights of All Migrant Workers and Members of their Families have
recommended states to:


Implement mechanisms to review the use of immigration detention with a view to
reducing their populations to the lowest possible level, and immediately release families

3

United Nations Network on Migration, ‘Enhancing Access to Services for Migrants in the Context of COVID-19 Preparedness,
Prevention,
Response,
and
Beyond’
(June
11,
2020)
<https://migrationnetwork.un.org/sites/default/files/docs/final_network_wg_policy_brief_covid19_and_access_to_services_1.pdf>. accessed May 24, 2021
4 United Nations Network on Migration, ‘Forced returns of migrants must be suspended in times of COVID-19: Statement by the United
Nations
Network
on
Migration’.
(Geneva,
May
13,
2020).
<https://
migrationnetwork.un.org/sites/default/files/network_statement_forced_returns_-_13_ may_2020.pdf> accessed May 24, 2021.
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with children and unaccompanied or separated children from immigration detention
facilities to non-custodial and community-based alternatives with full access to rights and
services, including health care.
While we are still in the midst of this pandemic, some concern about proper procedure
surrounding the asylum application process is necessary to ensure that all those seeking
refuge under international law are given that opportunity. In order to be responsive to
the pandemic's progress while maintaining continuous respect for human rights law will
necessitate a reassessment of migration policies. While no single country can tackle the
virus alone, it also needs a completely collective response based on increasing
international collaboration.

It is accepted that combating prison overcrowding is a difficult task that will take considerable
political will and a concerted effort from a diverse variety of players. Significant change can be
achieved if and when policymakers demonstrate good leadership. It is nonetheless important to
highlight that permanent release programmes can effectively decongest prisons when
implemented in a structured, transparent, and orderly manner, with appropriate eligibility criteria
that prioritise non-violent and low-level offenders (both convicted and pre-trial), as well as
vulnerable prisoners such as children, women, the elderly, and those with disabilities. Release
programmes should be structured in such a way that they prioritise reintegration and
rehabilitation, in addition to securing the interests of the community and confidence in the justice
system.
Along with inmate release, a critical part of a successful decongestion approach is restricting new
jail admissions. Caribbean governments must treat pre-trial custody as a last resort, as is
consistent with international and constitutional law. Alternatives to full-time custody should be
implemented as a matter of priority for non-violent offences. Prison sentences should be capped
for the majority of inmates in order to decrease the total number of aged and vulnerable people
in jail, as these prisoners face considerably greater rates of contagion and a higher incidence of
infectious illnesses.
The COVID-19 pandemic has shown both the power and limits in the region where promising
starts were not fulfilled, and many others did not engage in many or any reforms. Almost all
jurisdictions have existent alternatives which can be used, and no shortage of model legislation
exists to facilitate new approaches to criminal justice. This is fundamentally a question of political
will.
As Caribbean countries continue to experience their second, sometimes third wave of COVID-19,
decongestion should be treated a defining and great priority. With the risk to life, and ultimately,
the health of the community being significant. The pandemic has shown the possibilities for a new
and refreshed approach to crime and incarceration. Indeed, the ultimate loss will be the failure of
the region to adopt or to maintain steps to reform correctional services, sentencing laws and
guidelines. This moment represents an opportunity to evaluate the functioning of our criminal
justice systems in totality, given their oft-cited failures. This year has shown how reforms that
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seemed impossible before the pandemic are actually possible, such as the early release of nonviolent offenders or improved electronic prison connectivity and communication with the outside
world.
COVID-19-related surveillance and contact tracing can take many forms, including manual or
technological, anonymous or not, consensual or non-consensual surveillance and contact tracing.
It is critical to ensure that COVID-19 interventions are moderately useful, invaluable, or not useful
at all in order to better evaluate them. An independent and critical review of all applications
should be conducted. This evaluation would aid in determining whether the measure is both
appropriate and proportionate in a democratic society, and therefore legal under international
law. If a State determines that technological surveillance is required in response to the global
COVID-19 pandemic, it must ensure that, after demonstrating the importance and proportionality
of the particular measure, it has enacted legislation that expressly authorises such surveillance.
The breaches throughout this period, limited provision of remedies amongst other areas flagged
represent significant areas of concerns that should be addressed.

Rashad Brathwaite
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I. INTRODUCTION
In November 2019, a new infectious disease (COVID-19) was discovered in The People’s Republic
of China which was caused by the novel coronavirus (SARS-CoV-2). The World Health Organisation
(The WHO) declared it a Public Health Emergency of International Concern (PHEIC), two months
later. On the February 11, 2020, it was declared a global pandemic. The first confirmed case of
COVID-19 among the 20 CARICOM member states presented in Jamaica on March 10, 2020. Since
then, it has spread widely throughout the region, and at the time of the conclusion of the writing
of this report coronavirus cases in the entire Caribbean stood at: 238,334.5 Within CARPHA
member states there have been 51,000 deaths. There have been 1,661,816 persons vaccinated
with at least one dose.6
In order to respond to the COVID-19 pandemic, Caribbean States, like all states, have taken a
range of exacting measures to address this highly infectious virus with significant capacity for
mortality in a region with high co-morbidities including cardiovascular disease, diabetes, chronic
respiratory disease, and cancer.7 To this end, States have implemented unprecedented
restrictions on movement both within and between countries (“lockdowns”) or adopted other
emergency measures, such as closing schools and businesses, with significant and wide-ranging
impacts on societies and economies. Governments' ability to suppress the epidemic, flatten the
infection curve, lower death rates, provide economic stimulus and social security to reduce its
effects, and maintain conformity with their human rights commitments is premised in part on the
strength of state and other institutions and compliance with the rule of law. The extremely
transmissible nature of the SARS-COV-2 virus has meant that it threatens all places of gatherings
with significant effects on the rights of a variety of groups. Prisons and detention centres, schools,

5

This is determined using the CARPHA Tracking COVID-19 Stats dashboard as at Thursday 29th July 2021 for CARPHA Member States
https://carpha.org/Portals/0/Images/Dashboard-TrackingCOVID19-CARPHA.jpg
6 All of the jurisdictions that are the focus of this report are CARPHA member states. CARPHA member states are used as a proxy for
the states in this report due to the variability of access to data for all of the jurisdictions which form the basis of this report. Naturally,
the number of COVID-19 cases, deaths and vaccinations for the jurisdictions which form the focus of this report are less than the
totals herein reported.
7 Nicole Foster, Ann Marie Thow, Nigel Unwin, Mariam Alvarado, and T. Alafia Samuels, ‘Regulatory Measures to Fight Obesity in Small
Island Developing States of the Caribbean and Pacific, 2015–2017’ (42 Revista Panamericana de Salud Pública (2018); Catherine
Brown, Leonor Guariguata, Ian Hambleton, T Alafia Samuels, Natasha Sobers, and Nigel Unwin, ‘An Updated Systematic Review and
Meta-Analysis on the Social Determinants of Diabetes and Related Risk Factors in the Caribbean’ (42 Revista Panamericana de Salud
Pública (2018)).
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workplaces are thus ensnared by the very nature of the virus. Naturally, as one of the most
tourism dependent regions of the world and generally open economies, vulnerable to external
shocks, the economic devastation has already been substantial with implications for socioeconomic rights enjoyment. With reopening of borders across all jurisdictions, and a recognition
that the pandemic is likely to be with us for the immediate to short-term future, this
comprehensive review of the human rights and rule of law dimensions of the coronavirus
pandemic in the Commonwealth Caribbean is necessary to address the immediate crisis and may
provide some guidance for the management of this pandemic-however long or short in light of
the uncertain trajectory of the pandemic with cases now rising across most Caribbean States at
the time of the publication of this Report in August 2021. Moreover, it is likewise hoped that some
guidance will be provided for other (public-health) emergencies given the nature of the
recommendations.
The Anglophone Caribbean, particularly selected CARICOM Member States (SCMS) that are the
focus of this report, are generally stable democracies with no entrenched history of significantly
illiberal tendencies (with some exceptions). This assessment is nonetheless juxtaposed against
questions of the depth of democratic practices in the region, with executive-centric decisionmaking and token approaches to consultation being derided in academic and other analysis.
Against these critiques, there have been calls for democratic renewal focused on cultivating and
developing participatory and accountable democratic traditions attuned to the region’s
particularities. These assessments have been rendered more acute and arguably more pressing
as the pandemic has provided for the further intensification of executive-control of decisionmaking, reduced Parliamentary oversight, and tendencies towards judicial deference (which
merits a deeper analysis).
This Report adopts the perspective that Human Rights-compliant approaches to the pandemic
can lead to effective, legally-sound, non-discriminatory, proportionate and scrutinized legislative
responses which address the necessary medical, socio-economic and legal dimensions required
to match the pandemic. Thus, this Report seeks to assess the extent to which Caribbean
governments have pursued human rights-compliant, evidence-based approaches, while
maintaining strong cultures of accountability, transparency and the rule of law. With one full year
plus of the pandemic under review, this report is ambitious in its scope. It seeks to assess the
powers which are being exercised by States throughout the Commonwealth, and the extent to
which they comply with a robust conception of the rule of law. The Report represents a reading
of the Caribbean approach to the pandemic against international human rights standards, in
addition to Caribbean understandings of these standards. The benchmarks which are adopted in
the assessment of the response for all COVID-19 measures are based on a confluence of binding
international human rights standards and domestic constitutional requirements. These
benchmarks include a gender sensitive perspective and a transformative understanding of the
right to equality in its assessments of State, and non-State responses where appropriate. In order
to address these, the report explores several focal points which are detailed below. Naturally
given the seemingly all-encompassing nature of the pandemic where almost all parts of the
human-experience have been touched, these areas do not represent the full extent of human
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rights issues or rule of law issues which arise in the context of this public health emergency.
Nonetheless, these represent a sample of core concerns for the Caribbean.

STRUCTURE OF THIS REPORT AND SERIES
This Unmasking the Caribbean COVID-19 Series is comprised of a number of products. The primary
product is this Report. This Report is divided into a number of sections organised around the Rule
of Law section which immediate follows, introduces the Report’s conception of the Rule of Law
and the Evaluative Metrics which will be used to assess the Caribbean Legal Frameworks. Those
evaluative metrics are thus broken down into three key components, Legislation, Oversight and
Accountability, and Human Rights Considerations and Impact of COVID-19 and Vulnerable groups.
In order to frame this, the report includes The Caribbean Overview- an Introduction to the COVID19 Response with a view to outlining the connections between the Right to This Report
supplemented by country-level Legislative Mappings which detail the specific COVID-19 measures
which were adopted in each jurisdiction and the broader legislative agenda of the various States
in the midst of COVID-19. There is a further a compendium of cases that look at the decided cases
which have been issued throughout the pandemic related to the rule of law and human rights
dimensions of the pandemic.

Methodology
Approaches
This Report engages a comprehensive desk review of the Caribbean COVID-19 legal response. The
project mapped the regulations produced across the Caribbean in tabular form and assessed the
case law which emerged out of the COVID-19 experience in the Caribbean. These mappings
focused on the legal frameworks employed varying between ordinary legislation and
constitutional states of emergencies. These are reflected in a Compendium Report that provides
a country-level overview of the responses. Building on these mappings, this Report provides a
detailed assessment of these legal frameworks and their compliance with the Rule of Law. This
assessment was derived from a review of the literature, case law from the region and a
substantive assessment using an analytical matrix as distilled from International and other forms
of guidance. These are supplemented by media-monitoring to provide a comprehensive
understanding of the law in practice throughout the pandemic, and the measures/responses
adopted by Government. The COVID-19 Pandemic represents a novel emergency, but in light of
the Caribbean’s vulnerability to disaster more broadly, attention to the functioning of law in this
public health disaster provides an opportunity to reflect and reassess the adequacy of these legal
frameworks and their effects.
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Limitations
Inherent in the desk-review are limitations. The first substantial limitation is the breadth of
information which was mapped. While best efforts were made to ensure the laws are accurately
summarized, errors and omissions may be noted. In some cases, laws were not available online,
or links did not function, and the fast-changing nature of the regulations and their presentation
did not allow for easy tracking of these changes. Caribbean States were often not captured, only
partially covered, or inadequately covered in many global reports and indexes. Beyond these
limitations, desk reviews, particularly legislative reviews are weak tools to tell us about the
functioning of the law in practice. The Report seeks to supplement this through close mediamonitoring and a review of materials produced throughout the pandemic by a variety of actors.
The breadth of information, academic materials, technical reports, invariably do not permit for
their complete coverage, even as an attempt to include a robust cross-section of the literature
has been undertaken. This Review does not attempt to assess the effectiveness of countryapproaches; that is to say that we do not attempt to country’s response because of the variety of
factors that point to the success/failure of measures. The pandemic continues to rage, with
seeming successes at time being short-lived as containment gives away to surges. Equally, a report
of this nature, is incapable of providing the full-possible depth of all issues. Some are provided in
comprehensive detail, such as the position of Justice Involved Populations, while others appear in
more concise ways. The issue of vaccines: vaccine hesitancy, priority listing for vaccinations and
some of the equity impacts extend beyond the sole focus of mandatory vaccines in the Human
Rights components for example. These under-explored areas are fertile areas for further study. In
mapping materials of this nature, efforts have been made to update the Report to the time of
publishing of the Report but inevitably, some areas of the report, may have been overtaken by
subsequent developments though accurate at the time of writing.
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II. THE CARIBBEAN RESPONSE AT A
GLANCE
This chapter, places the Caribbean response in perspective, with some limited focus on the
fulfilment of the State’s positive obligations concerning the right to health and life. The nature of
this norm and its specific medico-technocratic nature limits the nature of the analysis for the
purpose of this Report where this Report does not seek to assess the extent to which the
governmental strategy was for example sufficiently integrated/whole of government and are best
assessed by public health experts. Consistent with the Rule of Law Principles is the fulfilment of
positive obligations with a particular focus on the right to health. This chapter does not seek to
assess the extent to which States over or under-reacted, though it is a necessary examination for
future study.
Positive Obligations and the Right to Health
In the context of COVID-19 and the Caribbean State Response, the measures are viewed through
the lens positive obligations to assure the right to life and the enjoyment of the maximum
attainable standard of bodily and mental health are crucial.8 States are obligated under the right
to life in international law to take efforts to address societal situations such as life-threatening
diseases, including prevention, and immediate access to healthcare and other social determinants
of health. The right to health requires states to take action to prevent, treat, and control
epidemics, endemic diseases, occupational diseases, and other diseases, including vaccinations,
surveillance, education campaigns, and other scientifically proven infectious disease control
techniques. Caribbean States have generally included these steps. The Rule of Law Principles
which form the basis of the remainder of the evaluative matrix, likewise includes the fulfilment of
Positive Obligations as a key component of a Rule of Law-Compliant Response. The
indicators/principles for this framework are:




8

a rapid, systematic, cross-governmental adoption of a strategic approach to tackle the
crisis is most beneficial to states;
coordinate action plans across national, regional, and local levels to ensure collective
action which also facilitates adaptation to local conditions; and
the costs of under-reaction can outweigh the costs of overreaction in a health emergency.

World Health Organisation, 'Addressing Human Rights as Key to the COVID-19 Response' (Who.int, 2020)
<https://www.who.int/publications/i/item/addressing-human-rights-as-key-to-the-COVID-19-response> accessed June 14, 2021.
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Positive Obligations of the Right to Life
State’s Obligation to Protect
The right to life entails a positive obligation on the part of the State to protect citizens’ lives. 9
Though law enforcement is most often equated with the State’s positive obligation to protect,
such measures are not the only, nor the most effective means of protecting citizens’ lives; (indeed
there is a cross-cutting question of the need for greater police accountability as a public health
measure).10 Nonetheless, in the context of the COVID-19 pandemic, though the State may be
obligated to control the spread of the virus through the enforcement of lockdown, curfew and
social distancing measures, it is abundantly clear that this is inadequate, with these enforcement
measures both serving as a vector or catalyst for transmission. Beyond the narrow imaginations
of the right to life, as developed most comprehensively, the State has a duty to provide protection
that is ‘practical and effective’.11 This encompasses:




Framework Duties: The State is required to establish an appropriate legal framework that
adequately provides for and regulates policies which protect life. This framework is
assessed under the Rule of Law and Legal Frameworks questions.
Operational Duties: Where the State knows or ought to know of real or immediate risks
to life, the State must implement operational measures to protect life. The ECtHR has
noted that these preventative operational duties arise in “dangerous” situations with a
“particular threat to life” presented by “violent, unlawful acts of others or man-made or
natural disasters.”12 In the context of the COVID-19 pandemic, these operational duties
may be breached: a) when a person's life is knowingly jeopardized by denying them access
to life-saving therapy, or; b) when a patient is denied access to life-saving emergency
treatment as a result of systemic or structural dysfunction in hospital services, and the
authorities knew or should have known about this risk and failed to take the required
precautions to prevent it from materializing.13 The case of Jodi-Ann Fearon, an expectant
mother who had grave difficulty accessing medical care and was moved between a
number of hospitals on account of her uncertain COVID-19 status raised these questions,
though no determinative assessment can be made of whether there was a breach.14 Thus
far, the only development has been that Office of the Director of Public Prosecutions

9

Natasa
Mavronicola,
‘Positive
Obligations
in
Crisis’
(Strasbourg
Observers,
April
7,
2020)
<https://strasbourgobservers.com/2020/04/07/positive-obligations-in-crisis/> accessed 24 May 2021.
10 Ibid.
11 Ibid.
12 Elizabeth Stubbins Bates, ‘COVID-19 Symposium: Article 2 ECHR’s Positive Obligations–How Can Human Rights Law Inform the
Protection of Health Care Personnel and Vulnerable Patients in the COVID-19 Pandemic?’ (Opinio Juris, April 1, 2020)
<https://opiniojuris.org/2020/04/01/COVID-19-symposium-article-2-echrs-positive-obligations-how-can-human-rights-lawinform-the-protection-of-health-care-personnel-and-vulnerable-patients-in-the-COVID-19-pandemic/> accessed May 24, 2021.;
Case of Stoyanovi v. Bulgaria - Application no. 42980/04 (2010), [61]
13 Ibid.
14 Jamaica Observer, ‘It’s Inhumane’ Family Hurting as Pregnant Woman Refused Health Care Dies after Giving Birth’, Jamaica Observer
(April 27, 2020) <https://www.jamaicaobserver.com/news/%26%238216%3BIt%26%238217%3Bs_inhumane%26%238217%3B>
accessed May 24, 2021.
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(ODPP) has ruled that no criminal charges are to be laid against Jodi-Ann Fearon's
obstetrician or any of the medical personnel at the varied hospitals. The larger issue
however is the adequacy of the medical system, with recent challenges being noted
concerning shortage of critical materials and oxygen in a number of states.15
Additionally, the State may be obligated to:







Provide adequate personal protective equipment (PPE) for healthcare workers who are
put at risk.16 This is because such workers are facing a greater and more targeted risk to
life than that faced in the course of their normal duties.
Ensure that persons have effective access to necessities and healthcare without
discrimination.
Alleviate burdens placed on persons’ livelihoods due to lockdown measures by providing
financial support and other welfare initiatives to persons who have lost their means of
income. (See the Socio-Economic Impacts section)
Investigative Duties: Any credible reports or suspected occurrences of threats to or loss
of life must be investigated by the State. This includes instances in which the State's
responsibility is invoked by omission. In the COVID-19 context, investigative duties are
likely to be critical, for both identifying and apportioning blame, and for preventing
ongoing or future abuses and failures.17 In the context of weak contemporaneous reviews
of COVID-19 measures by States as explored in this review; investigative duties will be
particularly necessary.

Notably, in all circumstances, the measures taken must be “reasonable and adequate”.18
Moreover, the State’s obligations are amplified with respect to vulnerable groups.
Limits on the State’s exercise of its Positive Obligations
The State is not entitled to exercise its obligation to protect in a manner that unlawfully violates
other human rights. Therefore, for example, the State must not inflict cruel or degrading
punishment against some persons in an effort to protect the lives of others. (See the Policing and
Enforcement section) However, certain derogations from rights may be permitted where such
derogations are necessary and proportionate. Equally, the courts must ensure not to impose a

15

For example, Jamaica Observer Limited, ‘With Hospitals Low on Oxygen, Public Urged to Vaccinate against COVID-19’ (August 29,
2021).
<https://www.jamaicaobserver.com/latestnews/With_hospitals_low_on_oxygen,_public_urged_to_vaccinate_against_COVID19> accessed September 23, 2021.
16 Relief Web, ‘Critical Personal Protective Equipment Procured for Caribbean Frontline Medical Workers’ (July 23, 2020)
<https://reliefweb.int/report/antigua-and-barbuda/critical-personal-protective-equipment-procured-caribbean-frontline>; Pan
American Health Organisation, ‘PAHO Steps up Assistance to Help Countries Cope with Shortages of Oxygen and Health Workers PAHO/WHO | Pan American Health Organization’ (May 12, 2021) <https://www.paho.org/en/news/12-5-2021-paho-stepsassistance-help-countries-cope-shortages-oxygen-and-health-workers> accessed September 23, 2021.
17 Ibid.
18 Ibid; Case of Opuz v Turkey - Application no. 33401/02 (2009).
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burden on the State that is “impossible” or “disproportionate”. The State may, for example, be
practically unable to adequately supply PPE due to the shortages in the global market as is
examined below. This does not excuse non-performance but suggests that best efforts are
required.

A Caribbean Multi-Sectoral Response
Recognizing the region's susceptibility and in accordance with its purpose, CARPHA sought an
early audience with leading infectious disease specialists from around the world in January 2020,
before the epidemic moved beyond Wuhan. The information gathered was used to guide the
region's early health preparedness and response to the outbreak. CARPHA has been in charge of
managing the CARICOM regional health response, holding regular updates with member states
and partners, including tourist partners, and issuing situation reports every two working days.
Tests were also performed on probable COVID-19 cases from its Member States, with the goal of
improving syndromic surveillance and producing technical standards. These guidelines covered
sampling, laboratory testing, ports of entry, response algorithms, management of cases on ships,
planes, hotels, and their employees, infection prevention and control, health sector response
plans, regional communications plans, and participation in CARICOM Heads of Government
meetings.
On January 29, the Regional Coordinating Mechanism for Health Security (RCM-HS) was activated
in order to bring order and coherence to the health and non-health sectors' actions as the
outbreak progressed. The RCM-HS has received support from the highest levels of regional
governance. The CARICOM Council of Human and Social Development scheduled two emergency
meetings, and the CARICOM Heads of Government met an emergency conference of Heads of
Government to review the COVID-19 reaction and provide regional recommendations, including
cruise ship and other conveyance protocols. CARPHA, as a leading health agency, acted quickly to
activate its Incident Management Team for Emergency Response, and collaborated closely with
regional and international health partners to define the response needed to this public health
threat, as well as provide timely advice and assistance to its Member States. CARPHA had many
meetings as the outbreak unfolded to offer updates and information, assess the level of
preparedness, and provide assistance for preparedness and response strategy. CARPHA offered
technical assistance and a multitude of technical advice in accordance with international
standards and best practices in order to guarantee a regional response that was as uniform as
feasible.
The actions of the Regional Security System in facilitating the prompt transportation of samples
to be tested at the CARPHA Medical Microbiology Laboratory (CMML) from Member States, as
well as the adjustments made by the host country, Trinidad and Tobago, to expedite the clearance
of samples by their Customs Department, demonstrated the strength of regional coordination.
CARPHA's CMML is the regional reference laboratory and major testing facility for COVID-19,
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while PAHO created internal capacity in other CARICOM nations, including Barbados, Guyana,
Dominica, Jamaica, and Belize, to enable COVID-19 testing.
National disaster response plans and designated health emergency coordination bodies are in
existence in the majority of Caribbean countries. Countries were advised to take advantage of the
window of opportunity created by the delay in the importation of cases into the region to review,
update, and adapt their COVID-19 pandemic influenza response plans, put in place the necessary
structures and legislative frameworks, train staff, and conduct regular drills to prepare for an
epidemic response. CARPHA requested that Member States increase their readiness and response
efforts as soon as possible, given the disease's fast spread both at the epicentre and then globally.
Countries developed public awareness initiatives in relation to health measures. COVID-19 has
prompted public officials to warn caution, and there have been concerted public information
campaigns across traditional and social media.
Countries in the region have also implemented testing policies. Some countries implemented
testing regulations that required testing only for people who had COVID-19 symptoms or who
satisfied certain criteria, such as critical employees or those who had come into contact with a
known case. There was open public testing accessible in other countries for asymptomatic people
as well as testing for those with COVID-19 symptoms. There were also various contact tracing
protocols. In some nations, contact tracing was restricted, but in others, contact tracing was
extensive for all known instances. In some countries, there were emergency investments in
healthcare and in vaccines.
Facial coverings were compulsory in various countries in certain shared/public locations outside
the home with other individuals present, or in some situations where social distance was not
practicable. In other circumstances, wearing a face covering was required in all shared/public
locations. Other policies required that facial coverings be worn outside the home at all times,
regardless of the location or presence of other people. Policies on vaccinations were also
developed. Universal availability, availability for critical employees and/or clinically susceptible
populations and/or the elderly were among the policies. There were also policies which mandated
that individuals had to pay for the vaccine by virtue of insurance or an NGO. Some other policies
ensured that no or a minimal cost to the individual.
In terms of the elderly’s protection, several states advocated for isolation, hygiene, and visitor
restrictions, as well as recommending that the old remain at home. In certain countries, however,
there were just a few restrictions on isolation and only a few restrictions on exterior visitation. In
other nations, segregation and hygiene in nursing homes for the elderly were strictly enforced.
All non-essential external visits were outlawed, and all old persons were expected to stay at home
and not leave the house, with a few exceptions, and to accept no exterior visitors.
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Vaccines
Vaccines have generally been distributed based on clinical need or public health concerns, with
special attention to groups such as health care workers and people who may be at increased risk
of developing a serious illness due to age and pre-existing conditions subject to the overarching
issue of availability. Governments in the region, subject to the assessment of the question of
whether they have always acted in accordance with the best evidence/latest data (if collected)
have generally addressed the medical dimensions of COVID-19 reasonably well, where there has
for example been a priority listing such as health-care workers, persons at elevated risk of
mortality/contraction of COVID-19.19 In the implementation, frenzied lines, non-compliance with
the indicated priority lists raise equity questions and points to the need for governments to pay
attention to implementation as a key site for the realisation of rights. On the other hand,
systematic failures have been noted in relation to the treatment of prisoners, where prisoner
were not in the original priority lists be despite the clear public health imperatives and human
rights obligations attendant to that, and the widespread transmission of COVID-19 in prisons.
Access to accurate health information
As Caribbean States increasingly adopt rights-informed perspectives to the provision of health
care services, and not merely the medical needs, it is accepted that states must offer accurate
health information regarding the pandemic because the rights to health and freedom of
expression interact.20 On a non-discriminatory basis, information must be available to everyone.
Fact-checking, education, and media literacy are all important tools for combatting
disinformation. Restrictive measures to counteract misinformation, including legal measures,
have not been pursued with little limits on freedom of expression and a robust public health
response. Caribbean States have generally adopted a non-criminal framework for addressing
misinformation; though questions remain as to the adequacy of the States’ effort to respond to
misinformation beyond press conferences. Most states have generally adopted a variety of multimedia approaches with Antigua and Barbuda for example launching a website
https://vaccineantiguabarbuda.com/ to address details linked to the vaccine.21

19

20

21

Barbados Government Information Service (BGIS), ‘Vaccination of Frontline Workers Remains a Priority’ (August 19, 2021)
<https://gisbarbados.gov.bb/blog/tag/frontline-workers/> accessed August 21, 2021; Jamaica, Ministry of Health & Wellness,
‘Jamaicans 50 Years and Older Can Now Be Vaccinated’ <https://www.moh.gov.jm/jamaicans-50-years-and-older-can-now-bevaccinated/> accessed August 21, 2021.
United Nations Committee on Economic, Social and Cultural Rights (CESCR), ‘Statement on the Coronavirus Disease (COVID-19)
Pandemic and Economic, Social and Cultural rights’ (UN Doc. E/C.12/2020/1] (April 17, 2020)
<https://digitallibrary.un.org/record/3856957?ln=en> accessed August 21, 2021.
All States have included some form of online approach to addressing the pandemic; See for e.g. Guyana https://www.health.gov.gy/index.php/world-news-7; Most States have developed and deployed their Travel protocols in easy and
accessible ways; https://domcovid19.dominica.gov.dm/ (even as the Travel Protocols themselves may be subject to varied forms
of assessments beyond the scope of this Research).
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Public health control measures to protect the right to health
Failure to adopt appropriate control measures, such as social separation, isolation, and
quarantine, aggravated the effects on the right to life and health in some countries. Physical
separation policies were not always tailored to vulnerable groups' rights to health care. Physical
separation for those deprived of their liberty has been particularly troublesome, with outbreaks
occurring as a result of failures to apply precautions in jails, care homes, and psychiatric hospitals.
When safeguards were put in place, they often resulted in severe isolation, with care home
patients unable to see family members for long periods of time and inmates confined to cells. Due
to the unique obstacles of protecting lives and health in institutionalized settings, rights-based
appeals for the release of some people, particularly those in jail and psychiatric facilities, have
been made (as addressed in the JIP chapter, though much progress has not generally been made.
Provision of COVID-19 Kits and PPE etc.
In February and March 2020, Caribbean governments acted quickly in response to the COVID-19
outbreak in Europe and North America, maybe due to their own health system's fragility.22 States
in the region have a positive obligation to acquire equipment, including personal protective
equipment, testing kits, diagnostic equipment, medications, and tracing equipment, due to the
pandemic's fatal impacts.23 To contain and manage the outbreak, CARICOM collaborated with the
Pan American Health Organization (PAHO), the Caribbean Public Health Agency (CARPHA), and
the Organization of Eastern Caribbean States (OECS). This enabled friendly governments to
donate equipment for ICU expansion (e.g., ventilators and beds). Such collaboration must become
a permanent element of regional healthcare delivery. Governments and international institutions
will need to work together on a regional and global level to stop the virus from spreading. To
secure self-reliance on a long-term basis, as well as during pandemics, the Caribbean area must
emphasise the development of its local human resource and associated healthcare infrastructure.
The COVID-19 was an example of collaboration between governments, the CARICOM, the PAHO,
the CARPHA, and the OECS in enhancing and expanding healthcare capacity. This nexus of disease,
politics, and non-governmental organizations was crucial in combating the COVID-19 outbreak
and strengthening the Caribbean healthcare system. Only 4% of the materials needed to battle
COVID-19 were sourced from within the Caribbean region in May 2020, according to reports.24 It
was also discovered that the reliance on medical imports in Latin America and the Caribbean put
the region at risk of trade sanctions during the outbreak. The Trump administration imposed

22

Marta Ribes Clara Marin, Carlor Chaccour, Julia Montana, et al, ‘COVID-19 Policy Reports for Recovery in the Eastern Caribbean:
Analysis, Scenarios and Considerations for Opening to Tourism’ (UNDP April 8, 2021) <https://www.isglobal.org/en/-/covid19policy-reports-for-recovery-in-the-eastern-caribbean> accessed June 18, 2021.
23 Dabor Resiere, Hossein Mehdaoui, Hedda Dyer, Cyrille Chabartier et al, ‘COVID-19 in the Caribbean: lessons learned from the
ongoing international medical and scientific cooperation’ (Global Health 17, 55 (2021)) <https://doi.org/10.1186/s12992-02100706-3> accessed June 18, 2021.
24 ECLAC/ CEPAL, 'Restrictions On The Export Of Medical Products Hamper Efforts To Contain Coronavirus Disease (COVID-19) In Latin
America And The Caribbean' (May, 2020) <https://www.cepal.org/en/publications/45511-restrictions-export-medical-productshamper-efforts-contain-coronavirus-disease> accessed June 18, 2021.
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export restrictions on N95 and other respirators, surgical masks, and gloves in April 2020,
instructing the Federal Emergency Management Agency to examine shipments and determine
whether they should be allowed to leave the nation.25
UNICEF announced on April 25 that it would send 220,000 face masks, tens of thousands of face
shields, and tens of thousands of gowns to Latin America and the Caribbean in the following weeks
and months. Personal protection equipment (PPE) was reported to be being shipped to the
Caribbean region in July 2020.26 The equipment was bought and purchased with concessionary
funds from the CDB's Special Development Fund. At the Port of Bridgetown, the CDB and the
CDEMA received the majority of the US$3 million worth of PPE. CDB also worked with the UK to
get the equipment, which was sourced from German and Chinese suppliers. 35,000 protective
suits, 111,000 isolation gowns, over 67,000 goggles, 250,000 protective gloves, and 160,000
masks were to be included in the shipments. Antigua and Barbuda, Barbados, Belize, Dominica,
Grenada, Guyana, Haiti, Jamaica, Saint Lucia, St. Kitts and Nevis, St. Vincent and the Grenadines,
Suriname, and Trinidad and Tobago were all set to receive the PPE.
The Pan American Health Organization/World Health Organization (PAHO/WHO) Office for
Barbados and Eastern Caribbean Countries (ECC) has actively aided countries in preparing for and
responding to the Novel Coronavirus (COVID-19) from its emergence.27 PAHO has aided in the
distribution of COVID-19 test kits, laboratory staff training, and needs assessments and country
level analyses with national agencies. Dr. Yitades Gebre, PAHO/WHO Representative to Barbados
and Eastern Caribbean Countries (PWR-ECC), presented Colonel Glyne Grannum, Chief of Staff,
Barbados Defence Force (BDF), with Personal Protective Equipment (PPE) kits for its Field Medical
Facility on Wednesday, March 18, 2020. (FMF). The Pan American Health Organization (PAHO)
Jamaica office has been actively assisting the Ministry of Health and Wellness (MOHW) in
preparing for health emergencies, such as the COVID-19 pandemic, through the facilitation of
capacity building training courses and the provision of essential equipment, as part of the Jamaica
Country Cooperation Strategy.28 MOHW received the first set of reagents from PAHO in
anticipation of the arrival of SARS-Cov-2, the virus that causes COVID-19. Dr Bernadette TheodoreGandi, PWR for Jamaica, Bermuda, and the Cayman Islands, handed up a contribution of two
extractor kits and enzymes to Dr Michelle Hamilton, Director of the National Laboratory Service,
on May 4, shortly after the first cases of COVID-19 arrived in Jamaica. Since the outbreak of COVID19, the PAHO Jamaica office has actively aided MOHW in preparing for and responding to the
virus, including the provision of COVID-19 test kits and PPE supplies, as well as emergency
response planning and coordination. As reported in January 2021, the CDEMA was scheduled to
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Rita Rubin, Jennifer Abbasi, Rebecca Voelker, ‘Latin America and its Global Partners toil to procure medical supplies as COVID-19
pushes the region to its limit’ (JAMA Network, June 12, 2020) < https://jamanetwork.com/journals/jama/fullarticle/2767350>
accessed June 18, 2021.
26 Relief Web (n.16)
27
Pan
American
Health
Organisation
(PAHO),
'PAHO
Donates
PPE
Kits
To
BDF'
(PAHO,
2020)
<https://spark.adobe.com/page/KVE5jEkSYH1En/> accessed June 17 2021.
28 Pan American Health Organisation (PAHO), 'Building COVID-19 Testing and Surveillance Across Jamaica’ (Paho.org, 2020)
<https://www.paho.org/en/stories/building-COVID-19-testing-and-surveillance-across-jamaica> accessed June 17, 2021.
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provide borrowing member countries with PPE such as masks, goggles, and safety suits (BMCs).29
CDEMA vowed to collaborate with governments to assess individual needs and coordinate a
regional disaster response. Immigration and Customs departments were advised to take a number
of sector-specific actions, including developing national protocols for the use of personal
protective equipment (PPE) by Immigration and Customs personnel, as well as receiving training
in critical areas like infection control and handling of specimens or reagents for COVID-19 testing.
Adequacy (Shortage) of PPE
Barbados had appropriate levels of PPE for medical professionals in November 2020, according to
reports.30 To assess the need for PPE, projections were done, and clear assessments were made
to ensure that there were no shortages of PP. Guyana reported that it had adequate levels of PPE
in stock in April 2020.31 It was also mentioned that PAHO and other important agencies supplied
PPE, and that the Chief Medical Officer collaborated with the Ministry of Finance to guarantee
that appropriate PPE was always available. An employee in Antigua and Barbuda claimed that
medical personnel wore insufficient PPE, however these assertions were disproved. When PPE
was running low, the clinic's head nurse said, a request was sent to central stocks, and the PPE
was restocked.32 The nurse went on to say that there were plenty of cleaning materials and Clorox
on hand. Management of the Antigua Barbuda Emergency Medical Services also acknowledged
the adequacy of PPE.33

29

30

31

32

33

International Institute for Non-Aligned Studies (IINS), 'Caribbean Development Bank’s Response to COVID-19 Pandemic' (2021)
<https://iins.org/caribbean-development-banks-response-to-COVID-19-pandemic/> accessed June 17, 2021.
Barbados Advocate, 'No Shortage of Protective Gear' (May 11, 2020) <https://www.barbadosadvocate.com/news/no-shortageprotective-gear> accessed June 17, 2021.
Kellon Rover, 'Moph Working to Restock PPE Regularly' (Department of Public Information, 2020) <https://dpi.gov.gy/mophworking-to-restock-ppe-regularly/> accessed June 17, 2021.
The Daily Observer, 'Browne’s Avenue Clinic Denies Claims of PPE Shortages' (2020) <https://antiguaobserver.com/brownesavenue-clinic-denies-claims-of-ppe-shortages/> accessed June 17, 2021.
Antigua Newsroom, 'EMS Refutes Claim of Personal Protective Equipment Shortage' (June 8, 2020)
<https://antiguanewsroom.com/ems-refutes-claim-of-personal-protective-equipment-shortage/> accessed June 17, 2021.
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III. THE RULE OF LAW AND HUMAN
RIGHTS IN A PUBLIC HEALTH
EMERGENCY
THE RULE OF LAW IN THE COMMONWEALTH
CARIBBEAN
The Rule of Law has been developed over centuries as a broad and general concept.34 A variety
of authors and judges, have sought to define the scope of this concept. In the next section, a broad
sketch of the parameters of this supra-constitutional principle in the context of Caribbean
constitutions and its connections with the international conceptions of the rule of law, specifically
as developed with reference to its implications for the COVID-19 pandemic is considered. Since
Independence, and particularly since the inauguration of the Caribbean Court of Justice (CCJ), the
concept’s analytical depth has been mined and developed creating a principle with significant
implications for the governance of the Caribbean. It is fair then to say that the rule of law is a
hallowed principle in Caribbean constitutionalism. Justice Saunders for example argues:
What are the elements that comprise this precious principle? In my view the rule of law
means a lot more than its most basic ingredients. Those basic ingredients have usually
been listed as firstly, the making of laws in a public manner with the laws being accessible
to the population; secondly, the laws made should take effect generally in the future; and
thirdly, the laws must be publicly administered by courts that are independent and
impartial. In other words, at its most basic, the rule of law signifies the sovereignty of the
law over arbitrariness. But while essential, that is, in my view, an insufficient
characterisation of the rule of law. In addition to those elements, the rule of law also
implies legal accountability, fairness, respect for minorities, the observance of human
rights, the separation of the powers and equality before the law.35

34

Rajiv Jebodh, ‘Legal Transplant, Development of the Rule of Law and Post-Colonial Certainty in the Commonwealth Caribbean’
(University
of
Roehampton,
June
18,
2019)
<https://pure.roehampton.ac.uk/ws/portalfiles/portal/2572103/Legal_transplant_development_of_the_rule_of_law_and_post_c
olonial_certainty_in_the_Commonwealth_Caribbean.pdf> accessed June 17, 2021; Anderson W, (Hon. Justice), ‘The Rule of Law
and the Caribbean Court of Justice: Taking Jus Cogens for a Spin’ (Oxford University Commonwealth Law Journal, 21:1, 1-30
<10.1080/14729342.2021.1888207> accessed June 17, 2021.
35 Hon. Justice Adrian Saunders, ‘The Rule of Law in the Caribbean’ (Presentation in St Kitts and Nevis about the Rule of Law in the
Caribbean, St. Kitts) (March 9, 2017) <https://www.ccj.org/wp-content/uploads/2021/02/Remarks-by-the-Honourable-Mr-JusticeAdrian-Saunder-in-St-Kitts_20170309.pdf> accessed June 18, 2021.
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More expansively Justice Jamadar in Belize International Services Limited v. Attorney General of
Belize36. has provided a clear exposition of the demands of the rule of law as developed in
Caribbean jurisprudence, which dovetail neatly with the Rule of Law Guidance which has been
developed in the context of COVID-19.37 Reviewing the Court’s existent jurisprudence, Jamadar
noted the requirement that “State power is exercised reasonably, in good faith, for the purpose
for which the powers were conferred and without exceeding the limits of such powers” 38; and
further, expounded that rule of law, “demands that there be ‘access to appropriate avenues to
prosecute, and effective remedies to vindicate, any interference with…rights’.”39 Pulling on
international jurisprudence and guidance, he accepted the Rule of Law thus as a principle of
constitutional morality, consistent with the World Justice Project’s assessment of the same.
[339] The arbitrary exercise of constituted state power is therefore subject to this
constituent morality. It is an international principle of the highest order for democratic
societies. For example, the World Justice Project identifies four core principles of the rule
of law, which are intended as measurements of respect for the rule of law. They are as
follows:
(a) Accountability - The government as well as private actors are accountable
under the law.
(b) Just Laws - The laws are clear, publicized, and stable; are applied evenly; and
protect fundamental rights, including the security of persons and contract,
property, and human rights.
(c) Open Government - The processes by which the laws are enacted,
administered, and enforced are accessible, fair, and efficient
d) Accessible and Impartial Dispute Resolution - Justice is delivered timely by
competent, ethical, and independent representatives and neutrals who are
accessible, have adequate resources, and reflect the makeup of the communities
they serve.
Since that judgment, the Judicial Committee of the Privy Council (JCPC) has again affirmed a very
broad understanding of the protection of the law and the Rule of Law. In Commissioner of Prisons
v Seepersad [2021] UKPC 13 the Court emphasised the holding of the CCJ in the Maya Leaders
Alliance40:
The law is evidently in a state of evolution but we make the following observations. The
right to protection of the law is a multi-dimensional, broad and pervasive constitutional

36

[2020] CCJ 9 (AJ) BZ
See for example: United Nations, ‘United Nations Rule of Law support in the context of COVID-19 pandemic’ (May, 2020) <
https://www.un.org/ruleoflaw/blog/2020/05/united-nations-rule-of-law-support-in-the-context-of-COVID-19-pandemic/>
accessed June 19, 2021; International Justice Resource Centre (IJRC), ‘COVID-19 Guidance from Supranational Human Rights Bodies’
(April 29, 2020) <https://ijrcenter.org/COVID-19-guidance-from-supranational-human-rights-bodies/> accessed June 19, 2021.
38 Belize International Services Limited (n36) [344]
39 Ibid 346
40 The Maya Leaders Alliance v. The Attorney General of Belize [2015] CCJ 15 (October 30, 2015).
37
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precept grounded in fundamental notions of justice and the rule of law. The right to
protection of the law prohibits acts by the Government which arbitrarily or unfairly deprive
individuals of their basic constitutional rights to life, liberty or property. It encompasses
the right of every citizen of access to the courts and other judicial bodies established by
law to prosecute and demand effective relief to remedy any breaches of their
constitutional rights. However, the concept goes beyond such questions of access and
includes the right of the citizen to be afforded ‘adequate safeguards against irrationality,
unreasonableness, fundamental unfairness or arbitrary exercise of power’ [Attorney
General v Joseph and Boyce at para 20]. The right to protection of the law may, in
appropriate cases, require the relevant organs of the state to take positive action in order
to secure and ensure the enjoyment of basic constitutional rights. In appropriate cases,
the action or failure of the state may result in a breach of the right to protection of the
law. Where the citizen has been denied rights of access and the procedural fairness
demanded by natural justice, or where the citizen’s rights have otherwise been frustrated
because of government action or omission, there may be ample grounds for finding a
breach of the protection of the law for which damages may be an appropriate remedy41.
In light of this broad understanding of compliance of international law with both the Rule of Law
and Human Rights as interconnected themes, this Report includes a broad canvassing of the
international law guidance and obligations of Caribbean States as a cross-cutting theme. Likewise,
a transformative understanding of equality informs this study.

CROSS-CUTTING THEMES
International Human Rights Law and Guidance on Response to
COVID-19
As part of their response to the COVID-19 pandemic, Caribbean States were required to enforce
and comply with international law in the absence of any detailed guidance for the management
of public health emergency, with some limited guidance provided by the World Health
Organization’s International Health Regulations (2005). Approaching close to 18 months, the
COVID-19 pandemic is still evolving, with both progress and setbacks, which requires continual
assessment. Given the specific nature of the balancing exercise, involved in determining
international human rights compliance, state solutions must be tailored after careful assessment.
As a result, it is critical to frequently monitor COVID-19 measures to ensure States respect human
rights. The assessment of State responses to COVID-19 must be done in accordance with an
integrated, inter-dependent and indivisible understanding of human rights. The scope and
meaning of rights in the context of COVID-19 have been informed by international human rights

41

Ibid 47
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law guidelines for state organs and civil society, the obligations considered came from
international human rights treaties which operate in tandem with domestic legislation and/or
constitutions. The treaties considered were:










International Covenant on Civil and Political Rights (ICCPR)
International Covenant on Economic, Social and Cultural Rights (ICESCR)
International Covenant on the Elimination of Racial Discrimination (ICERD)
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)
Convention on the Rights of the Child (CRC)
Convention on the Rights of People with Disabilities (CRPD)
American Declaration of the Rights and Duties of Man (ADHR)
American Convention on Human Rights (ACHR)

The use of international law in constitutional interpretation
In Commonwealth Caribbean jurisprudence, the employment of international law in local courts
has a long and illustrious history. International human rights norms and commitments play a
critical role in the interpretation of domestic constitutional provisions in the Commonwealth
Caribbean. In their joint judgment in AG v. Joseph and Boyce42, former President of the Caribbean
Court of Justice (CCJ) de la Bastide and former Justice of the CCJ, now President of the CCJ, Justice
Saunders explained, 'there is a distinct, irreversible tendency towards confluence of domestic and
international jurisprudence.' The jurisprudence of international organisations is fully considered
and applied at the domestic level. Domestic courts may consider the judgements of international
bodies when determining the content of a municipal right.43 Former Chief Justice Conteh
explained the value of international human rights tribunals interpreting treaties within their remit
in Cal v. Attorney General of Belize, a seminal case on indigenous rights. He noted that while the
pronouncements of an international tribunal like the Inter-American Commission on Human
Rights do not bind the court, they could be used where appropriate.44 Generally, courts interpret
the constitutions as requiring the State to adhere to certain 'irreducible' criteria that can be
measured in degrees of universal approval and should be taken into account.45 As a result, there
is a strong dependency between domestic constitutional provisions and international human
rights norms, with a widespread awareness of 'universal standards of human rights,
acknowledged at both the domestic and international level.'46

42

(2006) 69 WIR 104
Ibid 106.
44 Supreme Court of Belize (Claims No. 171 and 172 of 2007) (18 Oct 2007); Joseph (n42) [21]-[22].
45 Reyes v. R, (2002) 2 LRC 531, 214.
46 Joseph (n42) [106].
43
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While the State is not required to incorporate treaties into national law, international law requires
that the State's commitments be complied with, particularly in the case of treaties established to
protect human rights. Domestic courts can use the Refugee Convention as part of a litigant's
constitutional right to due process or legal protection as developed in the Commonwealth
Caribbean. The court in R (Isiko) v. Secretary of State for the Home Department47 held that when
basic rights were at stake, a decision-maker was obliged to uphold such rights. This argument has
some substance, as the CCJ has frequently stated that the right to protection of the law is a broad
and expansive right. Once a norm of customary international law has been identified, the question
of how it is really applied as part of Commonwealth Caribbean constitutional law emerges. A
domestic tribunal can refer to and implement customary international law in addition to using
international law as an interpretive tool for constitutional rights, as long as statutory or judicial
authority does not contradict it, as customary international law is part of the common law.48

Substantive Equality
The second element, linked to the international law guidance is the importance of substantive
and transformative equality in assessing the impact of the COVID-19 measures on the immediate
and long-term circumstances of affected groups and their effects in terms of eliminating or
entrenching disadvantage in outcome or result. This transformative model is important to ensure
all groups including women, persons with disabilities, refugees, persons living with HIV, the Elderly
and groups exposed to systemic disadvantage or discrimination can exercise and fully enjoy all
human rights and freedoms on an equal footing with others, throughout and after the pandemic.
Indeed, pre-pandemic non-realisation of rights is likely to render it acutely more difficult for
persons to navigate the pandemic. The concept of substantive equality thus invites scrutiny of
neutral or formal laws, policies and programmes that treat groups alike but may have
disproportionate impacts or will have unequal effects in the long term realisation of equality in
practice.
The United Nations Committee on Economic, Social and Cultural Rights explains that:
Eliminating formal discrimination requires ensuring that a State’s constitution, laws and
policy documents do not discriminate on prohibited grounds [and that] [e]liminating
discrimination in practice requires paying sufficient attention to groups of individuals
which suffer historical or persistent prejudice instead of merely comparing the formal
treatment of individuals in similar situations. States parties must therefore immediately
adopt the necessary measures to prevent, diminish and eliminate the conditions and
attitudes which cause or perpetuate substantive or de facto discrimination.49

47

(2001) UKHRR 385, 31.
R v. Keyn,2 Ex. D., 63 (1876); Trendtex v. The Central Bank of Nigeria, (1977) Q.B. 529.
49 Committee on Economic, Social and Cultural Rights, General Comment 20: Non-discrimination in economic, social and cultural rights’
Para 8. (UN Doc. E/C.12/GC/20, July 2, 2009) <https://www.refworld.org/docid/4a60961f2.html> accessed July 17, 2021.
48

18

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

Likewise, the Caribbean Court of Justice has noted:
Ensuring substantive equality might require equal treatment for those equally
circumstanced, different treatment for those who are differently situated, and special
treatment for those who merit special treatment. Paying regard to mere formal equality
could lead to grave injustice and defeat the spirit of the equality provisions.50
In conceiving substantive quality as moving beyond specific acts of discrimination, and a right to
substantive equality in practice, this approach invites an analysis of the ways in which varying
groups may experience disadvantage/inequality, even in the absence of an identifiable form of
discrimination. Expanding on substantive equality, this this Review adopts the Transformative
Approach to Equality. This model synthesizes many of the elements of equality that are referred
to in the UN Human Rights lattice, and engages four-overlapping dimensions:





redressing the social and economic disadvantage associated with gender;
addressing stigma, stereotyping, prejudice and violence on the basis of gender
enhancing voice and participation; and
accommodating difference by achieving structural change

The first dimension requires specific measures to address the social and economic disadvantage
associated with disability, including a comprehensive social welfare scheme. Equal treatment is
clearly not sufficient. The second element addresses recognition harms such as: harassment,
violence, prejudice, stereotypes, stigmas, negative cultural attitudes, indignity and humiliation.
Third, the participation dimension requires inclusion of people with disabilities in all public,
private, political and social decision-making processes. Fourth, the structural dimension requires
institutions rather than individuals to change.

FOCAL POINT OF THE STUDY
Evaluative Metrics
In the context of COVID-19, legal frameworks premised on the rule of Law permit finely balanced
health emergency measures consistent with the International Health Regulations (2005) and
other human rights standards such as included in the International Covenant on Civil and Political
Rights (ICCPR), which recognises that states may require additional powers to deal with
exceptional circumstances. Such powers should be time-bound and only used on a short basis in
order to restore normalcy as quickly as feasible.51 The Rule of Law prevents the unconstitutional

50
51

McEwan v AG Guyana {2018] CCJ 30 (AJ) [66]
United Nations Office of the High Commissioner for Human Rights (OHCHR), ‘Emergency Measures and COVID-19 Guidance’ (2020)
<https://www.ohchr.org/Documents/Events/EmergencyMeasures_COVID19.pdf> accessed June 18, 2021.
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exercise of authority and protects legal accountability mechanism, functions as a barometer of
the substantive equality of laws, and requires the functioning of efficient, open and transparent
institution The evaluative component of this report adopts the framework developed in the
Principles to Uphold the Rule of Law and Good Governance in Public Health Emergencies to
provide a non-exhaustive but indicative review of the compliance with the rule of law by the
State.52 These principles have been synthesized around four key principles include the following:

Figure 1

Legislation, Oversight and Accountability
Legislation should be legally certain, developed through consultative processes and measures
should be subject to appropriate levels of scrutiny, and subject to rigorous review oversight by
Parliament. Parliamentary scrutiny is an essential mechanism to protect against executive overreach. Laws benefit from high engagement and consultation and should include Bar Associations,
civil society and other relevant actors.

52

Joelle Grogan and Nyasha Weinberg, ‘Principles to Uphold the Rule of Law and Good Governance in Public Health Emergencies’
(August, 2020) 29. <https://reconnect-europe.eu/wp-content/uploads/2020/08/RECONNECTPB_082020.pdf> accessed June 19,
2021.( Grogan (2020))
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Best Scientific Evidence and Consultation





Follow guidance from multilateral organisations, in particular the World Health
Organisation (WHO) guidance.
Review and learn from international experience.
Invite input from a broad range of stakeholders including civil society and
nongovernmental organisations in the drafting of legal measures.
Invite constructive feedback and criticism of measures which have been introduced from
external experts from a wide range of discipline.

Legal Certainty






Legal rules and restrictions must be certain in their meaning, consistent and prospective
in their application, and changes should be announced in advance with sufficient notice
for those who need to act to prepare.
Public messaging about the pandemic should be clear, accessible, and consistent.
Early and regular updates on developments, policies and actions is essential to avoid
misinformation and speculation.
Governments should aim to implement and disseminate a staged and sequenced
response plan which indicates what individuals and businesses may and may not do and
when, updating as necessary where new information or evidence becomes available.

Oversight






Ensure the legislature continues its ordinary functions as far as is possible through
reasonable adjustments.
Ensure the continuity of the courts to guarantee the ordinary administration of justice
through reasonable adjustments.
Enable processes to challenge the application of emergency regulations.
Provide additional oversight mechanisms specifically targeted at the application of
emergency measures.
Ensure public scrutiny and accountability through open access to the media.

These principles are addressed under the banner of Legislation, Oversight and Accountability.
A central question for determination which animates this study is the extent to which the COVID19 containment measures in the SCMS under review are constitutional or otherwise lawful. The
broad language of assessing their constitutionality and legality is intentionally adopted with a view
to capture both the human rights dimensions, and compliance with necessary constitutional
procedures including limits on delegated powers. These assessments are made against the
backdrop of both the severity and fluidity of the pandemic, unprecedented in the last century and
the ways in which they raise novel legal issues which are now being frontally determined by
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Caribbean Courts, with significant judgments in Trinidad and Tobago. In this section a review of
the approaches which have been adopted will be canvassed.
These may be divided into 3 categories:




Constitutional States of Emergency
Existing Public Health or Public Emergency Legislation
Specialized legislation developed for the COVID-19 Pandemic

Parliamentary Oversight and Accountability
In this section, there is an assessment of the functioning and models of functioning in light of
COVID-19 of the Parliaments as a key mechanism for maintaining scrutiny and oversight of
Executive Action. The Rule of law prevents the unconstitutional exercise of authority and protects
legitimate justice mechanisms, with a view to maintaining/developing efficient, open and
transparent institutions. The various approaches of Caribbean Governments, their legislative
agendas and steps to address COVID-19 are reviewed. There is a further focus on accountability
mechanisms and efforts to address corruption. And a brief review of the maintenance of
democracy throughout the pandemic.
Access to Justice
A related theme is the functioning of the justice system, the mechanisms which have been
adopted by courts to ensure judicial continuity and the waves of innovation that have been
occasioned. In this section the contingency plans, Practice Directions and new ways of operations
of Courts throughout the region are described and analysed. Reforms in the region include the
conduct of matters online, reforms in filing systems and greater focus on alternative mechanisms
to resolve disputes and legal profession.

Human Rights and Vulnerabilities
Measures should be justifiable; meaning necessary, rationally connected, proportionate and in
compliance with the protection of the law and in international law and human rights standards.
Measures should fulfil the states positive obligations and should be based on the best scientific
evidence. Measures should go no further than is required in order to achieve stated objectives.
Justifiable Measures



States should only introduce measures which are necessary, proportionate, temporary in
nature, and respect human rights and the principle of legality.
States should respond to the crisis within the constraints of normally applicable powers
as a far as possible.
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States should avoid the disproportionate use of force and penalties for breaches of
COVID-19 measures, and guard against the arbitrary or discriminatory application of these
measures.
Governments must seek to ensure vulnerable populations are not disproportionately
affected by measures taken in response to COVID-19.
Responses should not require restrictions on media freedoms nor enable targeted use
against political opponents.
Governments should resist the introduction of data-driven technologies that extend state
surveillance or are not purpose-limited to the pandemic.

States are obligated to protect human rights, including those of vulnerable groups and minorities.
Rights such as the right to freedom of movement, freedom of assembly and others are thus
assessed in order to ensure that the general rights of the populace and specific needs of persons
experiencing conditions of marginalisation are considered and respected. This section examines
state responses in delivery of healthcare, in the implementation of lockdown and other
emergency measures and in policies designed to mitigate economic impacts and the extent to
which they are having disproportionate and discriminatory impacts. The Report specifically
considers the experiences of all groups exposed to discrimination, including, but not limited to,
older persons, children, persons with disabilities, women, ethnic and religious minorities and
indigenous peoples, LGBTI persons, persons living with HIV and AIDS, and migrants, refugees and
stateless persons. The effects of these measures on the enjoyment of rights ranging from freedom
of movement to access to education and from access to information to an adequate standard of
living, together, of course, with the rights to life and to health are assessed. A special Report on
the Right to Privacy is included.
Right to Privacy
The Right to Privacy is provided for in varying levels of detail in Commonwealth Caribbean
Constitutions. The right to informational privacy (or control over data) is increasingly important
in this context.53 Most jurisdiction do not have comprehensive Privacy (Data) legislation, and
instead, operate either in a legal vacuum or through piecemeal approaches in various laws. A
number of jurisdictions have moved to implement electronic measures such as Apps and the use
of monitoring devices. The management of the data in this context is fundamentally important.
This section provides a comprehensive overview of these technological solutions and the right to
privacy. In view of the foregoing, policy frameworks of Electronic Monitoring Systems are
reviewed, and recommendations made for their enhancement.

53

Recent jurisprudence from the non-binding but persuasive decision of the Supreme Court of India, in Justice K.S. Puttaswamy (Retd.)
v. Union of India, Petition (Civil) No. 494 of 2012 which held that privacy is a fundamental right protected by the (right to life and
personal liberty) of India’s Constitution have not been considered in the Commonwealth Caribbean.
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Policing the Pandemic: Criminalization and Enforcement
Many States have adopted a criminal framework with punitive policies that have contributed to
abuses of human rights while failing to stem the public health challenges associated with COVID19. In this section, the effect of criminalising or securitizing public health response is considered.
The role of law enforcement in combating public health problems has been extensive and, this
section of the report thus examines whether they have been in compliance with or in excess of
their powers, and or in violation of human rights norms. Although at this critical moment, law
enforcement's presence is important, state actors involved should carry out enforcement
initiatives and actions in full consideration of human rights. This component of the report
therefore reviews using a case study approach, conduct which appears to breach the State’s
human rights obligations, and at a minimum require robust monitoring. and acts as a wake-up call
to law enforcement and the State.
Socio-economic Rights
The Universal Declaration of Human Rights(UDHR), and ICESCR, recognise a right to a standard of
living adequate to ensure the health and wellbeing of themselves and their family, including
access to food, medical care and necessary social services, the right to social security in the event
of unemployment, sickness, disability, widowhood, old age or other circumstances beyond their
control.54 The socio-economic and human rights crises spawned by the pandemic have
exacerbated inequalities, undermining development gains. Governments have implemented
programmes and policies targeted at the most vulnerable, though the scale of the problem far
exceeds either the capacity or response of Governments. In this section, we detail and analyse
Caribbean Governments’ responses.
Vulnerability and Equality
The COVID-19 pandemic interacts with, exacerbates and is shaped by a range of vulnerabilities
and responses have had will have a range of equality impacts. These will vary on the basis of
personal characteristics such as age, disability, health, ethnicity/race, indigenous or minority
status, colour, language, religion or belief, national origin, political opinion, marital or maternal
status, sexual orientation, gender identity and other status. Alternatively, these may likewise be
accentuated by situational circumstances such as socioeconomic status, urban/rural location,
geographical remoteness, illiteracy, women’s traditional roles as carers, property ownership,
deprivation of liberty, statelessness and migration. All of these characteristics are not the focus
of this report. Nonetheless, States have an obligation to promote equality and reduce inequality
as interpreted according to the broad context or realities of varied vulnerabilities, and the impact
of these circumstances in terms of eliminating disadvantage in outcome or result. In this section,

54

Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR) art 5; International Covenant on
Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976) article 11.
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the Report includes a focus on gender discrimination in the midst of the pandemic, the rights of
the child, persons with disabilities, indigenous people and persons living with HIV. Two subsections under this banner of vulnerability assess the position of justice involved populations
which refers to the ecosystem linked to the criminal justice/ prison system, and the position of
migrants in the Commonwealth Caribbean.
Migrants and Asylum Seekers
Governments have adopted a range of containment measures which are likely to have significant
effects on migrant and refugee populations. The net effect of this is possibly, greater pressure
which results in increases in irregular border and crossings and greater risks at sea. This Report
therefore explores the detention of migrants in the context of border restrictions including border
closure and the legality of these and others approaches which have been adopted by various
Caribbean States.
COVID-19 Focused and Non-Discriminatory







Ensure COVID-19 interventions are tailored to respond only to the emergency.
Ensure that measures adopted are non-discriminatory and protect groups in vulnerable
circumstances.
Ensure equal and consistent application of the relevant rules, differentiating in treatment
only for objectively justified and health-based reasons.
Ensure COVID-19 interventions are tailored to respond only to the emergency.
Ensure that measures adopted are non-discriminatory and protect groups in vulnerable
circumstances.
Ensure equal and consistent application of the relevant rules, differentiating in treatment
only for objectively justified and health-based reason

Justice-Involved Populations including Prisoners and Individuals Deprived of Their Liberty
In this section a review of the Caribbean COVID-19 response in prison is assessed with the rights
implicated, the steps taken, and recommendations for the immediate and long term to address
the rights of this vulnerable group. In addressing the rights of individuals in closed settings, States
must be guided by their obligations both negative and positive to respect, fulfil and protect the
human rights of all individuals. Limitations on rights should therefore be necessary, evidencebased, the least restrictive, non-discriminatory ad non-arbitrary. Where limitations are necessary,
States should incorporate mitigatory measures. States must nonetheless be cognisant of the nonderivability of some rights including the right to legal representation, as well as the access of
external inspection bodies to places of deprivation of liberty, must continue to be fully respected.
The World Health Organization and other leading authorities have highlighted the importance of
maintaining physical distance and heightened standardisation as mechanisms to address and slow
the spread of the coronavirus. Recognizing the importance of physical distancing as the main
strategy for preventing transmission, public health officials have recommended extraordinary
25
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measures to combat the spread of COVID-19. Schools, courts, sports and cultural spaces, and
other congregated settings have been closed. Persons deprived of their liberty, whether
imprisoned after a conviction, or on remand, are housed in facilities which make it difficult to
follow this guidance. This section thus reviews the response of Caribbean States in managing
COVID-19 in prisons and detention facilities.

STATES OF EMERGENCY, LEGAL FRAMEWORKS AND
(EXTRA) ORDINARY POWERS – CARIBBEAN LEGAL
FRAMEWORKS AND THE RULE OF LAW
A central question for determination is whether the COVID containment measures in the
countries under review are constitutional or otherwise lawful. The severity and fluidity of the
pandemic, unprecedented in the last century, raise novel legal issues which have been and are
now being frontally determined by Caribbean Courts, with significant judgments emerging from
Trinidad and Tobago. In this section a review of the approaches which have been adopted will be
canvassed, and the extent to which the laws satisfy fundamental principles linked to human rights
and rule of law, assessed.
Two schools of thoughts are existent in both the critical literature and the state practice as to
whether a State of Emergency should be adopted, or ordinary legislation utilised. Questions
persist as to whether the adoption of one rather than the other may be legally impermissible.
That is to say, is it for example unlawful to use public health legislation, or another form of
ordinary legislation to address the pandemic. While the analysis is very much specific to each
jurisdiction’s legal texts including the particular enactment and the constitution, broadly, this
report adopts the perspective that either approach is permissible, with pros and cons attendant
to each. In a review of the approaches adopted globally, and specifically within the region, there
was no overarching and distinguishing features which lead States to adopt a particular legislative
approach. Decision-makers in each context are likely to have a variety of perspectives, which are
influenced by the country's history, legal traditions, institutional strengths and structures, political
ecosystem, pandemic prevalence, and some affective dimensions.55
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International Institute for Democracy and Electoral Assistance, ‘Emergency Law Responses to COVID-19 and the Impact on Peace
and Transition Processes: Seventh Edinburgh Dialogue on Post-Conflict Constitution-Building, 2020’ (December 2020) <
https://www.idea.int/sites/default/files/publications/emergency-law-responses-to-covid19.pdf> accessed July 19, 2021.
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Constitutional States of Emergency
Consistent with the enabling provisions in all Caribbean Constitutions,
The State may declare a State of Emergency which has the legal effect
of the lawful restriction of rights in an emergency. International Law
allows for derogations from specific rights in some Treaties.

Ordinary Legislation
Ordinary Legislation limiting human rights must be reasonably
required, proportionate, and consistent with the States’ international
legal obligations. These may be split into two categories:
 Existing Public Health or Public Emergency Legislation/other
 Specialized legislation developed for the COVID-19
Pandemic
Figure 2

States throughout the region first had to determine whether the nature of the policies and
measures adopted or to be adopted in light of the evolution of the pandemic are consistent with
permissible limitations on rights which can be achieved by ordinary legislation or whether they
exceed these limits such that they must be done via the declaration of a constitutional statute of
emergency. The distinction in practice throughout the pandemic globally between derogations
under international law, and limitations is admittedly, a thin distinction, with state practice
varying widely. It would therefore appear that either mechanism is permissible, provided the
internal requirements of each are satisfied. Courts globally have exhibited considerable
deference to Parliament and the Executive in these circumstances and this likewise appears to be
the likely conclusion in the Caribbean. In the judgments emanating from Trinidad and Tobago and
Guyana, the only two jurisdictions which have concluded cases, Courts have found ordinary
legislation as consistent with the human rights framework.56

56

See for example, Clairmont v Ministry of Health Claim No. CV2020-03855 and Khalid Gobin v Attorney General et al, 2020 HC-DEMCIV-FCA-27; and other cases contained in the Case Law Compendium which accompanies this report.
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Summary of Caribbean Approaches
Table 1: Legislative Approaches to the Dealing with the COVID-19 Pandemic
Country

Antigua and Barbuda
Barbados
Belize
Dominica
Grenada

Guyana
Jamaica
Montserrat
St. Kitts and Nevis

St. Lucia

Constitutional State Ordinary
of Emergency
Legislation/Public
Health
Legislation
and SOE
Yes57
Yes, Public Health Act
and Quarantine Act
No
Yes,
Emergency
Management Act
Yes
Yes, Public Health
Act, Quarantine Act
Yes
Yes, Quarantine Act
58
Yes
Yes, SoE ended, and
Quarantine
Act
used59
No
Yes, Public Health
Ordinance CAP 1461
No
Yes, The Disaster
Management Act
No
Yes, Public Health Act
62
Yes
Yes, Public Health
Act,
Emergency
Powers Act
Yes63

Yes,
Act,

57

COVID
Legislation

Specific

No
No
No
No
No60

No
No

No
Yes,
COVID-19
(Prevention
and
Control) Act 2020
2021)
Public Health Yes,
COVID-19
Emergency (Prevention
and

Constitutional State of Emergency declared pursuant to s. 25 of the Constitution of Antigua and Barbuda by the Governor General
as a result of an infectious diseases. Expired after 7 days and Parliamentary Resolution approved in conformity with the Constitution.
58 State of Emergency proclaimed by the Governor General and appropriately extended over the course of the Pandemic.
59 The Emergency Powers Act which formed the basis of law-making for the pandemic until September was arguably not fit for purpose,
and hence the regulations were possibly ultra vires as an emergency is defined narrowly under the Act; such that it would not
capture the COVID-19 Pandemic. Any enactments pursuant to the Emergency Powers Act may thus have been invalid. More
recently, the Government has implemented regulations pursuant to the Quarantine Act.
60 Grenada attempted to pilot a COVID-19 specific enactment which largely reflected the powers exercised under the Emergency
Powers Act, but this lacked appropriate levels of consultation and proved to be controversial and was shelved.
61 Guyana utilised the 1934 colonial-era Public Health Ordinance CAP 145 to implement a swathe of measures Including restrictions
on social activities.
62 State of Emergency proclaimed by Proclamation No. 6 0f 2020 (March 28th, 2020) in accordance with s.19(1) of the Constitution of
St. Kitts for appropriate time bound period and extended by S.I No. 11 of 2020 on the 7th of April 2020 to last for one week. After
the lapse of the Proclamation by the Governor General, Resolution of the National Assembly extended the SOE for a period of six
months from the 18th of April 2020. This was supported by The Emergency Powers Act which appropriately enabled the Governor
General to make Regulations which are reasonably justifiable for dealing with the emergency. Emergency Powers (COVID-19_
Regulations No. 7,9, 10, 12, 14,15,16, 19,25 included a range of prevention and containment measures.
63 Adopted and ended.
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Powers
(Disasters) Control) Amendment
Act
Act
Yes, Public Health Act No

St. Vincent and the No
Grenadines
Trinidad and Tobago Yes,
State
of Yes, Public Health No
Emergency declared Ordinance
and
in May 2021
Quarantine Act

States of Emergency
A state of emergency is a unique statutory framework of powers and legislation imposed while a
country faces a near existential threat. When a state of emergency is declared, regular laws are
often disregarded, and rare and extraordinary law(s) is/are enacted. Accordingly, state of
emergencies should be strictly temporary in scope, the least invasive to achieve the stated public
health goals, and include protections like sunset or review clauses to ensure a swift return to
normalcy once the emergency situation has passed. States can take extraordinary actions to
preserve public health without explicitly proclaiming states of emergency, which may violate
certain human rights. Certain civil and political rights can only be suspended or revoked in
particular conditions of national emergency that "threaten the nation's life." There must be some
safeguards in place, notably the protection of certain fundamental rights that cannot be
suspended under any circumstances.
Procedures for Enacting Constitutional States of Emergency
Grogan (2020) identifies four common elements of constitutional provisions on a state of
emergency: (1) conditions for its declaration; (2) a delegation of power; (3) limitations on its use;
and (4) provisions for legislative or judicial oversight. These invariably are temporally limited to
maintain the exceptional foundation of the measures. In Jamaica for example, the procedural
requirements are that the Governor General must be satisfied that war is imminent, action has
been taken on a scale that is likely to endanger public safety or deprive the community of supplies
and services essential to life or that some outbreak of a disease or pestilence or natural disaster
has occurred.64 This declaration unless revoked remains in force for 14 days or a period no longer
than 3 months as determined by a resolution of both Houses of Parliament supported by a 2/3
majority vote.65 These may be extended for periods not exceeding 3 months.66 The Jamaica
Constitutional instrument gives power to the court to determine whether a
proclamation/resolution has been passed for a reasonably justifiably purpose67, and outlines
what conditions are necessary to constitute a state of emergency unlike for example, Bahamas,
and Guyana. Jamaica however did not utilise a SoE framework.

64

The Constitution of Jamaica 1962, art. 20 (2).
The Constitution of Jamaica 1962, art. 20 (3) (a).
66 The Constitution of Jamaica 1962, art. 20 (3) (b).
67 The Constitution of Jamaica 1962, art. 20 (5).
65
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In Grenada, which did invoke the State of Emergency, the Procedural Requirements are that the
Governor General may declare a state of emergency by publishing it in the Gazette.68 The
Declaration remains in force as long as both houses which approved it remain in force and no
longer.69 Declaration will lapse at the expiration of seven days beginning with the date of
publication of the declaration when parliament is sitting.70 Otherwise, it lapses 21 days after the
date it was first published unless has been approved by a resolution of parliament in the
meantime.71 Resolution passed pursuant to this section remains in force for six months or a
shorter period as is specified.72 The Parliamentary Oversight Mechanism involves the extension
of the Resolution for a period no longer than 6 months.73 It does not prescribe conditions to be
satisfied before a state of emergency can be declared, the Emergency Powers Act, 1987 however
does not include a health emergency. It enables the Governor-General to declare a SoE if the
Governor General forms that view that any action has been taken or is immediately threatened
by any person or body of persons of such a nature and on so extensive a scale as to be likely to
endanger the maintenance of public order or the defence of the State or the maintenance of the
public surety or the defence of the community or any substantial portion of the community or
any supplies or services essential to the life of the community. Ostensibly COVID-19 does not
satisfy the requirements of the Emergency Powers, Act and as such measures adopted under the
EPA may be ultra vires. Grenada shifted the legislative basis of its COVID-19 response midpandemic, perhaps reflective of this reality.
What distinguishes an SoE from the ordinary legal frameworks is that there must be a real and
present threat to the State’s existence that cannot be properly handled by a government's usual
mechanisms. When a public health epidemic, such as the coronavirus pandemic, necessitates the
government being granted the authority to enforce long-term curfews to prohibit mass crowds
or free movement of individuals, this may be viewed as a legitimate restriction on human freedom
to assembly, movement, and speech. However, it is recognised that this is only justified where
the necessity to defend the population is critical, and that the government is only granted certain
rights up until the danger has been addressed.
In support of this position, eminent Caribbean Jurist Lloyd Barnett argued that the failure to enact
measures consistent with the Constitutional State of Emergency framework was unconstitutional.
Barnett in critiquing the approach adopted under the State of Emergency instead suggested that
the specificity of the Constitutional provision governing this type of situation behoves compliance
instead of ordinary legislation. A significant extract of the IJCHR is provided below as it reflects
the essence of the concerns raised about a non-constitutional state of emergency.
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The Constitution of Grenada 1992, art. 17 (1).
The Constitution of Grenada 1992, art. 17 (2) (b).
70 The Constitution of Grenada 1992, art. 17 (2) (a).
71 The Constitution of Grenada 1992, art. 17 (2) (b).
72 The Constitution of Grenada 1992, art. 17 (4).
73 The Constitution of Grenada 1992, art. 17 (5).
69
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The Charter of Rights provides for the establishment of a period of public emergency
where a situation of public disaster has arisen as a result of the outbreak of pestilence or
infectious diseases. Such a period of public emergency may be established by a
proclamation of the governor general, which may remain in force for 14 days but may be
extended by a resolution passed by an absolute two-thirds majority in both houses of
Parliament.
During such constitutionally established periods of emergency, the fundamental rights of
persons to freedom of the person, freedom of movement and liberty may be abridged or
restricted in accordance with appropriate laws. The charter gives further rights of access
to a special tribunal in cases of detention and to the court for abuse of these powers.
The measures implemented and announced involve restrictions on the fundamental
rights of the individual to freedom of the person, freedom of movement and freedom of
association. The charter permits restrictions to be imposed on these freedoms during a
period of emergency by laws which are reasonably justifiable for the purpose of dealing
with the situation that exists.
There is a general principle that where the constitution lays down and defines the process
that should be adopted in dealing with a particular type of situation, it is not permissible
to avoid the constitutional provisions and apply a different system. It is also important to
take into account that the constitutional process involves an important oversight and
authorisation vote by Parliament, in that a special resolution of both houses is needed to
prolong the emergency measures. It, therefore, follows that some of the measures taken
or being contemplated by the Government are of dubious constitutional validity.
IJCHR recognises that our experience of emergency provisions established by
Proclamations and Parliamentary resolutions in the past has made the term controversial.
This, however, cannot be a proper excuse for ignoring the clear provisions of the
constitution and thereby nullifying the safeguards it provides.74
The immediate benefit of a SoE approach is that is enables the state to react quickly to
emergencies while maintaining the rule of law in the implementation of emergency powers. It
makes space, under exceptional situations, for Parliament to provide for the swift adoption of
measures. In theory, declaring a state of emergency ensures that emergency powers are assumed
and exercised within a legal framework, albeit one that differs from the normal constitutional
arrangements.
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Jamaica Observer, ‘Govt’s COVID-19 Response Ignores Constitution, Says Barnett’, Jamaica Observer (March 27, 2020)
<https://www.jamaicaobserver.com/news/govt-s-COVID-19-response-ignores-constitution-says-barnett_190691> accessed July
24, 2021.
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The longer-term effects and consequences of States of Emergencies on the other hand, pose new
and potentially more serious questions. There is often a possibility that temporary extraordinary
or emergency powers will become 'normalized' over time. As Alan Greene has observed,
emergency powers often outlive the phenomena that precipitated their implementation in the
first place. Although the requirement for extraordinary measures can be apparent at the onset of
an incident, determining when certain powers are no longer needed is significantly more difficult.
This is less likely to be true of the Commonwealth Caribbean, given the relative stability of the
democratic tends in the region. The current and frequent uses of ZOSOs in Jamaica, and threats
to the democratic integrity of the electoral process in Guyana however may point in the need for
some greater caution.
Prior to May 2020, half of all Caribbean jurisdictions under study in this Report, utilised the State
of Emergency approach, which as a good practice, includes some measure of scrutiny as the SoE
expires within set time frames which encourages some measure of review. In support of this, the
Opposition People’s National Party in Jamaica, expressed concerns about the ordinary legislation
approach, noting “that a declaration of a state of emergency in the current circumstances is one
which will ensure that the clear signal is sent that the Constitution is supreme.” Even with the
SoE, the extent of the scrutiny however is wholly unsatisfactory as a check on the breadth of the
powers exercised in this extraordinary moment, with little prior assessments of the measures by
the Parliament, and little to no post-legislative review.
Critiques of SoE Approach
On the other hand, in piloting the COVID-19 specific legislation in St. Lucia, the Attorney General
highlighted some critiques of the SOE approach. He noted that under the SoE, powers are
specifically executive-centric and specifically in the hands of the Prime Minister as compared to
ordinary legislation where - power is delegated to the appropriate Minister and technocrats.
Likewise President of the OECS Bar Association Thaddeus Antoine was critical of the use of SoE
powers noting: “the powers required for this public health pandemic,COVID-19 are available by
passing orders or regulations to the Public Health Act and the Quarantine Act...The emergency
powers are too wide...we do not need a state of emergency…a partial closure of businesses,
ministries, agencies, allowing construction and renovations, allowing flights in to repatriate tourist
while keeping your nationals out, are all not compatible with a state of emergency."
More expansively, the general risk of SoE based on global experience is the risk of Governments
abusing states of emergencies, threatening the democratic foundations of the state and often
resulting in a variety of human rights abuses. Responding to this risk, UN Agencies at the
commencement of the pandemic noted:
The use of emergency powers must be publicly declared and should be notified to the
relevant treaty bodies when fundamental rights including movement, family life and
assembly are being significantly limited…. Restrictions taken to respond to the virus must
be motivated by legitimate public health goals and should not be used simply to quash
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dissent.” Some States and security institutions may find the use of emergency powers
attractive because it offers shortcuts, the experts said. “To prevent such excessive powers
to become hardwired into legal and political systems, restrictions should be narrowly
tailored and should be the least intrusive means to protect public health”.
The extent to which SoEs may pose a risk for long-term governance and maintenance of the rule
of law appears to be dependent on a number of factors including the strength of institutions,
political history and culture. Where SoEs have been adopted throughout the region there has
been broad compliance with the requirements of the constitutions with built in safe-guards
serving their purpose. A review of the State of Emergency Constitutional provisions is apt
throughout most of the jurisdictions with the Constitutions envisioning a sudden challenge (more
apt for war and insurrection/ then for sudden and immediate disasters) rather than a slow and
prolonged emergency as in COVID-19.

Ordinary Legislation
The majority of jurisdictions employed ordinary legislative approaches over the course of the
pandemic, with Trinidad and Tobago being a notable exception in transition to a State of
Emergency for the first time in May 2021 after an exceptional spike in cases. Only St. Lucia enacted
a COVID-19 specific Bill, with Grenada having commenced the process but abandoning it after
concerns were raised by a variety of stakeholders about the adequacy of consultation adopted in
the process. The Prime Minister of St. Lucia in piloting the bill through parliament for example
noted:
This Bill is permissible under the Constitution as it exists to maintain and protect the
interests of public safety, public order and public health and for related matters. This Bill,
notwithstanding the existence of any other piece of legislation is for the sole purpose of
controlling the spread of COVID-19 outside a SoE.75
These measures were adopted either individually or in conjunction with a constitutional state of
emergency. These ordinary enactments have in reality vested similarly broad authority to the
executive or other agencies to take emergency action; in fact, the legislation adopted or utilised
pursuant to CSoEs and non-CSoEs are virtually indistinguishable. Some states have enacted new
laws to provide the framework for a variety of emergency measures. Alternatively, several
jurisdictions such as Barbados, have interpreted ordinary legislation to include a foundation for
pandemic-related disaster responses. The Emergency Management Act in Barbados, and the
Disaster Risk Management Act in Jamaica are two examples of this approach. These were
specifically amended. Beyond this, numerous countries have relied on public health legislation to
grant wide powers such as in Guyana and Trinidad and Tobago.
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Loop St. Lucia News, ‘Executive Director of Manufacturers Association Speaks on COVID Bill’, (September 29, 2020)
<https://stlucia.loopnews.com/content/executive-director-manufacturers-association-speaks-covid-bill> accessed July 24, 2021.
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Conclusion
There are very few determinants that explain the selection of a particular approach, and
ultimately in the view of this author, permitted the enabling framework whether Constitutional
or ordinary legislation is satisfied, either approach may be adopted. The benefit of COVID-19
specific legislative approaches is heightened Parliamentary engagement, though their rushed
enactments and inadequate consultation diminish that value. A number of factors including
parliamentary polarization, political will, cultural understandings of states of emergencies
influence the selection of models. There is a clear need to update and review these legal
groundings and to harmonize legal frameworks to ensure that a rule-of-law-based response can
be adopted in the future. The process of legal reform can help define the boundaries of
emergency power in ways that are clear and constitutional.

PARLIAMENTARY OVERSIGHT, EXECUTIVE
ACCOUNTABILITY AND TRANSPARENCY IN THE
COVID-19 LEGAL RESPONSE IN THE
COMMONWEALTH CARIBBEAN
Principle: Legislation should be subject to appropriate levels of scrutiny, based on sound
consultation and subject to rigorous review oversight by Parliament. Parliamentary scrutiny is an
essential mechanism to protect against executive over-reach. Laws benefit from high engagement
and consultation and should include Bar Associations, civil society and other relevant actors.

Oversight in the Pandemic
Oversight encompasses both the work of parliamentary committees and the plenary, as well as
the work of sessions held during the legislative and budgetary processes.76 Governments actively
create, implement, and evaluate a wide range of public policies to deal with the health, economic,
and social crises while societies remain at a standstill owing to social, preventative, and
compulsory isolation. The executive branches across the region have played a key, if not
overwhelming role in determining national priorities; even as the relationship between the
Executive and the Parliament remains, in practice, marked by significant fluidity and no hard
separating line.77 Citizens have generally understood the Executive branch's position because
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Hironori Yamamoto, 'Tools for parliamentary oversight: A comparative study of 88 national parliaments' (Archives InterParliamentary Union, 2007) <http://archives.ipu.org/PDF/publications/oversight08-e.pdf> accessed July 24, 2021.
77 ParlAmericas, 'COVID-19: The Challenge of Adopting and Strengthening the Role of Parliaments' (April 2020) <https://www.agoraparl.org/sites/default/files/agora-documents/COVID-19%20%20The%20Challenge%20of%20Adapting%20and%20Strengthening%20the%20Role%20of%20Parliaments.pdf> accessed May 28,
2021.
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Caribbean heads of Governments and various Cabinet Ministers have been the face of public
communications and campaigns, and the executive-implemented measures are published in
Official Gazettes regularly. In this sense, Parliaments have been effectively side-lined, in playing
minor roles, and Parliaments’ positions thus must be enhanced so that the vital role of the
Legislature can be maintained. Parliament plays a distinctive function and as such, Parliament
must be empowered to respond to the current realities of the pandemic while also carrying out
their representation, regulatory, and oversight duties.
In this time of health, fiscal, and social crisis, parliaments ought to play a critical role in making
evidence-based public policy decisions that fulfil citizens' needs. Even though in all jurisdictions,
democratic oversight bodies and Parliaments remained open, the extent to which they engaged
in appropriate degrees of rigorous scrutiny of COVID-19 emergency measures remains open to
challenge. In a bright spark, novel democratic structures have been developed which have the
potential to be used in the long-term as democracy-enhancing measures. For example, in Jamaica,
a special Joint Select Committee has been set up. However, in almost all cases, the mechanisms
have been inadequate to scrutinise the government’s action in lieu of Parliament’s normal
accountability mechanisms, and it is conducted virtually on public broadcast. It is therefore
imperative that democratic scrutiny adapts to this new health environment while staying robust.
Sadly, Caribbean Parliaments have, in the majority, not taken the opportunity to transform their
systems for a new digital Parliamentary process that may enhance accountability, participation
and voice.
The purpose of this section is to provide an outline of how national legislatures have worked thus
far during the period of the COVID-19 pandemic, assessing the constraints on legislative and
parliamentary oversight. This is against the context of admittedly weaker structures for oversight
prior to the pandemic, which have been made all the more intense in the midst of it. In this current
time of uncertainty and upheaval, for progressive regulatory policies to be introduced, and for
government actions to be equal and open, national parliaments should play a significant role.
Thus, instead of a comprehensive examination of the processes established by the member states
in reaction to the COVID-19, this section will examine the extent to which Parliaments have
functioned to provide oversight of the Pandemic Response. This study seeks to recognise
noteworthy developments and include examples of areas of concern, as well as good practices, in
the regular functioning of national parliaments. Although the appendices outline the measures
implemented by Caribbean States in some detail, it is beyond the scope of this study to include a
complete record of all the measures. However, the main developments in the mechanisms used
by the jurisdictions in question to tackle the COVID-19 pandemic have been analysed.

International Framework
The ICCPR (in Article 25), provides a legal foundation for the inclusive participation of every citizen
in the conduct of public affairs. The UN HRC noted specifically in this respect that “citizens also
take part in the conduct of public affairs by exerting influence through public debate and dialogue
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with their representatives or through their capacity to organise themselves.”78 Furthermore, the
UN General Assembly has recognised the right of individuals to participate in their government
and in the conduct of public affairs, inter alia. This implies the right of petition, submitting
proposals for improving the functioning of governmental institutions and drawing attention to
any aspect of their work.79 Participation rights are also inextricably linked to other human rights
such as the rights to peaceful assembly and association, freedom of expression and opinion, and
the rights to education and to information.

Parliamentary Activity: What Have Parliaments Done?
Several Parliament amended their codes of practice to allow for alternative approaches to their
functioning in the context of the COVID-19 pandemic. Amendments to the Standing Orders were
a simple measure that enabled flexibility and responsiveness by making space for virtual
engagement. For example, though the Cayman Islands is not in focus in this report, it is worth
noting that via Government Motion No. 8 of 2019/2020, Cayman Islands amended their Standing
orders to facilitate the conduct of Virtual meetings of the Legislative assembly. This was likewise
seen in Antigua and Barbuda and Bermuda, where the Houses' Standing Orders have been
updated to allow for the first-ever electronic meeting of the house. This virtual sitting would
ensure that social distancing is followed. Six elected representatives of the Government, as well
as the Attorney General and Leader of the Opposition, attended the first-ever electronic
conference. One member of the opposition and two independent members will also be present,
with one member of the opposition taking the chair. At the outset of the Pandemic, Speaker of
the House of Assembly in Barbados, Arthur Holder, suggested amendment of the Standing Orders,
though it does not appear that this has been accomplished. This was likewise mooted in the
context of St. Lucia but does not appear to have been fulfilled.
Modifications of Quorum
In St. Lucia, Parliament met fully socially distanced. As such, the number of members present in
the chamber was limited to those meeting the quorum and persons were regularly rotated so that
all members could have the opportunity to speak. This is a consistent practice that has been
utilised globally.
Virtual Engagement
The most common trend occurring internationally since the pandemic, and to a lesser extent in
the Caribbean has been the adoption of technologies and technical solutions enabling
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United Nations Office of the High Commissioner for Human Rights (OHCHR), ‘General Comment No. 25: The right to participate in
public affairs, voting rights and the right of equal access to public service (Art. 25)’ [CCPR/C/21/Rev.1/Add.7, General Comment No.
25.] (July 12, 1996) <https://www.equalrightstrust.org/ertdocumentbank/general%20comment%2025.pdf> accessed July 14, 2021.
79 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally
Recognized Human Rights and Fundamental Freedoms, Art. 8, UN General Assembly Resolution 53/144 of 9 December 1998
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governments to work remotely and electronically through some Parliaments. Few governments
were equipped to use communication devices to perform their activities remotely prior to the
current crisis, and many others had legal and procedural barriers to such procedures. Many
Parliaments had moved to digitization so that some of their work could be done electronically, by
videoconferencing and other remote systems. In fact, Parliaments' ground-breaking measures in
this area have been increasingly developing since March 2020. It is a positive sign that more
Parliaments throughout the region have provided for the virtual live broadcasting of
Parliamentary debates, and it may augur well for more participatory democracies, even though
promises in this area are, for the most part, yet to be fulfilled.
Committee Work
Parliaments also favoured allowing committee work to be done remotely in the majority of cases,
likely due to the tighter provisions governing the work of plenary sessions of certain legislatures.
Some bodies began to experiment with virtual work principally in non-decision-making spaces
such as working groups or informative committee meetings. For example, in Grenada, at the
earlier stages of the pandemic, the Finance Committee of Parliament met via virtual means to
look at a revision to the Appropriation Bill which approved the 2020 budget.
Trinidad and Tobago
The COVID-19 pandemic became a feature of Parliament's work agenda in order to examine the
possible emerging danger at an early stage. The Public Administration and Appropriations
Committee (PAAC) became the de facto pandemic oversight body, with ten members. The
committee's makeup ensures that the government's decisions are scrutinized fairly. Citizens'
questions sent by social media are prioritised and answered in regular briefings by the
department. These meetings pushed the government to think about and plan for critical issues
early on. The committee meetings were streamed live on YouTube and the Parliament's television
website, and the number of people watching them was higher than normal for PAAC meetings.
As soon as committee sessions were cancelled in March, Parliament began planning for a
transition to interactive meetings. On May 21, the PAAC committee and the Ministry of Finance
met online via Zoom. The country's economic situation, COVID-19 expenditures, and
accountability mechanisms were all discussed during the meeting.
Jamaica
In Jamaica, a Joint Select Committee on the COVID-19 Pandemic and Related Matters was
appointed on March 24, 2020. It was chaired by Minister of Health and Wellness, Dr. the Hon.
Christopher Tufton. The Committee appears to serve an informational role, with limited decisions
falling to the Committee. Moreover, the Committee which does not have significant cross-party
participation. The agenda of the initial meeting, for example, demonstrates a strong informational
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bent.80 Recent changes in the chairmanship of select committees of Parliament limited the
functioning of opposition oversight, and arguably weakened parliamentary oversight of the
executive given the two-party system. The Committee fell into desuetude after the elections and
was only reconvened early in 2021.
Regional Summary of Measures Adopted
*= exceptions while presenting
Table 2: Summary of Measures Adopted
MASKS
REQUIRED

PHYSICAL
DISTANCING

HYBRID
MEETINGS

Antigua and
Barbuda

Barbados

CONSISTENT
MEETINGS

SPECIAL
MEASURES
 There were virtual
parliamentary
meetings in
Antigua and
Barbuda.81 The
lower house held
virtual meetings to
handle emergency
regulations. whilst
the upper house
had in-person
meetings but
following physical
distancing
protocols.82
 The House of
Assembly and
Senate sit inperson for
emergencies
only.83

*

*

80

Circulation of Clinical Management Protocols; Discussion and presentation on the current COVID-19 situation. The reviewing case
statistics: new cases, deaths, age distribution, parish, daily ad cumulative positivity (%), sex, comorbidities, poverty and COVID-19
Outcome (there is a vulnerability associated with poor communities), reproductive rates (of COVID), weekly positivity rate,
hospitalization; Trends of the virus; Vaccination Implementation Plan- statistics, target numbers vs actual, age groups, sex,
symptoms, supply and source of vaccines; COVAX update; Vaccine Prioritisation, appointment system; Hospital capacity;
Suspension of tracking app at the airport.
81 Directorio Legislativo, Parl Americas. 'COVID-19. The Challenge Of Adapting And Strengthening The Role Of Parliament: An Analysis
Of The Legislative Agenda' (2020) <https://alertas.directoriolegislativo.org/wp-content/uploads/2020/07/antigua-ybarbu_47658164.pdf?x32394> accessed May 28, 2021.
82
ParlAmericas, ‘Virtual Parliamentary Sittings During the COVID19 Pandemic' (Parlamericas.org, 2020)
<https://www.parlamericas.org/uploads/documents/Virtual_Sitting_May_1_ENG.pdf> accessed May 28, 2021.
83 When sitting in-person, parliamentarians practice social distancing and holding sittings with a reduced number of parliamentarians,
in accordance with quorum. The House of Assembly is currently examining the possibility of holding virtual parliamentary sittings,
which would require amendments to the relevant legislation and to its Standing Orders.
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MASKS
REQUIRED

Belize

PHYSICAL
DISTANCING

HYBRID
MEETINGS

CONSISTENT
MEETINGS

SPECIAL
MEASURES
 Parliament was
able to convene
remotely in order
for
parliamentarians
to observe the
COVID-19
protocol's physical
separation.84
 Parliamentarians
could opt to be
physically present
in the Chambers
or to participate
virtually. Prior to
this, there were
some virtual
meetings of
Cabinet.
Additionally,
physical
Parliamentary
meetings were
conducted at the
Lloyd Erskine
Sandiford Centre
(LESC) to permit
adequate social
distancing.85
 Modification to
the form of
discussion and
voting.
 House of
Representatives
and Senate
conducted special
sitting on April 27
and 28, 2020 to
adopt a motion
on extending the
period of public

*

*

84

Barbados Today, 'Lawmakers Can Attend Parliament Sessions Online' Barbados Today’ (October 28, 2020)
<https://barbadostoday.bb/2020/10/28/lawmakers-can-attend-parliament-sessions-online/> accessed July 24, 2021.
85 NationNews Barbados, 'Historic Opening of Parliament' (September 15, 2020) <https://www.nationnews.com/2020/09/15/historicopening-of-parliament/> accessed July 24, 2021.
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MASKS
REQUIRED

PHYSICAL
DISTANCING

HYBRID
MEETINGS

SPECIAL
MEASURES
emergency for 2
months.
 To maintain social
distancing, the
number of
members present
at both special
sittings was
lowered.86
 The House of
Assembly was
adjourned sine
die and was
reconvened for an
in-person sitting
on April 6, 2020,
to address
matters relating
to the COVID-19
pandemic.
 Modification to
the form of
discussion and
voting: During
parliamentary
sittings,
parliamentarians
respect social
distancing
through amended
seating
arrangements. A
reduced number
of desks with
microphones are
assigned to
government and
opposition
members
respectively.
Members sitting
in the desks with
microphones may
vacate their seats

Dominica
*

86

CONSISTENT
MEETINGS

Inter-Parliamentary Union, 'Country Compilation of Parliamentary Responses to The
<https://www.ipu.org/country-compilation-parliamentary-responses-pandemic#B> accessed July 24, 2021.
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MASKS
REQUIRED

Grenada

PHYSICAL
DISTANCING

HYBRID
MEETINGS

CONSISTENT
MEETINGS

SPECIAL
MEASURES



*







Guyana
*

87

to allow another
member on their
side to speak.
During the last
sitting, a motion
was passed to
look into the
possibility of
having virtual
parliamentary
sessions.
No media nor
public attendance
in parliament (July
29, 2020). Media
can only follow
the session
virtually.
no accessible
reports of
meetings in May
and June 2020.
Overtime, the
Parliament
adopted a hybrid
approach,
conducting both
virtual and inperson meetings.
However, in some
in-person
meetings, the
Parliamentarians
were not
physically
distanced but
wore masks.87
When face-toface meetings
were held, the
Guyanese
Parliament was
held at the Arthur
Chung Conference

Government of Grenada, 'Cabinet Resumes In-Person Meetings' (Gov.gd, 2021) <https://www.gov.gd/cabinet-resumes-personmeetings> accessed July 24, 2021.

41

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

MASKS
REQUIRED

PHYSICAL
DISTANCING

HYBRID
MEETINGS

CONSISTENT
MEETINGS

SPECIAL
MEASURES





Jamaica
*
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Centre. This was
done to ensure
COVID-19
protocols such as
social distancing
was enforced.
This location was
also selected to
facilitate 65
Parliamentarians
whilst sitting six
feet apart.
In April 2021, The
Speaker of the
National
Assembly decided
that all meetings
of Parliamentary
Committees and
Subcommittees at
the Public
Buildings would
be discontinued
indefinitely due to
an increase in
cases of COVID19, including five
members of staff
who had tested
positive.
Transparent
barriers (sneeze
guards)
An 8-member
Special Select
Committee of
Parliament has
been appointed to
oversee Jamaica’s
response to the
COVID-19
outbreak, chaired
by Minister of
Health and
Wellness, Dr. the
Hon. Christopher
Tufton.
The Senate has
amended its
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MASKS
REQUIRED

Saint Kitts
and Nevis

*

Saint Lucia

*

PHYSICAL
DISTANCING

HYBRID
MEETINGS

CONSISTENT
MEETINGS

SPECIAL
MEASURES
Standing Orders
to allow members
to virtually
participate in full
Senate
proceedings.88
 Modification to
the form of
discussion and
voting.89
 The National
Assembly
enforced physical
distancing and
Parliamentarians
were required to
wear masks.
Additionally, the
Assembly was
relocated to the
St. Kitts Marriott
Resort to facilitate
physical
distancing
protocols.
 The Speaker of
the House of
Assembly
reported that
Parliamentarians
have been
practicing social
distancing and
there were
limited numbers
of
Parliamentarians

88

Charnele Henry, 'Virtual House Sittings Should Be Embraced and Developed – Tavares-Finson’ (Jamaica Information Service
(Jis.gov.jm, May 31, 2021) <https://jis.gov.jm/virtual-house-sittings-should-be-embraced-and-developed-tavares-finson/>
accessed July 24, 2021.
89 When sitting in-person, parliamentarians practice social distancing. On Thursday March 19, the House of Representatives appointed
a Special Select Committee on Public Health (COVID-19) to oversee developments related to the current COVID-19 pandemic, which
holds virtual meetings through Zoom. A voting function is not utilised. The Parliament is currently examining the possibility of virtual
meetings for other committees, as well as parliamentary sittings. When sitting in-person, parliamentarians practice social
distancing. On Thursday, March 19, the House of Representatives appointed a Special Select Committee on Public Health (COVID19) to oversee developments related to the current COVID-19 pandemic, which holds virtual meetings through Zoom. A voting
function is not utilised. The Parliament is currently examining the possibility of virtual meetings for other committees, as well as
parliamentary sittings.
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MASKS
REQUIRED

PHYSICAL
DISTANCING

HYBRID
MEETINGS

SPECIAL
MEASURES
in the Chamber. In
addition, those
members present
were rotated to
allow all members
the ability to
speak.
 No information

Saint Vincent
and the
Grenadines

 Time for
interventions
limited
 Reduction in the
number of
persons allowed
in chamber.90
 The Public
Administration
and
Appropriations
Committee
(PAAC), a 10member
committee,
became the de
facto pandemic
oversight
committee. The
composition of
the committee
allowed for
representative
scrutiny of
government’s
actions.
 A few days after
the PAAC
meeting,
parliament
adopted a second
wave of measures
to protect MPs

Trinidad and
Tobago

90

CONSISTENT
MEETINGS

Parliament of the Republic of Trinidad and Tobago, ‘Hansard: 24th Sitting-1st Session- 12th Parliament) (May 24, 2021)
<http://www.ttparliament.org/hansards/hh20210524.pdf > accessed July 24, 2021.
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MASKS
REQUIRED

PHYSICAL
DISTANCING

HYBRID
MEETINGS

CONSISTENT
MEETINGS

SPECIAL
MEASURES
and staff,
suspending
committee
sessions and
establishing new
provisions for
teleworking.
 Plenary sittings of
both houses
continued as
planned, with
protection
measures
implemented
gradually, from
social distancing
and limiting the
number of MPs
allowed in the
chamber, to using
protective masks
and reducing
speaking time.
 From mid-March,
the inquiry and
scrutiny exercise
continued in
writing.
Parliament also
moved towards
virtual meetings

A variety of measures were adopted by Parliaments to preserve the health and safety of Members
of Parliament, supporting staff and users. Regrettably, these are not publicly fully available. The
most comprehensive protocol was included in the Hansard of May 24, 2021 in the Parliament of
Trinidad and Tobago. It is comprehensively set out to provide a demonstration of the nature of
measures adopted, and a summary table follows of the meetings and activities of Parliament.
Table 3: Summary or Measures Taken at Meetings and other Activities of Parliament (Trinidad and
Tobago, Hansard of May 24, 2021)

MEASURES
MASKING PROTOCOLS

DESCRIPTION
• A face mask must fully and completely
cover the nose and mouth, be secured
under the chin and fit snugly against the
sides of the face. If you have to continually
adjust your mask, it does not fit properly,
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MEASURES

DESCRIPTION
and a replacement can be made available
to you.
• Members who wish to double mask and/or
wear a clear face shield in addition to their
face mask will be permitted to do so. In the
case of double masking outer masks must
be black. Black face masks and clear face
shields are available to all Members at no
cost.
• Members will be required to utilise the
speaking booths for interventions which
exceed five minutes. A Member may
remove his/her face mask only when
speaking within the enclosure of the booth
and as has been the established practice,
sanitisation will be undertaken after every
use of each speaking booth. Members are
reminded that either booth may be
utilised.
• Members are further reminded that should
they choose to make shorter interventions
at their desk, for example, when answering
a question or during proceedings of the
Committee of the Whole, they will be
required to keep on their face masks while
doing so.
• The number of persons permitted in the
Chamber will be reduced to the barest
minimum of support staff and Clerks to
allow
for
effective
parliamentary
operations. Arrangements have been made
for all Hansard services to be conducted
remotely.
• Members shall be confined to eight
Government and six Opposition members
respectively. Members are reminded that
pursuant to Standing 3 Update COVID-19
Safety Measures 2021.05.24 UNREVISED
Order 10, the quorum of the House of
Representatives is 12 Members, excluding
the Speaker.
• It will be the responsibility of the Leader of
the House and the Whip to ensure that this
quorum is maintained.

LIMITS ON SPEAKING TIMES

CONDUCT OF PARLIAMENTARY BUSINESS
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MEASURES

DESCRIPTION
• In the event that a division is called,
Members would be allowed a period of
three minutes to return to the Chamber for
the conduct of the division.
DISTANCING REQUIREMENTS OUTSIDE THE • Members
know
that
suitable
CHAMBER
accommodations have been provided for
Members throughout this Parliamentary
Complex. However, no more than five
Members should assemble or congregate
in any of these spaces at one time and
Members are also asked not to rearrange
the furniture to ensure adherence to
physical distancing requirements.
• These assigned areas include the offices
assigned to certain Members, the
Members’ dining room, Opposition and
Government caucus rooms and the
meeting rooms. Television screens or
computers have been placed in these
spaces so that Members can monitor the
proceedings in the Chamber in real time. In
addition to those spaces, Members may
also utilise the various lounges throughout
the building.
SUPPORT SERVICES
• Additionally, a very limited number of
support personnel would be available to
provide support services in the
Parliamentary Complex. As a consequence,
catering and service arrangements have
been adjusted to reduce the need for
interactions with the pantry staff.
SANITISATION MEASURES
• The Chamber and the Parliamentary
Complex are routinely subjected to deep
sanitisation and additionally, following
every sitting, the Chamber and all areas of
the Parliament Complex are subject to
stringent janitorial procedures. As a further
precaution, several air purifiers have been
installed in the Chamber.
INDIVIDUAL MEASURES
• Members are reminded of the Ministry of
Health’s guidelines to self-isolate if
experiencing flu-like symptoms, coughing,
fever or headaches, and to desist from
contact with other persons if you are aware
that you are a primary or secondary contact
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MEASURES

DESCRIPTION
of a person who has tested positive for the
COVID-19 virus. Doing so protects not just
your parliamentary colleagues, but the
hardworking and dedicated staff of the
Parliament.
• Unless specifically varied, all other
protocols which have been introduced
since the emergence of the COVID-19 virus
will remain applicable.

Legislative Activities
Despite the legislative agenda in the region being mostly focused on issues related to or resulting
from the pandemic, legislative branches have increasingly widened their areas of discussion and
resumed debates that had been halted due to COVID-19. In the wake of the COVID-19 outbreak,
several parliaments revised their rules of practice to allow for alternative methods to their
operations. Standing Order amendments were a basic move that allowed for greater flexibility
and responsiveness by allowing for virtual interaction. Since March 2020, parliaments have been
developing ground-breaking legislation in this area. More Parliaments in the region have provided
for virtual live broadcasting of Parliamentary discussions, which may bode well for more
participatory democracies, even if promises in this area have yet to be delivered in the majority
of cases. The legislative agenda is also beginning to show signs that other debates, which are not
directly related to the pandemic, are being resumed. For example, in the area of crime,
parliaments enacted legislation on anti-money laundering (St. Kitts & Nevis, and Antigua &
Barbuda), the proceeds of criminal conduct, crime and asset recovery (BVI, and St. Kitts & Nevis),
cybercrimes (Jamaica, Belize, Antigua & Barbuda), drug misuse (Dominica, Jamaica, Barbados,
BVI), and intention to defraud a government (BVI and the Bahamas).








In the area of immigration, amendments were made in Belize, the Bahamas and Antigua
and Barbuda with amendments to citizenship by investment programmes (Dominica, St.
Kitts & Nevis).
In the area of administrative justice, courts adjusted their operations to facilitate virtual
hearings (Dominica, Barbados). Legislation was enacted to govern electronic payments
and transactions (Trinidad & Tobago, Jamaica, Belize), to allow electronic monitoring
(Trinidad & Tobago), and modify the Magistrate’s code (St. Kitts & Nevis).
In the area of gender, amendments were made to address domestic violence (Trinidad &
Tobago). In the area of taxation, parliaments tabled legislation on income tax, (St. Kitts &
Nevis, Guyana, Barbados), excise tax (the Bahamas, Dominica), value-added tax (Guyana,
Dominica), information exchange agreements, and mutual administrative assistance
(Trinidad & Tobago).
In the area of finance, parliaments discussed legislation for appropriations (Guyana,
Antigua & Barbuda, the Bahamas, Belize, Dominica, BVI, Trinidad & Tobago, Barbados)
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and provisions for Central/commercial banks (the Bahamas, Antigua & Barbuda,
Barbados, Belize, St. Kitts & Nevis, Dominica).
In the area of business, amendments were made to insurance regulations, (St. Kitts &
Nevis), and legislation concerning companies (BVI, Belize, Antigua & Barbuda, Barbados,
St. Kitts & Nevis).
In the area of labour, parliaments made rules relating to arbitration tribunals (BVI), and
amendments to labour laws (Belize, Barbados, Antigua & Barbuda).
In the area of international relations, states passed legislation relating to their partnership
in CARIFORUM (Trinidad & Tobago), with Antigua & Barbuda ratifying the UN Convention
Against Transnational Organised Crime and Protocols.

(A more complete mapping of legislative activities appears later in the legislative compendium
which accompanies this Report).

Transparent Decision Making
Transparent decision making is a central element in enabling appropriate levels of scrutiny, based
on sound consultation and subject to rigorous review oversight by Parliament. Further, Laws
should be based on best scientific evidence and measures should be shown to be connected to
evidence including data relative to effectiveness and need. States should be guided by evidence,
which generally should be shared with the public and States should be guided by consistently
updated data, paying attention to differential impacts.
In moments of scientific uncertainty, States have frequently declared that they are following the
Science; yet it is unclear the nature of the science, the data, its currency, whether there is scientific
consensus or the consideration of other facets of decision making such as compliance with the
State’s human rights obligations. Norheim et al91 in this vein note transparent decision making
fulfils the ideal of procedural fairness, which requires that decisions that affect peoples’ interests
be taken: (i) on the basis of evidence; (ii) with equal consideration of everyone’s interests and
perspectives; (iii) on the basis of reasons that people can share; (iv) in an open, accessible manner;
and (v) through institutional means that permit challenge and revision of decisions92.
Inclusive decision-making rests on the democratic ideal that all people should have a fair
opportunity to participate in decisions that affect them as:



inclusion of all those affected promotes self-esteem and mutual respect;
transparency allows the public to form informed opinions;

91

Ole F Norheim, Joelle M Abi-Rached, Liam Kofi Bright et al, ‘Difficult trade-offs in response to COVID-19: the case for open and
inclusive decision making.’(Nat Med 27, 10–13 (December 18, 2020) < https://doi.org/10.1038/s41591-020-01204-6> accessed May
20, 2021.
92 Ibid 11
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procedurally fair decision-making processes contribute to trust in decision makers and to
the legitimacy of the decisions;
restrictions on freedom are more readily accepted if they are the outcome of a fair
process; and
acceptance reduces the burden of restrictions and renders them more consistent with
autonomy.93

A critical component is the inclusion of scrutiny and communication where “policy decisions are
better targeted and more effective if they are informed by accurate descriptions of the
circumstances and evidence of what works, based on communication of clear rationales and
uncertainty, and making evidence publicly accessible in order to prevent disinformation and build
trust.
An active deliberative decision-making process that is open to the scrutiny of the public and able
to withstand challenges encourages greater confidence and legitimacy when confronted with
complex choices and ethical/political trade-offs as is the case in the pandemic. The pandemic
originally required hurried decisions. At this stage, in light of the long-term issues such as the
sustained virulence of the pandemic, it is also crucial to undertake transparent and inclusive
decision-making. This is likely to see a reduction in errors, added credibility, and an increase in
compliance with laws and guidelines. Delegated deliberative mechanisms often value people's
abilities to give, appreciate, and stick to their motivations for taking action, and endorse human
rights. These aspects are all applied in policy making as well. Institutionalised procedures should
be implemented to enhance public trust with the view of making inclusive, transparent and
accountable governance a part of Caribbean Governance in the midst of and beyond the
pandemic. Such a view is consistent with a comprehensive understanding of the Rule of Law as
explored in Caribbean jurisprudence.
Novel Structures
Save in the case of Jamaica, and Trinidad and Tobago, there was little evidence of parliamentary
scrutiny of the actions of the State, even as various Committee Structures or Extra-Parliamentary
engagement to enable Opposition input and Civil Society input were created, but did not, without
more, always permit /allow substantive influence. As the pandemic progresses, it is less clear that
secondary legislation should be the primary vehicle or that repeated uses of emergency
procedures should be used. Instead, a return to or establishment of robust measures of scrutiny
are recommended.

93

Ibid .
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Benefits of Using Normal Procedures
The use of delegated legislation, with no input from parliament or civil society, has resulted in an
unnecessarily broad swath of legislation, subject to a whole range of errors. In lieu of identification
of specific instances, or specific jurisdictions, a number of amendments have been made within
days and at times within hours, of delegated legislation being gazetted, whether to correct
typographical or substantive errors. More comprehensive consideration of alternative
viewpoints, in lieu of the often publicly reticent, if not hostile approaches to critique, would
strengthen the legislative framework and would enhance the rule of law by ensuring that there is
some greater stability. The questions raised for example by Jamaicans for Justice that are explored
in the Privacy Report provide but one example of the value of inputs of Civil Society raising issues,
which if addressed can reduce violations. Further, parliamentary scrutiny and parliamentary
involvement may have strengthened, if not reversed, what often appeared to be reactive
approaches whereby jurisdictions frequently watched domino-like effects concerning increases in
COVID-19 cases, particularly as connected to holiday periods and influx of tourists. A Review of
the data around the December-January period saw a range of Caribbean States imposing further
lockdowns after an unduly hastened approach to re-opening the tourism season with significant
deleterious impact on society in the aftermath. Greater regional consensus and collaborative
decision-making may represent much more robust approaches to addressing crises seemingly of
our own making.

Challenges to oversight during the current crisis
Transparency, access to information and misinformation
One of the main barriers in ensuring oversight has been transparency and access to information
issues. The lack of information and the inability to access it could affect parliament’s ability to
provide oversight and to adopt measures to meet the needs of society. Uncertainty and mistrust
are developed when the public feels that information is deliberately hidden or manipulated by
the State. On the opposite side of the spectrum, information overload, especially ambiguous
information, could affect accessibility and minimise the public value of the data. The World Health
Organization (WHO) has characterized the spread of misinformation as an “infodemic”. The
Organization for Economic Cooperation and Development (OECD) identified three types of issues
with the spread of information: misinformation, disinformation and malinformation.94
Disinformation is the spread of inaccurate information to deliberately cause harm.
Misinformation is similar, but there is no intention to cause harm. Malinformation is true
information deliberately spread to cause harm. The spread of this kind of information undermines
measures which have been adopted in response to the pandemic and may result in harmful

94

OECD, 'Transparency, communication and trust: The role of public communication in responding to the wave of disinformation
about the new Coronavirus' (OECD, July 3, 2020) <https://www.oecd.org/coronavirus/policy-responses/transparencycommunication-and-trust-bef7ad6e/> accessed May 24, 2021.
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behaviours. Hence, parliament’s ability to ensure transparency and public access to information
is hindered.
Public Spending
Public spending and the expansion of budgets have increased throughout the pandemic.
Oversight and auditing have been made difficult due to the release of these funds as part of
emergency measures. Society may believe that oversight is irrelevant during crisis; however,
parliaments must ensure that oversight is prioritised during crises to combat corruption and to
guarantee transparency. The Corruption and Rule of Law Component of this Report which follows
provides a helpful overview of this area.
The Balance of Powers
Ensuring the balance of power is crucial for democracies to meet objectives and to fulfil societal
needs. Oversight of the branches of government has been challenging due to the increasing
pressures of the pandemic. For instance, several executive decrees have been passed concerning
emergency declarations. However, these decrees could only be scrutinized retroactively. Thus,
parliament must find a balance between responding urgently during the COVID-19 crisis and
exercising oversight of these measures.
Use of Scientific Data
It is difficult to and beyond the scope of this paper to comment on the extent to which decisions
were consistent with the science. Instead, the procedural mechanisms for ensuring citizens are
aware of the science, and the basis for the measures are the areas of focus. Caribbean
Governments generally implemented helpful tools such as public dashboards and engaged in
sustained and robust communication, usually at the level of the Prime Minister or President with
frequent press briefings, even though press conferences with engagement with the media as a
further method of accountability was not always forthcoming. Efforts by the Chief Medical Officer
or equivalent throughout the region generally helped citizens to make sense of the data.
Nonetheless, these measures can be enhanced towards greater public transparency. In Scotland
for example, there is a weekly and public document that provides the epidemiological data and
relevant modelling. Further, the basis for measures (the evidential and scientific basis supporting
the adoption of measures) is likewise included. Equally, where restrictions on rights were
enacted, the specific basis for decisions around relaxing the measures or tightening measures are
included. Thus, whether it is the current rate of transmission, the capacity of the parallel health
care system, ICU capacity etc, this information, which exists and is considered by the State, should
be published to enable both transparency and legal certainty.
In certain instances, the underlying legal texts or documentation on which decisions were based
(scientific models, statistics, etc.) have not been published in the Caribbean. In the views of this
author, this is inconsistent with the emerging norm of acting in light of the best scientific evidence52
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which is consistent with a classic norm associated with the Rule of Law- that decision making
should not be arbitrary. Swift legislative responses and accelerated law-making procedures often
omitted other aspects of a regular legislative process, such as public consultations and impact
assessments. Meaningful engagement of independent experts is a useful mechanism to
strengthen the bona fides of measures. Experts should be drawn from a variety of fields, including
the humanities, medical and social sciences. Norheim suggests that the following should be a
consistent framework for engaging Experts and this Report endorses that approach:





experts should communicate transparently about what works and for whom and about
uncertainty and values;
experts should publish their findings and recommendations for critical scrutiny;
epidemiological, statistical and other relevant data should be open access; and
experts should participate in fora that leave them open to critical feedback and adjust
those elements of their practice that are legitimately challenged by members of the
public.95

Thus, a feature of the pandemic response has been the broad claim by the Executive that they are
following the science, which serves as both a marker of authority and legitimacy but also limits
the possibility of meaningful engagement and analysis. For example, in the implementation of the
testing and quarantine policies for incoming visitors, the Government of Barbados announced a
requirement for two-day quarantine and testing before visitors were permitted to freely move
about the island. At the time, the justification was that this was consistent with the ‘science.’ This
position was challenged at the time by the Barbados Association of Medical Practitioners which
noted that “such an approach will fail to detect and quarantine (at least) 9 – 33% of travellers who
contract COVID-19 between their initial test and arrival in Barbados”96. The BAMP instead
requested that the isolation period be extended to seven days97. This was likewise supported by
Guidelines published by the CDC which hint at how porous the borders remained, with their
models indicating a risk reduction as low as 40% for shorter isolation periods98.
On The Issue of Consultation
Concerns over the adequacy of consultation in the development and implementation and
legislation represents a pre-pandemic democratic challenge which was intensified in the context
of proposed legislation in Grenada and St. Lucia specifically.99 This broader challenge of
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Norheim et al ‘Difficult trade-offs in response to COVID-19: the case for open and inclusive decision making’ (n91) 11
Caribbean Business Report, ‘ Barbados gov’t defends new health protocols’| Caribbean Business Report’ (October 20, 2020) <
https://caribbeanbusinessreport.com/news/barbados-govt-defends-new-health-protocols/> accessed February 23, 2021
97 Ibid
98 Center for Disease Control (CDC): ‘Public Health Guidance for Potential COVID-19 Exposure Associated with Travel’ (December 2,
2020) < https://www.cdc.gov/coronavirus/2019-ncov/php/risk-assessment.html> accessed February 23, 2021.
99 NOW Grenada: ‘Government to Hold Formal Public Consultation on Proposed COVID-19 Control Bill’ (July 29, 2020)
<https://www.nowgrenada.com/2020/07/government-to-hold-formal-public-consultation-on-proposed-COVID-19-control-bill/>
accessed February 23, 2021; Loop St. Lucia News ‘Isaac on COVID Bill Backlash: “I Do Not Know What the Problem Is”’ (October 1,
96
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consultation was nonetheless a major concern throughout much of the region; even as a variety
of social partnership models throughout the region were actively involved in deliberations in a
number of jurisdictions. This was indicative of the credible and enduring legacy of the rich culture
of trade-unionism in the region. Nonetheless, instance in which decision-making, with significant
effects on the lives and livelihoods of citizens, was adopted without meaningful consensus arose
repeatedly in the monitoring of the news as seen below. Consultation has recently been judicially
subjected to a rigorous assessment by Justice Jamadar in the Air Services Limited et al v Attorney
General of Guyana [2021] CCJ 3 (AJ). In this judgment Jamadar located consensus as a
Constitutional imperative. He noted:
Consultation is thus not merely a common law principle, esteemed as that may be, but a
constitutional imperative in furtherance of governance built on ‘broad-based participation
in national decision-making’. It is a necessity when context mandates it, that demands
‘concerted effort’. The onus is on the State and Public Authorities to initiate its process and
ensure that its requirements are satisfactorily met.
He further held at [36] of the Judgment that consultation is:
… is a process that is fundamentally dialogical. The informed and active engagement of
relevant stakeholders, as well as the transparent, open, and accessible flow of information
is at its heart… it is a dialogical process…. [C]onsultation is also rooted in an ideology of
mutuality. It, therefore, requires sincere receptivity and genuine openness to correctly
understand and appreciate other relevant views and suggestions. All such opinions are
valued and to be considered. Mutuality is hence the second principle of … consultation.
[37] The requirement for broad-based participation in national decision making, can only
be realized if all relevant stakeholders are meaningfully included in the dialogical process
of consultation. No relevant stakeholder should be excluded from this process, if it is to
meet the dictates of this principle. A third principle is consequently inclusivity. Further,
where reasonably justified and possible (‘appropriate’) given the aims of the undertaking,
the means being considered to achieve them, the available resources, and bearing in mind
the pertinent opinions of others and relevant stakeholder interests, consultation requires
the making of best-interests and common-good changes, culminating ultimately in
legitimate democratic socialist decisions. It involves a process of weighting and balancing
interests. Accommodation, as the willingness of decision makers to change or modify
decisions, is thus the fourth principle of… consultation.

2020) <https://stlucia.loopnews.com/content/isaac-covid-bill-backlash-i-do-not-know-what-problem> accessed February 23,
2021.
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Thus, emerging as a part of this norm, is the need for public authorities and State actors to
meaningfully and appropriately engage in consultation which is imbued with human rights
dimensions.
Of course, consultation from a constitutional perspective must also be in alignment with
human rights values and rule of law requirements. Thus, consultation must also be carried
out in accordance with the rule of law good faith principle. A principle which in the context
of consultation encompasses a willingness to share all relevant information, genuinely
engage in the process, give real consideration of relevant stakeholders’ views and
concerns, and to reasonably change and modify initial positions. The principle in the
context of consultation also includes values such as transparency, openness, clarity,
inclusivity, accountability, and timeliness in relation to both the process and relevant
stakeholders. Good faith dealings are a cornerstone of good governance. It thus supports
public trust and confidence.
As acknowledged in the judgment by Jamadar, there is no one-size-fits-all model for consultation,
and this is true particularly in the context of COVID-19. Nonetheless, in considering the
requirements of the pandemic, as we have moved from a new virus requiring urgent actions, to
living with the pandemic for one year plus, it is necessary that governance mechanisms and those
particularly related to consensus shift from a model of executive primacy towards meaningful
engagement with stakeholders through the legislature and the use of the special select
committees which should be optimized to function virtually as a permanent legacy of the COVID19 pandemic. Beyond the use of the legislature, meaningful and open consultation, based on
clearly communicated information available to policy holders such as the relevant data, is a
necessary component of the rule of law and good governance.
In Grenada, a Coronavirus Disease (COVID-19) Control Bill 2020 was shelved after vigorous
pushback by the Bar Association, amongst others, both concerning the consultation period, and
questions concerning legal certainty and the appropriateness of measures proposed. Government
proposed a public consultation period, but no further action has been taken in relation to the
enactment of the legislation.100  In St. Lucia the COVID-19 (Prevention & Control) Bill was faced
with concerns that the Saint Lucia Bar Association, the Saint Lucia Hotel and Tourism Association
(SLHTA) and the Saint Lucia Medical & Dental Association (SLMDA) had not been adequately
consulted.101 The Government of St. Lucia rejected these concerns, noting consultation had

100 A Government Press Release noted

that after concerns raised in the public, that the government has listened to the concerns raised,
and will delay the process to give an opportunity to address them, keeping in mind that the health and safety of the population was
paramount. Genuineness of Consultation Process questioned by the GBA - “For our part, the Grenada Bar will not participate in any
“pappyshow” consultation if, according to the Attorney General, the outcome is already fixed. If the government does not commit
to a genuine consultative process, this will only invite further disquiet and disruption into our national space. We urge that good
sense must prevail for the good of all of us,” the GBA said. –[Source: NOW Grenada, ‘Government to Hold Formal Public Consultation
on Proposed COVID-19 Control Bill’ (July 29, 2020) <https://www.nowgrenada.com/2020/07/government-to-hold-formal-publicconsultation-on-proposed-COVID-19-control-bill/ > accessed February 24, 2021].
101 In a Press Release issued by the Bar Association of Saint Lucia to the Prime Minister, the Attorney General, and the Speaker of the
House of Assembly, they requested that the COVID-19 Bill be deferred pending public consultation and review and comment from
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occurred with diverse bodies, and previous iterations of laws which were being combined in this
COVID-specific bill.102
Use of Delegated Legislation
The issue of the legality of delegated legislation, on one hand has arisen in Barbados, and on the
other, the issue of the desirability of delegated legislation creating criminal sanctions arose in
Jamaica. To the extent that most delegated legislation enacted involves curtailment of a broad
range of human rights including freedom of movement, assembly, religion, limitations on socioeconomic rights including education, and almost universal penal sanctions, parliamentary
involvement, public debate and scrutiny is desirable and conducive to an enhanced more humanrights compliant approach.
The Constitution Committee of the House of Lords in a Delegated Legislation Review noted that:
The creation of criminal offences ... by delegated powers is in general constitutionally
unacceptable. Nor should delegated powers be used to change in any significant way the
category of a criminal offence or to increase the level of punishment applicable to any
criminal offence beyond a maximum penalty, which should always be stated on the face
of any bill. If, in exceptional cases, minor criminal offences are to be created or changed
by statutory instruments, these should be subject to the affirmative resolution procedures.
In Jamaica the Disaster Risk Management Act gives the prime minister the power to create
offences that are criminal in nature, without reference to, or oversight from, Parliament. In
Jamaica in 2021, the law was amended to create specific offences, with fixed penalties – relatively
high fines – for breaching declared disaster management regulations.
As noted by the Jamaica Gleaner:
While these initial offences and associated fines had input and oversight from Parliament,
with the amendment, the prime minister has the power to write into future disaster
management orders – whether for COVID-19 pandemic or other crises – new offences with
their own penalties. He need not make any reference to Parliament, which, as Opposition
Leader Mark Golding observed, is not the norm in liberal democracies. Indeed, in
Westminster-style systems, when ministers are given the authority to craft and implement
orders and regulations, these, usually, are subject to either affirmative or negative
resolutions by Parliament.

the Bar Association. In part their concern was that the Bill first came to the attention of the Association via social media, at short
notice, and without consultation.
102 Loop St. Lucia News, ‘Sufficient Consultation Done for COVID-19 Bill - Attorney General’ (September 29, 2020)
<https://stlucia.loopnews.com/content/sufficient-consultation-done-COVID-19-bill-attorney-general> accessed March 1, 2021.
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Moreover, in response to the justification that this type of measure is necessary because
institutions cannot function in the usual ways, The Gleaner, as does this Report echoed the
concern that the best way to plan for such eventualities, or to ensure the preservation of the State
and its symbols of authority, is NOT via a concentration of power. Building institutional resilience
is necessary and can be achieved by:
… amendments to the rules of Parliament must be changed so that, if required, full sittings
of the House and Senate, and their committees, can be held remotely. Each member of
Parliament, and staff, must be kitted out with the technology to ensure that this is
possible. Alternative, secure venues/facilities must also be identified for meetings of
Parliament in situations where the legislature cannot be at its regular seat.

Democracy and the Pandemic
A sub-component of the ordinary functioning of the legislature is the maintenance of elections
and democratic traditions as much as possible. Naturally, and like most things, the pandemic has
affected elections globally. On the one hand, there is a democratic imperative to hold elections
on a periodic basis in line with the timetable set by law and to ensure that government—at all
levels—has the legitimacy that comes from a democratic mandate. On the other hand,
governments have the responsibility to protect lives by following the guidance of health
authorities and creating a safe environment that enables people to exercise their right to vote
without risking their health.
COVID-19 and elections typical of the Caribbean are two conflictual experiences; COVID-19’s
proper management requires social distancing, the avoidance of congregating while Caribbean
elections are commonly communal, at times carnival-like. As such, most aspects of the democratic
mechanism are put under strain during states of emergencies or limitations of the nature
required, and they were severely impacted during the pandemic. The predictability of elections,
the fulfilment of requirements for qualifying as candidates, opportunities for political actors to
campaign in a realistic way and their ability to engage with voters, the preparedness of election
administrations to perform required operations, and the availability of unrestricted access for
voters were all affected in the midst of the pandemic. Elections were constitutionally due in the
following jurisdictions:









Anguilla;
Belize;
Guyana;
Jamaica;
St. Kitts and Nevis;
St. Lucia;
St. Vincent and the Grenadines; and
Trinidad and Tobago.
57

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

The region performed generally well, with little threats to the electoral process. Guyana
represented a significant exception, with a protracted period between the dissolution of
Parliament on account of a No-Confidence motion and the holding of the elections due to extreme
judicialization of the political process and political manoeuvring. Some local elections have been
postponed such as is the case for local elections in the Bahamas and Jamaica. These do not
concern the report. Elections that were constitutionally due took place in all Commonwealth
Caribbean jurisdictions under the period in review with change of governments in Anguilla, Belize
and Guyana, St. Lucia and with the ruling party remaining in power in Jamaica, St. Kitts and Nevis,
St. Vincent and the Grenadines and Trinidad and Tobago.

Select Case Studies
Jamaica
Parliament was dissolved on August 13, 2020. In mid-August, the Government disclosed it was
considering the possibility of allowing people in quarantine to vote. In late August, political
motorcades were prohibited. To enable political parties and their candidates for the general
election on September 3, 2020 to continue campaign activities in communities, community drivethroughs (no stop-and-greet) were permitted. Prime Minister Andrew Holness announced he
would suspend 'traditional' campaign activities ahead of the September 3, vote, including public
gatherings, motorcades and face-to-face meetings, following a surge in COVID-19 cases. On
September 3, 2020, elections were held. Prime Minister Holmes' Jamaica Labour Party scored a
landslide victory, winning 49 out of 63 seats in Parliament. Face coverings and temperature checks
were compulsory at polling stations, and voter turnout was among the lowest ever, at 37 per cent
(compared with 48 per cent in 2016)
Trinidad and Tobago
Under the Constitution, Parliament, unless dissolved before then, shall continue for 5 years from
the date of its first sitting. The 5 years would have been up in September 2020. In early July, Prime
Minister Rowley announced that elections would be held on August 10, 2020. As per the
Constitution, the President dissolved Parliament with effect from July 3, 2020. Nomination day
was scheduled for July 17, giving parties 38 days to campaign. In late July, the leader of the
Progressive Empowerment Party (PEP) wrote to the President requesting that elections be
postponed. Prime Minister Rowley confirmed that elections would be held as scheduled. On 10
August, the ruling People’s National Movement (PNM) under Prime Minister Keith Rowley won
the election, with 22 out of 41 electoral seats. The opposition United National Congress (UNC)
challenged the results and demanded a recount in five constituencies, which confirmed the
results. Prime Minister Rowley claimed the recount intended to 'delegitimize' the Government
and denounced the UNC for pushing a 'dangerous' narrative. The UNC conceded defeat in midAugust.
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In late July, the Government reduced permitted gatherings to a maximum of 10 people and
instructed political parties to adhere to the measures in their political campaign events.
In early December, the Prime Minister called for by-elections for five district/municipal
corporations. The Tobago House of Assembly election was held on January 25, 2021, where 12
members were elected. During the elections, all political parties said they were happy with the
smooth voting process and were happy with the COVID-19 protocols. After the polls closed, the
Elections and Boundaries Commission confirmed that the People's National Movement (PNM)
won the popular vote. As a result, PNM tied 6-6 with the Progressive Democratic Patriots (PDP),
creating a political deadlock because the Congresspersons could not decide on a presiding officer.
In the following days, the Cabinet started a process to break the Tobago House of Assembly
deadlock.

Rights Implicated
The requirement of periodic elections as a concept is exemplified in the Universal Declaration of
Human Rights and has been understood as a core form of democratic practice. In the light of the
pandemic, elections had to be weighed against other state commitments, such as protecting the
right to life and health and the resulting need to take immediate steps to curb the pandemic.
Election postponement or suspension during a state of emergency does not always breach states'
human rights commitments, but it does demonstrate the importance of protections to deter
violence. Limitations on freedom of movement, freedom of assembly were the primary rights
implicated as a result of COVID-19 Pandemic containment measures, with traditional canvassing
being affected in Jamaica as a result of a spike. During COVID-19, each nation took its own
approach to ensuring secure polls, but common practices included masking, social distancing,
temperature checks, sanitisation, and single-use voting pencils. Some countries have expanded
the number of polling stations. None appear to have shortened voting hours, provided mobile
polling stations, and or provided preferential voting or preference voting for certain vulnerable
communities. In certain nations, health policies such as quarantine provisions for people who had
tested positive for the virus or who had previously travelled culminated in the disenfranchisement
of quarantined residents if special voting plans were not made. Likewise, the closure of borders,
and the absence of mechanisms to include nationals outside of the jurisdiction resulted in
exclusion. Similarly, in some countries, health policies such as public transit bans made it more
difficult for people living in rural areas to get to polling stations. Although COVID-19 may have
created new obstacles to voting, democracy remained intact. Voter turnout increased in one
jurisdiction, remained steady in another, and declined (substantially) in 6 jurisdictions.
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Election Turnout Graphs
(Source: International Institute for Democracy and Electoral Assistance (IDEA). 103)
Anguilla

Figure 3

Belize

Figure 4

103

International-Institute for Democracy and Electoral Assistance (IDEA), ‘Voter Turnout Database’ (no date)
<https://www.idea.int/data-tools/data/voter-turnout> accessed May 30, 2021; See also: Luis Felipe López-Calva, ‘The Virus and the
Votes:
How
Is
COVID-19
Changing
Voter
Turnout
in
LAC?’
(UNDP
February
17,
2021)
<https://www.latinamerica.undp.org/content/rblac/en/home/presscenter/director-s-graph-for-thought/the-virus-and-the-votes-how-is-COVID-19-changing-voter-turnout-.html> accessed May 30, 2021.
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Guyana

Figure 5

Jamaica

Figure 6

St. Kitts and Nevis

Figure 7
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St. Lucia [Not Available]
St. Vincent and the Grenadines

Figure 8

Trinidad and Tobago

Figure 9

Electoral Challenges
One challenge to the COVID-19 Regulation was filed in St. Kitts and Nevis in the context of the
elections. The claimant in Liburd et al v the Attorney General SKBHCV2020/0090, originally sought
to challenge the constitutionality of the Emergency Regulations made pursuant s. 19 (7) of the
Constitution of St. Kitts and Nevis on the basis that they were “disproportionately restrictive, and
discriminatory of itself, and or in its effect and consequences against the claimants and the St.
Kitts-Nevis Labour Party and is therefore (or will be) wholly arbitrary and disproportionate and
are therefore not reasonably required in the interests of public safety, public order or public
health.” This challenge was later removed, and as such at the time of this report, there were no
challenges to the legality of the regulation. Moreover, they challenged the bona fides of the
regulations in relation to the elections, claiming that it provides an unfair and unequal advantage,
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while suppressing the Claimants and their political party which is not reasonably justifiable in a
democratic society or during the COVID-19 pandemic and amounts to (or will amount to) a
contravention, active denial, suppression and abatement of the Claimant’s rights and freedoms.
The claimants did not maintain the challenge to the constitutionality of the regulations
themselves, but merely the failure to specify a duration for the period of emergency [for ease of
reference, the guidance provided by the Court in this decision is included in the Chapter
concerning measures adopted under the pandemic, and the guidance of Courts]. For the purpose
of this section, it is sufficient to note that challenges to the freedom of expression, assembly and
association and freedom of movement were raised, in addition to the principle of nondiscrimination/equality before the law.
The Court found that “the police took an even-handed approach to the campaigns of both sides.
This is particularly well illustrated by the evidence of the Commissioner when detailing the proactive steps he took in contacting SKNLP [St. Kitts and Nevis Labour Party] officials to ensure that
he had not overlooked any applicants from them and practically inviting them to apply to have
their supporters granted permission to campaign during curfew hours.”
An important issue which arose in the context of the case was the question of access to State
media, prior to and during elections in order to ensure a fair-go in the election period. The
authorities establish that while the claimants are not entitled to equal or identical access to state
owned media generally, they ought to be afforded a right to fair consideration and have a
constitutional right not to have their access to State media denied on discriminatory, arbitrary or
unreasonable grounds. The Court, upon a thorough review of the evidence and extent of
publication, found that the Claimants’ right to equality before the law, guaranteed by section 3(a),
freedom of speech and expression protected by section 12, and to be protected from
discrimination under 15 had been breached by State media, by failing to provide equal airtime to
the opposition as to the ruling party.
This decision is emblematic of some of the challenges associated with elections in the context of
the pandemic but also more broadly. Guaranteeing free and fair elections requires Governments
working to ensure that a level platform is provided in the digital realm, particularly as public
gathering and traditional mechanisms may have been restricted.
The linkage between incumbency, state resources and elections is an equally problematic
challenge to good governance in the context of elections. Where Ministers utilise the same
platforms for campaigning as those used for the performance of ministerial functions, it may
provide an unwitting advantage which should be modulated against.
Recommendations


States should ensure political consensus around decisions about the electoral calendar
and electoral procedures.
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States must offer a diverse range of voting mechanisms: Decision-makers in the Region
have not embraced in any substantive way, additional solutions or new approaches to
diversification of the voting process, which may both be time-intensive and resourceintensive, but merit long term consideration. Attention to safeguards would be all the
more important in the context of any such adoptions.
If alternative voting methods are introduced, consideration should be given to adopting
a gradual approach and piloting prior implementation of these methods nationwide, as
well as providing comprehensive awareness raising, in particular to politically vulnerable
groups (women, older people, persons with disabilities).
With the view of ensuring transparency and accountability, genuine consideration should
be given to enabling citizen and international elections observation.
States should develop and maintain contingency plans as an integral part of election
management. Proper attention should be given to the preparedness of authorities other
than election management bodies.
If socio-economic recovery plans are developed, governments must make sure the
distribution of state aid does not create an impression of favouring incumbent political
forces or vote buying by introducing clear, fair and objective criteria to identify those who
are eligible for the aid, as well as making sure the timeline of the distribution of aid is not
adjusted to the period of electoral campaigning.

Flattening the Curse: Corruption, the Rule of Law,
and the Caribbean
The World Bank (WB) defines corruption as “the abuse of public office for private gain,” which is
the most basic definition.104 Corruption in government can occur on two levels: bureaucratic and
political. Politicians and officials can collaborate and profit from corruption together,
compounding the problem. Meanwhile, corruption can be slight or prevalent in both the public
and private sectors. In countries where corruption is rare, most politicians and others active in
public affairs respect the rules and do not use their positions for personal benefit. Corruption
affects the economy, threatens government stability, and undermines citizens' faith in
institutions. While corrupt governments can survive with the rule of law, the bigger the
corruption, the greater the risk of the rule of law being threatened. The rule of law was described
as the ability of the state to acknowledge and enforce laws in a systematic manner to citizens and
government actors.105 The rule of law has been considered a democratic pillar, and a state which
upholds the rule of law guarantees an environment sustaining good governance and the

104

World Bank Group, 'Helping Countries Combat Corruption: The Role of the World Bank' (September 1997)
<http://www1.worldbank.org/publicsector/anticorrupt/corruptn/cor02.htm#define> accessed March 23, 2021.
105 World Bank Group, ‘World Development Report 2017: Governance and Law’ (World Bank Publications, 2017) <
https://www.worldbank.org/en/publication/wdr2017> accessed March 23, 2021.
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facilitation of economic growth.106 Hence, the rule of law is correlated to the strength of legal
frameworks and institutions. The adoption of anti-corruption policies, according to the
Organization for Economic Co-operation and Development (OECD), is a crucial safeguard in the
safeguarding of the rule of law.107 The OECD emphasised that the investigations and prosecutions
of bribery and other forms of corruption are imperative to the national interest of the State.
Therefore, it was concluded that the rule of law and public integrity should not be compromised
or neglected during the COVID-19 pandemic.
Humanitarian and economic disasters create the ideal atmosphere for corruption to thrive
because of the enormous flood of financial aid and the need for emergency procurement and
cash transfers to mitigate the crisis - with minimum monitoring. Corruption reduces the number
and quality of relief or stimulus packages, according to evidence from prior crises as well as the
present COVID-19 pandemic. Throughout a crisis like this, there's a great possibility that private
interests will make judgments that favour them. This is often done by the use of bribery,
undisclosed lobbying and illicit political donations.108 While Barbados has been ranked the
Caribbean territory with the lowest rate of corruption, several Commonwealth Caribbean
countries remain at an unsatisfactory position on the list of corruption incidences.109 As of 2020,
the levels of corruption on the Corruption Perceptions Index (CPI) remained high within the
region. It could only be reasonably expected that States would take firm action to prevent the
worsening of corruption during the COVID-19 pandemic. Without such action, it would be
inevitable that the pandemic has, and will continue to, contribute to an increase in corruption
within the region. Dr. The Honourable Keith Mitchell, Prime Minister of Grenada, reassured that
the Grenadian government was committed to fighting corruption.110 Whilst noting that fighting
corruption has been difficult during the COVID-19 pandemic, he assured that Grenada was
committed to regional anti-corruption training and would continue to implement mechanisms
which would eradicate both internal and external threats of corruption. Grenada's commitment
to the creation of anti-corruption models was demonstrated by its adoption of the Organization
of American States' Inter-American Convention Against Corruption and its accession to the United
Nations Convention Against Corruption.

106

OECD/ CAF Development Bank of Latin America/Economic Commission for Latin America and the Caribbean, 'Institutions to make
the state deliver in Latin America and the Caribbean' (OECD-Library, 2018) <https://www.oecd-ilibrary.org/docserver/leo-2018-8en.pdf?expires=1621864822&id=id&accname=guest&checksum=18822479CF6220530400F3F9E343BDE0 > accessed April 8, 2021.
107 OECD, 'Policy measures to avoid corruption and bribery in the COVID-19 response and recovery' (May 26, 2020) <https://read.oecdilibrary.org/view/?ref=133_133216-hn3bqtlvkw&title=Policy-measures-to-avoid-corruption-and-bribery-in-the-COVID-19response-and-recovery&_ga=2.110631437.905673151.1621703911-9556995.1621703911 > accessed April 8, 2021.
108 CEPAL/ECLAC, 'Political and social compacts for equality and sustainable development in Latin America and the Caribbean in the
post-COVID-19 recovery' (n1)
109 Invest Barbados, 'Barbados – Least Corrupt in the Caribbean - Criminal Law - Barbados' (Mondaq, February 16, 2021)
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>
accessed April 8, 2021.
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65

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

Costs of Corruption
Corruption and gender-equality
Transparency International reported that women in the region are prime targets of corruption
especially since they are the matrons of households who rely on public services.111 According to
the Global Corruption Barometer (GCB) for Latin America and the Caribbean, women are more
likely to pay bribes to gain access to health care and public schooling than men. It was also noted
that women are often the victims of sextortion since they are forced to provide sexual acts in
compensation of receiving public services. Within the region, Barbados scored thirty percent in
the percentage of citizens who experienced sextortion or know a victim of sextortion.112 The
Bahamas, Guyana, Trinidad and Tobago and Jamaica scored 24, 22, 19 and 18 percent,
respectively. This proved that sextortion affects gender equality since the victims are often
women who are in fear or reporting the sextortion. Approximately 54 per cent of women in Latin
America and the Caribbean are essential workers. Several women work as nurses, janitors and
cashiers and thus, they are at a higher risk of contracting COVID-19. Corruption can exacerbate
gender inequalities which are existent in the COVID-19 pandemic. Income inequality was cited as
a factor to fuel corruption since the elites utilise political decision-making power for private
interests, which is costly to the public.
Corruption and the development of youth
Corruption has had negative consequences on youth development within the region.
Transparency International showed that there is a bribery rate of 26 per cent for youth in the
region, as compared to 11 per cent for older individuals. GCB reported that young persons from
18 to 34 years old were twice as likely to commit bribery than persons aged 55 or older.113 In a
study conducted by Waller, the results showed that 79 per cent of Jamaica’s youth found
perceived corruption to be harmful to national development and 74 per cent believed it was
harmful to the community and youth population.114
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Caribbean countries' (Transparency International Anti- Corruption Helpdesk Answer, October 25, 2020)
<https://knowledgehub.transparency.org/assets/uploads/kproducts/2020-Final-Carribean-countries-Costs-of-Corruption.pdf
>
accessed April 8, 2021.
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114 Dr. Lloyd Waller et al., 'The Perception of and Views on Corruption among Jamaica Youth' (Integrity Commission, 2017)
<https://integrity.gov.jm/sites/default/files/National%20Youth%20Corruption%20Report%20%20May_0.pdf > accessed April 8,
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Corruption and the Environment
Even though there was little evidence to show the effects of corruption on the environment in
the region, Global Witness reported that Guyanese officials poorly negotiated what could have
been a lucrative oil deal.115 It was alleged that there were ‘weak fiscal’ terms; and nevertheless,
Guyana negotiated a license deal. Global Witness calculated that Guyana missed out on
approximately US $55 billion.
Corruption and Security
According to Bak, organised crime and corruption are linked because corruption in border control
and law enforcement allows organised crime to thrive.116 Joseph found that corruption in border
control facilitated the importation of illegal guns into Barbados.117 The Jamaican Constabulary
Force also found that police officers assisted illegal activities.118 Research further found that 64
per cent of respondents believed that organised crime and corruption were related in Trinidad
and Tobago, Antigua and Barbuda, Barbados, Jamaica and St. Lucia. Evidence also showed that 80
per cent of respondents believed that organised crime increased a fear of crime and 66 per cent
of respondents noted that organised crime created anxiety and the inability to freely roam
communities. Public confidence in security forces was undermined by corruption and as GCB
stated, police officers were considered to be the most corrupt individuals in the region.119 The
bribery rate for police in 2019 was 2 per cent in Barbados, 40 per cent in Guyana, 18 per cent in
Jamaica and 9 per cent in Trinidad and Tobago. However, citizens perceived that the bribery rate
for police was 31 per cent in Barbados, 42 per cent in Guyana, 49 per cent in Jamaica and 51 per
cent in Trinidad and Tobago.
Table 4: Assessment of the rate of bribery for police in the previous 12 months and the percentage of
people who think that most or all police officers are corrupt.

Country

Barbados
Guyana

Bribery rate for police in the Percentage of people who
previous 12 months
think that most or all police
officers are corrupt
2%
31%
40%
42%
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Global Witness, 'Statement on the withdrawal of Global Witness’s report on Guyana’s oil sector' (January 11, 2011)
<https://www.globalwitness.org/en/press-releases/statement-on-the-withdrawal-of-global-witnesss-report-on-guyanas-oilsector/ >accessed May 23, 2021.
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International,
November
28,
2019)
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accessed May 23, 2021.
118 Leslie Glaister, 'Confronting the Don: The Political Economy of Gang Violence in Jamaica' (Small Arms Survey, September 2010)
<https://www.smallarmssurvey.org/sites/default/files/resources/SAS-OP26-Jamaica-gangs.pdf > accessed May 23, 2021.
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Country

Jamaica
Trinidad and Tobago

Bribery rate for police in the Percentage of people who
previous 12 months
think that most or all police
officers are corrupt
18%
49%
9%
51%

Table Source120

Overview of Major Corruption Risk Areas During COVID-19
There are multiple entry points for corruption throughout the pandemic. These may occur at the
level of procurement where procurement rules may be waived on account of emergency
authorizations for states to act quickly. The balance between efficiency and value-for-money,
however, is a delicate one. The Government of Barbados for example waived procurement in a
number of instances. Equally, the use of emergency funds as a part of the social protection
response by governments, which were necessary to protect against some of the harsh effects of
the COVID-19 pandemic, represent a potential entry point for corruption itself, or for corrupt uses
of resources, such as influencing electoral outcomes. As explored in the general section on the
accountability mechanisms which have (not) been developed, or which have (not) been used, the
inter-relationships between accountability mechanisms and the potential for corruption are
pellucid.
Table 5: Overview of Major Corruption Risk Areas during COVID-19

Procurement

Service
Delivery

120

Key Areas
The procurement of medicines and
supplies in health systems is one of
the most vulnerable areas for
corruption. Given that fast-track
mechanisms are put in place to
source essential goods and services,
corrupt actors may capitalise on the
global shortage in both medicines
and medical supplies during COVID19.

Examples of Corruption Risks
 Specifications and TORS may be
manipulated to favour suppliers
 Suppliers may bribe or provide
favours to procurement officials
to gain advantage in tender
process
 Price gouging/ demanding higher
prices for products
 Procurement of products may
occur without justifiable medical
reason
 Nepotism during the bidding
process.
As
hospitals
face
increasing  Bribes, favours or informal
shortages
in
staffing,
beds,
payments to access healthcare
ventilators, and other equipment,
medical providers have difficult

Ibid.
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Funds

Policymaking

Key Areas
decisions to make about which
patients to treat, who need care the
most, and the distribution of
medicines and supplies. The
government also holds the power to
authorise
and
regulate
the
participation of the private sector in
delivering urgent health services.

Examples of Corruption Risks
 Abuse of power in selection of
patients or distribution of medical
equipment/ supplies
 Overpricing from suppliers and
retailers
 Bribes and favours to selectively
license private laboratories, clinics
and hospitals for administering
tests, treatment, vaccinations,
etc.

Emergency funds to combat COVID19 have been ramped up to support
the healthcare system, economy and
societal
welfare,
with
rapid
disbursement of large amounts of
money around the world, distributed
nationwide as well as among states,
provinces and local communities.
Due to the urgency in tackling COVID19, there is a risk of neglecting
transparency and accountability
obligations to achieve speed and
flexibility in COVID-19 responses
without
proper
oversight
mechanisms.

 Diversions, misappropriation or
misuse of health funds towards
private gain.
 Embezzlement of donations made
by citizens and special funds
established by the government,
companies or public private
partnerships.
 Undue preferential treatment to
selected groups, companies,
businesses or sectors over others
under emergency measures
adopted by the government
 Laws enacted without oversight
or accountability mechanisms
under emergency measures.

Table Source121

The themes of this broad overview are developed in more detail below; even as the contents of
that component of the report are not meant to be exhaustive of incidents which may raise
questions of corruption. The point of this component of the report, as developed in the
recommendations, is to highlight the need for strengthened accountability mechanisms, for
greater investigation and reporting by a variety of actors, including the police, the media and
other functionaries, and overall, for a deep and enduring anti-corruption agenda to be
aggressively amplified throughout the region. COVID-19, and the risk of disaster which is almost
ever-present in the Caribbean, highlights again, the need for action in the fierce urgency of now,
if Caribbean States are to avoid the nefarious effects of corruption.
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UNDP, 'Transparency, Accountability and Anti-Corruption Service Offer for COVID-19 Response and Recovery' (UNDP, 2020)
<https://reliefweb.int/sites/reliefweb.int/files/resources/gpn-governance-Transparency_Accountability_and_AntiCorruption_Service_Offer_for_COVID-19.pdf > accessed 23 May 2021.
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The Nexus between COVID-19 and Corruption
Delay in establishing Anti-Corruption Bodies
The Attorney General of Barbados, the Hon. Dale Marshall, noted that the COVID-19 pandemic
hindered the establishment of anti-corruption bodies.122 He stated that the resources which were
intended for anti-corruption purposes had to be diverted to fighting the COVID-19 pandemic.
These resources had to fund ventilators and the National Insurance Scheme due to the escalating
unemployment rates. Of course, the balancing of expenditure in the midst of the pandemic
requires a careful assessment of priorities. Nonetheless, the deprioritizing of the implementation
of corruption bodies, where corruption itself is likely to act as a great threat to the availability of
resources itself appears counter-productive, and contrary to the states obligations to address
corruption.
Prospects of Corruption During Crisis
During a humanitarian or financial crisis, a popular practice has been to mobilize financial funding
to help alleviate the crisis. The International Monetary Fund (IMF) indicated that most countries
deployed a variety of financial resources, including budgetary resources, private donations, and
foreign sources, in response to the COVID-19 pandemic. In June 2020, Commonwealth SecretaryGeneral Patricia Scotland predicted that Commonwealth Caribbean States would battle with the
‘corruption virus’ alongside COVID-19.123 She predicted that there would be both fraud and
bribery, most prominently shown in the health sector. She noted that illegal financial flows could
soar up to USD $1.26 trillion per year, and the exhaustion of the health sector would create a
breeding ground for corruption. Former President of the Caribbean Development Bank (CDB), Dr.
Warren Smith also cautioned that the COVID-19 pandemic complicated the complex and everevolving nature of corruption.124
Prediction of Corruption during the Pandemic- Large Scale Public Investment Inflows
The COVID-19 pandemic has also prompted large-scale, virtually unknown economic stimulus
programmes. Several programmes amounted to between 10 and 20 per cent of GDP in several
nations during the first half of 2020, according to reports. There have been stimulus packages
which have taken several forms, including financial assistance to corporations such as bailouts to
keep business afloat. Stimulus packages have also included direct income and cash transfers to
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Barbados Government Information Service, 'Delay in Establishing Anti-Corruption Agencies' (June 10, 2020)
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households. In Barbados, stimulus packages have included the Adopt-a-Family programme.125
This initiative was established by the government which encouraged persons earning more than
US$50,000 per annum to provide US$300 to vulnerable families. The government also requested
a six-month moratorium on loan and mortgage payments. The welfare department also provided
a minimum income of US$300 per month to households with no employed persons. The
government also infused funding into the Unemployment Fund of the National Insurance Scheme
(NIS) to allow discharged employees to obtain benefits for six months and employees working
short weeks to be repaid 60 per cent of their wages for the days they were not working. In Guyana,
the Bank of Guyana permitted a three-month moratorium on account considered as nonperforming.126 From April 1 to June 30, 2020, the Guyanese removed Value Added Tax (VAT) on
water and electricity. VAT and duties were also waived on medical supplies for testing and treating
COVID-19 from March 26 to June 30, 2020. Donations made by local businesses to health
institutions were exempt from tax deductions. In Belize, the government implemented the COVID19 Services Portal to facilitate applications for benefits from the COVID-19 Unemployment Relief
Programme.127 This programme provided $150 fortnightly for three months to persons who were
laid off and it also provided $100 fortnightly to persons who were already unemployed before
COVID-19 but whose financial difficulty was worsened.
However, Oldfield posited that there could be corruption risks associated with these stimulus
programmes.128 Due to a lack of complete data on potential beneficiaries, particularly in the
informal sector, as well as poor financial management and procurement procedures for direct
income transfers, corruption and fraud were inevitable. Firms with political ties elsewhere were
more likely to receive funding and bailouts than other businesses. Direct income transfers also
risk being implicated in indirect manipulation of voters in election if not carefully managed.
Political insider sharing was also cited as another corruption risk since political insiders may share
information related to briefings about future economic measures. Additionally, the relaxation and
limitation of democratic accountability would be problematic and would create corruption risks
with these stimulus packages. Lockdown rules have resulted in a decrease in the monitoring of
public expenditure especially by oversight committees in the early stage of the pandemic. This
lack of accountability risks significant potential for corrupt practices.
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COVID-19 and Theft
According to Cepeda, COVID-19 has resulted in theft and embezzlement. It was noted that the
deficiencies in the healthcare sector had been exacerbated due to the pandemic.129 It was noted
that there had been the theft of medicines, vaccines and other medical supplies. Low salaries and
a lack of punishment mechanisms have been attributed to this corruption. It was argued that the
exhaustion of medical providers had created a natural atmosphere for theft and embezzlement.
Consequently, this corruption by theft continues to hinder the proper provision of medical care
to sick patients, especially those patients infected with COVID-19. While this is true globally, it is
unclear however, the effect of corruption in the Commonwealth Caribbean even as jurisdictions
in the region, have pointed to a variety of funds which cannot be accounted for during the
pandemic. Beyond the specifics of the pandemic however, there is a corruption problem
throughout the region manifested by the absence of strong and effective institutions to address
corruption in most jurisdictions.
Relaxation of Procurement Rules during COVID-19
The COVID-19 pandemic has resulted in States having to shift in procurement strategies to
respond to the ongoing pandemic quickly. Notwithstanding, the difficulty in finding evidence of
Caribbean governments’ altered procurement strategies, there was evidence of altered
procurement guidance for Caribbean Development (CDB) projects. That is to say, Caribbean
governments have not shared much publicly available information that enables a meaningful
assessment of procurement practices throughout the pandemic. The absence of
contemporaneous auditing of the COVID-19 Response, as is global best practice elsewhere, thus
risks that any discovery of corruption occurs through post facto practices such as the use of the
Public Accounts Committees which remain weak and largely ineffective throughout the region
because of the general weakness of the powers of the supervisory authority- namely the Auditor
General throughout the region. Nonetheless, using the proxy of the CDB procurement practices,
CDB recognised that COVID-19 would have impacted borrowing member countries (BMCs);
hence, CDB outlined disbursement guidance as to how BMCs should conduct themselves
concerning CDB projects.130 This was done to ensure that the procurement rules were not waived,
but instead altered and, therefore, in keeping with the need for greater transparency to prevent
corruption. With regards to approved projects, e-procurement was advised. This guidance
included electronic signatures and an instruction that bidders should attend online meetings via
Zoom and Skype. Bidding BMCs would still be formally invited in the usual manner, and the
standard protocols were followed. CDB mandated that BMCs were expected to make payments
and their supporting documents electronically in terms of payments. It was noted that all formal
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communications should be done via email and with the supporting documents enclosed with
electronic signatures.
Difficulty of Auditors Performing their Functions
Supreme Audit Institutions (SAIs) which function as an essential safeguard against corruption,
were uniquely challenged across the region to perform their roles even as they actively promoted
the use of technology throughout the COVID-19 crisis.131 Teleworking and the adoption of new
auditing techniques were developed to ensure continuous auditing of government expenditure.
Nonetheless, the SAIs lamented that technology was integral in auditing since it improved
efficiency whilst employees were working remotely. However, it was reported that there were
internet issues and a lack of laptops which made remote working more difficult. In a survey of
SAIs68.2% of the respondents noted that whilst on lockdown, audits were limited since there was
no access to manual files and consequently, 64% reported that they could not deliver audits and
mandates of transparency in the short-term.
Key Findings of this Report included that:







Antigua and Barbuda, Grenada, Montserrat, St. Vincent and the Grenadines and Trinidad
and Tobago reported that there was a lack of IT equipment to audit electronically;
Dominica, Grenada, Montserrat and St. Vincent and the Grenadines’ staff members did
not have access to laptops;
only Belize, Guyana and Jamaica had remote access to internal systems and files;
only in Guyana, St. Vincent and the Grenadines and Trinidad and Tobago did the SAIs had
remote access to auditee information;
only Dominica reported that it had adequate firewalls; and
St. Kitts and Nevis and St. Vincent and the Grenadines were not using any online or
teleworking service.

The data, therefore shows that more training and more access to information technology are
required for the SAIs. More training is needed specifically with remote auditing, remote access to
information, data analytics and directions on how to ensure more effective audits. Better internet
service and access to laptops are required for remote working. Beyond the specifics of the
difficulties of teleworking, the weak institutional powers of some Auditors throughout the region
are well noted. The Auditor General of Barbados explained that while there is legislation
compelling public officers to attend meetings with auditors during their investigations into the
finances of the Central Government and state-owned firms, there is none obliging them to
disclose requested information. He also urged for more cooperation and summoned for the
prosecution of auditors when they fail to supply the necessary information. He also reported that
there is a lack of cooperation between the public servants and the Auditor General and further,
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there were a slew of red lights in the government's accounting systems and procedures, including
the possibility of fraud. Trotman expressed worry in a 113-page dossier regarding transactions
involving millions of dollars in taxpayer money that lacked complete disclosure, were not properly
accounted for, were misstated, understated, lacked supporting evidence, or could not be
validated.132 Of course, the challenges of this Auditor General exist within the context of preCOVID-19 expenditure, for which there has been little to no contemporaneous monitoring.

Methods to combat corruption during crisis
Despite calls for countries to maintain integrity and accountability throughout the pandemic, it is
recognised that the fight against corruption will be prolonged due to varying socio-economic
development challenges.133 Governments’ focus has been directed towards the COVID-19 health
crisis, but curbing corruption is conducive to better disaster-responses. Thus, it is integral that
attention is not diverted from fighting corruption whilst battling COVID-19.134
Improving transparency
Transparency at all levels can reduce corruption, and more substantially create public confidence
in the actions and bona-fides of states. This can happen through digital and other means. In the
context of the region and the absence of Freedom of Information legislation that is robust and
enforced in a majority of Caribbean States, commitment to enacting and resource the type of
legislation, policy framework and personnel that are necessary for these systems to work is
crucial.
Table 6: IMF Assessment of Emergency Funds and Anti-Corruption Measures for Select Countries

Date
Approved

Country

June 2020

The
Bahamas

Amount of
Emergency
Funds (US
millions)
250

Anticorruption
Measures

Commitment

Yes

Publish COVID-19 related public
procurement contracts; Publish
beneficial ownership information of
companies
receiving
COVID-19
procurement contracts; Conduct

132
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<https://barbadostoday.bb/2021/06/11/auditor-general-wants-legislative-backing-to-hold-public-officials-to-account/> accessed
June 11, 2021.
133 'International Anti-Corruption Day 2020: ‘Recover with Integrity to Build Forward Better’ | United Nations Development
Programme' (United Nations Development Programme, 2020) <https://www.undp.org/blogs/international-anti-corruption-day2020-recover-integrity-build-forward-better> accessed May 22, 2021.
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Date
Approved

Country

Amount of AntiEmergency corruption
Funds (US Measures
millions)

June 2020

Barbados

91

Yes

April 2020
April 2020
May 2020

Dominica
Grenada
Jamaica

14
22.4
520

Pending
Yes
Yes

April 2020
May 2020

St. Lucia
29.2
St. Vincent 16
and
the
Grenadines

No
Yes

Commitment

COVID-19 specific audit and publish
results; and Publish report on COVID19 related expenditures.
Publish COVID-19 public procurement
contracts;
Publish
names
of
companies
awarded
contracts;
Validate delivery of products and
services; Publish beneficial ownership
information of companies receiving
COVID-19 procurement contracts;
and Conduct COVID-19 specific audit.
Pending.
Other.
Publish
beneficial
ownership
information of companies receiving
COVID-19 procurement contracts;
Conduct COVID-19 specific audit and
publish
results;
and
other
commitments.
N/A
Publish
beneficial
ownership
information of companies receiving
COVID-19 procurement contracts;
Publish
COVID-19
expenditure
reports; and Conduct COVID-19
specific audit.

Table Source135

It is of course, significantly better for States to provide information without the need for a request
for information which can be a timely and costly procedure. In this vein, States may consider the
implementation of more transparent online systems which enable the posting of contracts online
publicly, and simplified explanations of the budgets. Posting budgets online is a simple and less
technical method ensuring transparency by imposing a system of checks and balances on
governments. The Inter-American Development Bank (IDB) and Microsoft partnered to use
technology as an initiative to foster transparency in Latin America and the Caribbean.136
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Additionally, the Caribbean Development Bank (CDB) has played its role in publishing
procurements online.137 Thus, even if Caribbean governments do not individually do this, there is
still some transparency with regards to the expenditure of government funds.
Active Reflection and Learning Throughout the Pandemic
The United Kingdom’s National Audit Office engaged in regular public reflections on the
challenges and best practices for auditing through multiple publications. In its Initial learning from
the Government’s response to the COVID-19 pandemic Report.138 The report examined how
governments should operate based on:







risk management;
transparency and public trust;
data and evidence;
coordination and delivery models;
supporting and protecting people; and
financial workforce pressures.

At the risk of avoiding duplication, a summary of key findings of that report are included owing to
their prescience to the Region. Now, more than ever the pandemic's challenges have highlighted
the importance of All States taking a systematic approach to preparing for high-impact events,
regularly evaluating performance, and acting quickly on learning points while adhering to required
transparency and accountability standards, even in emergencies.
Transparency and public trust
 Being clear and transparent about what the government is attempting to do so that it can
assess if it is succeeding.
 Meeting transparency criteria and providing clear evidence to assist decision-making,
with transparency serving as a check when other controls, such as competition, are
absent.
 Communicating in a clear and timely manner.
Data and evidence
 Improving important data sets’ correctness, completeness, and interoperability, and
sharing them quickly across delivery chains.

137Caribbean

Development Bank, 'Procurement Notices’ (Caribank.org, 2021) <https://www.caribank.org/work-withus/procurement/procurement-notices >accessed 19 May 2021.
138 National Audit Office (NAO), 'Initial Learning from The Government’s Response to the COVID-19 Pandemic - National Audit Office
(NAO) Report' (UK, May 19, 2021) <https://www.nao.org.uk/report/initial-learning-from-the-governments-response-to-theCOVID-19-pandemic/> accessed June 12, 2021.
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Monitoring how programmes are being implemented, projecting demand changes as
much as possible, and dealing with challenges that arise from quick implementation or
demand fluctuations.
Collecting data from end-users and front-line employees in a more methodical manner to
assess programme success and take remedial action as needed.

Coordination and delivery models
 Assuring effective coordination and communication between government agencies,
central and local government, as well as corporate and public sector organizations.
 Clarifying decision-making, implementation, and governance duties, particularly where
delivery chains are complicated and involve several parties.
 Considering the contrasting merits of central, universal offers of assistance versus tailored
local assistance.
Risk Management
 The government's reaction to the COVID-19 pandemic is to keep people safe from the
virus, care for those who have been afflicted, and limit economic harm.
 The pandemic and the government's reaction, thus far, have underscored the need for
thorough risk preparation and being clear about risk appetite and tolerance when
deciding which trade-offs to make in an emergency. This should be considered in the
context of hurricanes and other disasters. Caribbean States will continue to experience
natural disasters and improved risk planning is necessary.
Transparency and public trust
 The success of programmes can be measured with detailed objectives.
 Transparency, which includes a clear audit trail to back up major decisions, is a crucial
control for ensuring accountability, especially when the government must move quickly,
and other controls (such as competitive tendering) are lacking.
 COVID-19 response programmes must include effective communication and public
participation in order to succeed. By assisting the public in understanding what the
government is doing, why it is doing it, and what it means for people and their
communities, effective communication aids in the achievement of policy objectives and
promotes public trust.
 Government communications were not always clear and timely
Data and evidence
 The knowledge gained from trustworthy data is critical in how the government provides
services to individuals, improves systems and processes, and makes choices. Our work
has consistently stressed the necessity of evidence-based decision-making at all levels of
government, as well as the issues that occur when data is insufficient.
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Recommendations
Short-term measures
Placing Anti- Corruption at the Forefront of Humanitarian Programmes/PHE Measures
 Governments must even as this stage, commit to enhancing anti-corruption practices and
design whole-of-government approaches that ensure departmental, ministry-wide steps
to root out corruption and enhance the accountability and appearance of accountability
in states.
Ensuring Transparency
 Governments and donors should present accurate and prompt information on financial
contributions and expenditure. The beneficiaries of donations and the legitimate
outcome of the expenditure should also be published. Technology should facilitate this
transparency as the information could be disseminated on social media and other forms
of media. Technology could be used to ascertain, map emergencies and the needs of the
community.139 It is pivotal that governments take anti-corruption precautions when
engaging in procurement processes.
Public contracts
 All public contracts should be published and contain the costs, the justification for the
procurement and details on the goods and services procured. This would allow for easy
monitoring of the expenditure and price differences for COVID-19 tests.140
Open and Competitive Bidding
 Governments should generally use open and competitive bidding, and reserve deviation
from this to only the most exceptional circumstances.141 Unfair practices and noncompetitive procurement procedures should be prohibited. In cases where the tender
process is waived, governments should canvass as many offers as possible, and a
minimum of two persons should assess these offers. Fair practice should also include the
provision of emergency expenditure to auditors and publishing the names of companies
that have been awarded contracts. Anti-corruption and anti-money laundering systems
should be established, and there should be systems to facilitate public reporting and the
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Transparency International, ‘The Humanitarian Imperative: How Curbing Corruption Can Save Lives (Policy Brief #1/2016)’ (2016)
< https://images.transparencycdn.org/images/2016_PolicyBrief1_HumanitarianAid_EN.pdf> accessed May 23, 2021.
140 Matthew Jenkins and others, 'Anti-Corruption Strategies for Development Agencies During the COVID-19 Pandemic’ (U4 AntiCorruption
Resource
Centre
and
Transparency
International,
April
21,
2020)
<https://knowledgehub.transparency.org/helpdesk/anti-corruption-strategies-for-development-agencies-during-the-COVID-19pandemic> accessed May 23, 2021.
141 Transparency International, ‘Public Procurement During States of Emergency: Minimum Requirements to Ensure the Integrity of
Contracts
Awarded
During
Crises’
(2020)
<
https://www.transparency.org/files/content/event/EN_Latin_America_emergency_procurement_report_Layout.pdf> accessed
May 22, 2021.
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reprimand of any observed anomalies. Governments should also follow the Humanitarian
Aid Procurement Guidelines, which establish the procurement process' code of ethics and
transparency.142
Public Scrutiny
 There is an important role for journalists, organizations and anti-corruption bodies.143
Civil society organizations would be particularly relevant in closely monitoring and
scrutinizing budgets and procurement processes.
 The absence of contemporaneous public scrutiny is a significant weakness of the
Corruption framework in the Region. Only in the Cayman Islands does it appear that there
is public evidence of this.

Longer-term Measures
Disbursed Funds Auditing and Reporting
 Shah and Amico highlighted the need for governments and development agencies to
maintain meticulous reporting and recordkeeping of the disbursement of funds. 144
Government websites could be used to track expenditures and the areas where money is
spent. Internal and external independent auditors should scrutinize transactions to
ensure conformity with financial procedures and codes of conduct to ensure
transparency.145 Countries should appoint record custodians to assess donor agencies.
Humanitarian Monitoring and Evaluation
 It is vital to ensure that financial audits and humanitarian programmes are monitored and
evaluated for corruption. This monitoring and evaluation could be done remotely via
surveys, public hearings and through the use of information and communication
technologies (ICTs). Shipley added that this monitoring should extend to minority and
vulnerable groups, including women, to report without fear.146
Expanding Civic Space
 In order to combat corruption, it is fundamental that the media, citizens and health
professionals are allowed to uncover bribery and mismanagement of funds without
penalisation.
 Governments should maintain the rights of the media and freedom of expression by
establishing anti-corruption hotlines.

142Humanitarian

Library,
'Humanitarian
Aid
Guidelines
for
Procurement'
(May
31,
2011)
<https://www.humanitarianlibrary.org/resource/humanitarian-aid-guidelines-procurement >accessed May 22, 2021.
143 Jenkins (n140)
144 Shah and Amico (n2)
145 Jenkins (n140)
146Thomas
Shipley, 'Managing Corruption Challenges in Humanitarian Settings’ (Knowledge Hub, 2019)
<https://knowledgehub.transparency.org/helpdesk/managing-corruption-challenges-in-humanitarian-settings >accessed May 23,
2021.
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Whistleblowing Platforms
 Corruption could be combatted through the use of reporting and whistleblowing
platforms. This would allow for the discovery of fraud and corruption, and Oldfield
suggested that rewards could be offered for whistleblowing.147
Long-term investment in accountability and oversight players at the state level
 To ensure that the zero-tolerance policy for corruption is durable, stakeholders and civil
society organizations should continuously support these anti-corruption institutions. As
Global Initiative Against Transnational Organised Crime stated, the funding of oversight
committees and agencies would be particularly relevant as the demand for medical
supplies and medicine grows.148
 In this vein, in Jamaica, The Integrity Commission in Jamaica served a formal notice to the
government of its intention to thoroughly monitor government expenditures and the
awards of contracts. The Director of the Commission explained that the increase in
expenditure in relation to COVID-19 would be in tandem with the consequent fiscal
implications. It was reported that the Ministry of Health and Wellness spent
approximately $2.5 billion as at June 5, 2020. It was noted that the Commission would
ensure accountability, transparency and oversight of the Government's expenditure in
response to COVID-19.149

Need for Regional Solutions
CARICOM, the OECS, and other regional blocs should work together to improve anti-corruption
enforcement systems, both individually and collectively. Corruption is undeniably a serious
problem that has been and continues to exist. The region has already been plagued with socioeconomic development hindrances which are only worsened by corruption. Hence, the onus is on
Caribbean States to develop anti-corruption practices which are specifically tailored to the needs
of the region. Due to the varying characteristics of economies, it is important that Caribbean
heads of government examine anti-corruption policies in other democratic societies and tailor
these policies to curb corrupt practices in the region.

Conclusion
Combating corruption should be one of the Caribbean's top priorities, as it undermines the new
development model required to solve the COVID-19 issue. Corruption in the region erodes
societal confidence by casting doubt on the authority of authorities and their decisions, as well as
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Oldfield (n128)
Global Initiative, ‘Crime and Contagion: The impact of a pandemic on organised crime’ (March 2020)
<https://globalinitiative.net/wp-content/uploads/2020/03/CovidPB1rev.04.04.v1.pdf>accessed May 23, 2021.
149 Loop, Jamaica News, 'Integrity Commission to Probe Government's COVID-19 Expenditure' Loop Jamaica News (June 5, 2020)
<https://jamaica.loopnews.com/content/integrity-commission-probe-governments-COVID-19-expenditure> accessed June 12,
2021.
148

80

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

widening the gap between citizens and government institutions. It is vital to improve the rule of
law, accountability, and enhance regulatory frameworks in order to prohibit harmful activities
that degrade the quality of commodities offered to citizens in order to develop stronger and more
credible States.150 For example, Transparency International proposed the implementation of anticorruption and anti-money laundering frameworks, the exercise of emergency and state-ofemergency powers in a reasonable manner; the promotion of transparency and accountability in
public procurement and contracting processes; the monitoring of disbursements of public monies
through audits by internal and external authorities; and the employment of state-of-emergency
authorities in a reasonable manner. 151

ACCESS TO JUSTICE AND THE RULE OF LAW: THE
RISK OF THE PANDEMIC
The COVID-19 pandemic has posed significant obstacles to the rule of law in a variety of Caribbean
States including the ability of courts to function effectively during states of emergencies, curfews,
and lockdowns. During and after the pandemic, courts play a key role, particularly in guaranteeing
judicial review of emergency laws and giving appropriate relief in specific cases of
disproportionate emergency measures. In order to provide access to justice in general, all serious
judicial concerns must be referred to the judiciary. The pandemic has resulted in significant
changes to court activity, limiting this key facet of judicial accountability. At the onset, legislative
restrictions on movement, curfews, and requirements of social distancing limited the functioning
of jury trials, with significant disruption in both the criminal and civil dimensions of the Court
Systems throughout the region. In the face of these challenges, Courts in the region have had to
innovate to enhance access under difficult circumstances. Reforms in the region include the
conduct of matters online, changes in filing systems and greater focus on alternative mechanisms
to resolve disputes. The sudden adoption of remote technology across the justice system has the
potential to enhance access to justice for some, but also risks excluding certain users entirely.
Growing backlogs across jurisdictions have resulted in significant case delays, particularly in the
criminal courts, where the backlog is now historically high. The result has seen a growing number
of defendants in custody awaiting trial, held in prison for longer, and lengthy waits for justice. This
does not of course speak to the delays and harmful effects of such in the civil arena. This paper
adopts the perspective that any meaningful:
…pathway for recovery must integrate accessible and people-centred justice systems as a
core pillar, as legal and justice services play a major role in restoring economies, social
cohesion and confidence in institutions.
Indeed, there is a need for rapid and decisive action by governments in order to ensure
that the most vulnerable people and economic agents have the necessary legal support
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and access to channels to address their legal problems, thus highlighting the importance
of a broad and coordinated policy response that includes strengthened provision of basic
legal services, coordination with other social [services](protection, health care, housing
support, etc.) and business[es] (advice on bankruptcies, labour issues or salary-related
services).152
In considering the functioning of the justice system, the mechanisms that have been adopted by
courts to ensure judicial continuity and the waves of innovation that have been occasioned are
reviewed. As such the contingency plans, Practice Directions, and new ways of operating of Courts
across the region are documented and analysed in this section of the report.153

International Law Framework
The International Human Rights Treaty framework recognises that exceptional circumstances may
necessitate the imposition of limitations on the exercise of some rights.154
The COVID-19
pandemic, which presents a significant public health challenge, is an example of an unusual
situation in which States can use emergency powers to take special actions, such as curtailing
public services like those within the justice sector. All these measures must conform to
international norms that recognise the judiciary's vital position in combating abuse of power while
maintaining access to justice. The observance of key principles such as the rule of law is all the
more important in these times. In order to give effect to this principle of the rule of law, as
developed in Caribbean and international jurisprudence, States must respect rights including the
right to a fair trial, an effective remedy, and the right not to be subject to arbitrary arrest or
imprisonment. For these purposes, States have made specific commitments to the effective
administration of justice and efficient control of the judicial system. The United Nations
Sustainable Development Goal 16 (SDG 16) of the 2030 Agenda aligns with international human
rights guidelines on preserving core justice rights in times of crisis. SDG 16 entails ensuring
effective, fair, and humane criminal justice systems as well as promoting the rule of law and equal
access to justice in practice. The International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Social and Cultural Rights (ICESCR), and the Human Rights
Committee’s General Comment No. 29 affirm that States cannot suspend access to justice during
a public emergency.
The Court system is essential in acting as a check on state power and is key in preventing the
arbitrary deprivation of liberty. This may arise through habeas corpus applications for example,
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OECD, ‘Impact of COVID-19 on Access to Justice’ (‘Global Virtual Roundtable on Access to Justice: the Impact of COVID-19, held on
April 28, 2020) <https://www.oecd.org/gov/Impact_of_COVID19_on_Access_to_Justice_Draft_agenda.pdf> accessed June 12,
2021.
153 This paper has benefited from a comprehensive desk-review, the review of international and regional practices and a broad review
of academic literature. Two Reports have been produced in this area by the UNDP and International Law Association of the
Caribbean, and thus this report adds to the burgeoning literature, but does not attempt to be as comprehensive in light of the
existing literature by these organizations.
154 Article 4 ICCPR.
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and more generally via challenges to the legality of COVID-19 Regulations. Article 9 of the ICCPR,
for example, creates an obligation for States to realize a trial within a reasonable time and various
safeguards including review of the legality of the detention by a competent Court. As a key
oversight mechanism “anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorised by law to exercise judicial power”. While
States have the authority to limit or exclude rights, they must allow the courts to oversee these
limitations and ensure that citizens have access to appropriate solutions, even in times of
emergency. General Comment No. 29 of the Human Rights Committee stresses states'
responsibilities to provide effective solutions during a state of emergency. To guarantee that the
executive and legislative branches of government do not overstep their bounds during the
pandemic, courts must hear all cases questioning the validity of a limitation or derogation during
this period. Caribbean States, particularly Trinidad and Tobago, have maintained robust Court
engagement with a range of habeas corpus applications having been determined and challenges
to the COVID-19 Regulations in Barbados, Guyana, St. Kitts and Nevis, Trinidad and Tobago either
having been heard or being before the Court.
Since the pandemic will continue to affect people's lives and welfare in the long term, deferring
cases indefinitely is not a viable choice. Courts have begun to adopt and must accelerate modern
hearing and judicial protocols to ensure protection and access to justice. The Human Rights
Committee's position on state responsibilities during COVID-19 specifically mandates states to
guarantee that access to trials, justice, and meaningful solutions is preserved. Limitations must
not be enforced in such a manner or to such a degree that the right to a fair trial's very existence
is jeopardized. As the Office of the High Commissioner for Human Rights (OHCHR) notes, there
should also be “meaningful judicial oversight of exceptional measures or a state of emergency to
ensure that they comply with the limitations” under international law.155 With already weak
institutional safeguards, such as the absence of National Human Rights Institutions, and
suboptimal functioning of other independent inspection agencies, like inspectors of prisons and
detention centres, the importance of the work of the court is even greater as a bulwark. With
significant executive primacy, and reduced consultation, there has been a significant shift in the
distribution of powers under the traditional intra-branch distribution of powers. With seemingly
reduced levels of consultation between legal professionals and the Executive/Legislature in the
passage of legislation/enactment of Regulations as discussed in the Rule of Law component of
this Report, this cumulative context highlights the importance of the Judiciary's independence
and active exercise of its supervisory powers.
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OHCHR, “Emergency Measures and COVID-19: Guidance”, (n51) 3
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The Constitutional Context
In the context of the Commonwealth Caribbean, all jurisdictions recognise the supremacy of the
Constitution, a critical dislodging of the role of Parliamentary sovereignty. Courts are, therefore,
bound to be effective guardians of the Constitution. The Caribbean's legislative, legal, and political
structures generally embody strong components of the rule of law. The main concepts of the rule
of law are enshrined in national constitutions and incorporated into statute. They encompass
legality, procedural certainty, prohibitions on excessive use of executive authority, adequate
judicial protection by competent and impartial courts, including regard for fundamental rights,
separation of powers, and equality before the law. In performing this role Courts play a critical,
though not exclusive, role in promoting democracy and advancing the rule of law. Justice
Saunders, President of the Caribbean Court of Justice, and his understanding of the rule of law is
instructive and is worth repetition, in framing access to justice in a pandemic:
The rule of law in this context means a lot more than guaranteeing simple adherence to
the law. It implies as well legal accountability, fairness, respect for minorities, the
observance of human rights, judicial independence, the separation of the powers, equality
before the law, the absence of arbitrariness. Ultimately, the final court sets the standard
in these matters, but it does so only if and when appropriate cases reach it…. The
advancing of good governance and the rule of law is central to the role of Courts … in our
developing democracies. It creates the conditions for the optimal social and economic
development of our societies quite apart from producing justice for the citizenry. In multiethnic and multi-cultural societies in particular courts have a special responsibility to
ensure equality of treatment. Black letter law, the printed words of the law on a sheet of
paper proclaiming, for example, the human rights of the individual, those words,
irrespective of how flowery or comforting the language in which they are written, would
not by themselves guarantee the full measure of those rights. Each generation of judges
must examine and re-examine those printed words to ensure that their interpretation is in
sync with evolving standards of humanity and with internationally accepted norms. Law
must be certain and predictable, but it must also be just and evolve with the times. It is
the ongoing role of courts to resolve this delicate tension.156
During and after the pandemic, courts play and will continue to play a critical role in finding
appropriate redress for disproportionate or discriminatory emergency actions. In urgent legal
matters, uninterrupted access to courts is needed, particularly for vulnerable persons in cases of
domestic abuse, human trafficking, detention, and torture. Throughout the region breaches of
quarantine and regulations bear severe criminal sentences, including detention. Hence, access to
courts is also critical in these cases. During the pandemic, states of emergency, curfews, and
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Adrian Saunders, ‘The Role of the Court of Appeal in Developing and Preserving an Independent and Just Society’ (Trinidad and
Tobago Judicial Education Institute: 2nd Distinguished Jurist Lecture July 12, 2012) < https://anyflip.com/qsuf/kkif/> accessed June
13, 2021.
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lockdowns posed significant obstacles to the operation of courts and access to them. The
pandemic has caused (partial) court openings and the suspension of proceedings in most
participating countries, with the exception of urgent cases. Even under the most relaxed
regulations, in the midst of the new normal of social-distancing, significant limitations exist in the
court-room.

Backdrop of Existing Challenges for Caribbean Judicial Systems
For many years, States in the region have worked at different speeds to deploy ICT resources to
help courts communicate with parties and prosecutors, manage workloads efficiently, and
increase accountability, including on-line connections to court judgements. The COVID-19
pandemic has given these projects a boost, emphasising the importance of accelerating
improvements to digitalize judicial case administration, evidence and record sharing between
parties and counsel, and ensuring that everyone has continuing and speedy access to justice. A
number of projects are being pursued. Some institutions are already well on their way to putting
such plans in place, with the CCJ leading the way in terms of technological use, and the Eastern
Caribbean following suit. Few jurisdictions, on the other hand, provided a high level of
connectivity and convenience to their court consumers prior to the pandemic, and the COVID-19
epidemic as a result did significant damage.

Court Management and Judicial Administration
Evaluation of Judges
The difficulties presented by the COVID-19 pandemic must be considered when evaluating and
promoting Judges. Normally, Judges are evaluated based on the completion of a specific number
of cases or a specific percentage of cases presented to them. COVID-19 has resulted in delays, and
this should be taken into consideration.157 However, many Caribbean jurisdictions have been able
to maintain “acceptable” standards of efficiency and in some cases, more productivity as
compared to pre-COVID-19.158 Judges should not be sanctioned due to the inability to complete
the required number of cases because of the pandemic. Similarly, incentives to complete trials,
even where fair trial requirements have not been met, should be prohibited. The specific penalties
for non-delivery of a judgment in the legislative frameworks of Barbados and Belize therefore
merit further scrutiny.
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OSCE (organisation for Security and Co-operation in Europe), 'The Functioning of Courts in the COVID-19 Pandemic' (October, 2020)
<https://www.osce.org/files/f/documents/5/5/469170.pdf> accessed May 25, 2021.
158 Ibid.
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Promotion of Judges
In the Bahamas, the Judiciary considered hiring temporary Judges to deal with the backlog of
cases.159 In Trinidad and Tobago, five temporary Judges were appointed to the High Court and six
Judges were appointed as Justices of Appeal.160
Training Needs
The COVID-19 pandemic has presented the Judiciary with a variety of once-in-a-lifetime issues, as
it has in many other professions. In a short amount of time, judicial stakeholders have faced a
high learning curve, not only in terms of new technology, but also in terms of the appropriate
legal framework and relevant international norms. Fortunately, at the ECSC, the transition to the
online environment would not have resulted in severe changes since prior to the pandemic, the
Chief Justice and the Court of Appeal Judges used Zoom for Chamber Hearings on a regular
basis.161

Measures Adopted by the Courts
With the arrival of the pandemic, Courts were immediately affected by the restrictions which
ensued, with closures and reductions in services. These measures largely had, as is reflected in
Practice Direction No. 1 of Belize, the following overarching strategies:





the minimisation of attendance at Court houses and offices by court users and members
of the public;
the maximisation of the safety and elimination of any health risks to judicial officers,
members of staff and any other persons attending Court and Court Offices for legitimate
business or in the line of duty; and
the employment, as far as possible, of the use of technology to minimise in-person
contact.

Protocols Implemented during COVID-19
Barbados
The Courts declared the suspension of all business in late March, except for pleas for
extraordinary urgency, bail, and habeas corpus. The Judiciary resumed operations in May, but all

159

Ibid.
Judiciary of the Republic of Trinidad and Tobago, ‘Annual Report 2019-2020: Managing Change in a Rapidly Evolving Environment’
(2020) <https://www.ttlawcourts.org/images/annualreports/ar20192020.pdf> accessed May 23, 2021.
161 Eastern Caribbean Supreme Court, ‘Annual Report 2019-2020’ (2020) < https://www.eccourts.org/category/newspublications/annual-reports/> accessed May 23, 2021.
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hearings were conducted via electronic means. There were fewer in-person hearings at the
Magistrates Court, and station visits by people on bail were suspended. The statute of limitations
was also extended, and the ability to file documents through email was implemented.162 Despite
Practice Directions allowing for electronic filing having been written in response to the COVID-19
epidemic, there was a delay in their implementation, and there is currently no way to start a case
online. As a result of the unique COVID-19 pandemic, High Court litigation has been conducted
remotely via internet videoconference since May 2020.
Belize
Table 7: Measures Adopted by the Supreme Court of Belize

INSTRUMENT

DATE

Practice
April 14, 2020
Directions
Supreme Court of
Judicature
of
Belize COVID-19
Directions

162

MEASURES




COVID-19 and disease prevention amenities are
provided (hand sanitizers, liquid soap and towels
provided and the like)
Strict monitoring for persons entering the court
office and courtroom
Criminal Division
- All trials by jury are suspended
- All trials in progress are suspended
- Bail hearings are facilitated through video links
and virtual conferencing
- Sentencing proceeds by way of video link in the
case of persons
- Civil Division
- Subject to the directions, all hearings and trials
are suspended with immediate effect until April
30th, 2020
- Depositing copies of all documents is facilitated
through the General Registry Office
- All trials and applications in process are
suspended unless the judge deems the matter
to be urgent
- Draft orders shall be sent by email
- Divorce
- Divorce hearing petitions shall be suspended
with immediate effect until after April 30, 2020
- Probate and Administration of Estates
- New applications for Probate and Letters of
Administration are discouraged at this time.

Barbados Government Information Service, 'Updated Statement from Judiciary of Barbados' (March 27, 2020)
<https://gisbarbados.gov.bb/blog/updated-statement-from-judiciary-of-barbados/> accessed May 28, 2021.
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INSTRUMENT

DATE

MEASURES
-

-

Practice Direction April 21, 2021
No. 1 of 2021
Supreme
Court
(Electronic Filing
and
Service)
Rules, 2021 No. 52






Magistrates’ Court
Operations on a rotation basis
Arraignments shall proceed in criminal cases
only during morning sessions.
All pending trials are adjourned until after April
30, 2020
All trials in progress are suspended until further
notice
Civil Trials are suspended with immediate effect
No warrants of committal shall be issued for
non-payment of fines until after April 30, 2020
Bail applications, Adjournments and further
remand for prisoners are to be dealt with by way
of video link conferencing
Family Court
All juvenile cases shall be adjourned to after
April 30, 2020
All parts heard and pending trials are suspended
with immediate effect until after April 30, 2020
Only arraignments in juvenile cases are to
continue until further notice
No warrants of committal shall be issued for
non-payment of fines or maintenance until after
April 30, 2020

Provisions for filing documents in civil proceedings
by electronic means
All hard copy material will continue until an available
portal is made
Emergency applications may be filed at any time but
must be accompanied by a Certificate of Urgency
The Court office may disregard any document filed
or purported to be filed in the event of substantial
non-compliance with any measures (at the direction
of the Registrar)

In Belize, jury trials were suspended at the beginning of the pandemic and only resumed on
February 22, 2021. The COVID-19 Practice Directions were introduced in May 2020, which
instructed that hearings should be held over the phone, Skype, Microsoft Teams, or Zoom as much
as feasible, and applications are decided through written submissions rather than in-person
hearings. The media might choose to be present in court or watch live stream videos to meet the
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constitutional obligations.163 In the cases of those on remand, sentencing took place by video link
conference, while in the case of those on bail, only the necessary professionals were present in
court. Video link conferencing was also used to handle bail applications, adjournments, and
further remands of convicts.
Caribbean Court of Justice
In response to COVID-19, the Court took specific steps to protect the health and safety of its
employees and judges while still allowing court users access. The Court rotated its workers and
allowed some of them to work totally from home, including those with underlying medical
concerns and those who commuted by public transportation. Except for a minimal security
presence at the courthouse, the personnel and judges all worked remotely and visited the
courthouse on a rotating basis. The Court, on the other hand, was still capable of receiving,
processing, managing, and adjudicating cases.164
Eastern Caribbean Supreme Court (ECSC)
The COVID-19 Emergency Measures Practice Direction 3rd Re- Issue mandated that all in-person
hearings be suspended with the exception of urgent matters.165 Prior to the installation of the
Electronic Litigation Portal, a Guide for the manual migration of Court of Appeal, Civil, and
Commercial Matters was introduced. The purpose for this was to allow for the continuation of
filings for matters and the facilitation of remote hearings through Practice Guide No. 1 of 2020. A
Video Conferencing Policy was prepared and sent to all legal practitioners and other ECSC
stakeholders to provide direction on remote hearings. To make these remote hearings more
convenient, Chief Justice the Honourable Dame Janice M. Pereira, DBE, LL.D, directed and
proclaimed that the location from which a Judge, Master, or Registrar conducts a distant hearing
be designated a Court for the purposes of conducting Court proceedings. During the COVID-19
pandemic, the Honourable Chief Justice also advised legal practitioners and members of the
public to use mediation as a method for resolving issues outside of the Court and as a first step
towards addressing disputes originating in commercial transactions, the community, or the
workplace. The ECSC is now consulting on a revised Mediation Practice Direction, which intends
to improve present mediation practices and procedures in each Member State and Territory when
necessary.

163

The Judiciary of Belize, ‘Response to COVID-19 Preventative Measures' (Government of Belize Press Office, March 27, 2020)
<https://www.belizejudiciary.org/wp-content/uploads/2020/03/judiciary-COVID-19-press-releases.pdf> accessed May 28, 2021.
164 Caribbean Court of Justice (CCJ), 'Response to COVID-19 at the CCJ' (March 23, 2020) <https://ccj.org/wpcontent/uploads/2020/03/Media-Release-COVID-19-response-.pdf> accessed May 28, 2021.
165 COVID-19 Emergency Measures (3rd Re-issue) pursuant to Rule 4.2(2) of the Eastern Caribbean Supreme Court Civil Procedure
Rules 2000.
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Guyana
There was the introduction of Practice Directions on June 3, 2020. Hearings were to be conducted
electronically as far as possible. Emails, telephone conference calls and videoconferencing
platforms were used to reduce in-person court attendance. Telephone conferencing or videoconferencing platforms were used to conduct remands, subsequent remands, trials of persons in
jail, preliminary inquiries for convicts on remand, and other matters deemed urgent and fit for
hearing. If a matter was not urgent, it could have been filed electronically if it was due to become
statute barred under the Limitation Act.166 The Supreme Court Registry in Georgetown,
Demerara, as well as the Sub-registries in New Amsterdam, Berbice, and Suddie, Essequibo,
remained open, however counter and ‘in person' services were discontinued. Email was used to
file urgent matters or petitions for the Court of Appeal and High Courts as directed by the Court.
Table 8: Measures Adopted by the Supreme Court of Guyana

INSTRUMENT

DATE

MEASURES

Practice Direction
(No. 1 of 2020)
Supreme Court of
Judicature

March 23, 2020

Measures outlined for the Court of Appeal and
the High Court
 Court of Appeal:
- all Chamber matters and Full Bench
sittings of the Court of Appeal are
suspended for the one-month period
except for urgent applications and
appeals;
- all Court of Appeal matters, and Full
Bench Sittings were suspended for the
month with the exception for urgent
application and appeal;
- provisions made for urgent applications
by judge in chambers via
telephone/electronic means;
- full Bench hearings for urgent matters
were limited to minimum period of
time; and
- all pending civil matters were
suspended for one-month subject to the
decision of the hearing judge.

166 Guyana News

Room, 'Updated COVID-19 Measures for Court Sittings' (April 26, 2020) <https://newsroom.gy/2020/04/26/updatedCOVID-19-measures-for-court-sittings/> accessed May 28, 2021.
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High Court:
- civil trials are suspended for the
one-month period with the
exception of urgent matters; and
- criminal trials for April are
postponed for one month.
Magistrates Courts:
- magistrates are allowed to operate
for one day a week in each district;
- magistrates were rostered and sat
one day per week in each district;
- sittings required to use electronic
means where necessary;
- except maintenance applications
and domestic violence matters, all
new matters were adjourned for the
month;
- provision made for remands and
urgent trials to be done via
electronic means; and
- coroner inquests suspended for the
month.
Registry:
- Supreme Court registries remained
open;
- attorneys encouraged only to file
matters that were deemed urgent;
- attorneys, clerks and other court
users advised only to visit registry
where necessary; and
- provision made for filing urgent
matters via email or the registry’s
dropbox.
General:
- judges, commissioners of title and
judicial officers were able to
determine
how
judgements,
decisions, rulings and orders may be
delivered via electronic means; and
- adjournments.
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COVID-19 Emergency
Directions 2020
Practice Direction
Supreme Court of
Judicature
(No. 1 of 2020)
Second COVID-19
Emergency
Directions 2020
Supreme Court of
Judicature
Practice Directions

April 23, 2020

 Extending the Court operation

June 3, 2020

Remote Hearing
Directions 2020
Supreme Court of
Judicature
(No. 2 of 2020)

June 22, 2020

Same as before except: provision is made for
matters that are about to become statute barred
under the Limitation Act or other legislation; and
the following matters are now deemed to be
urgent and fit for hearings:
 Matters related to children
 Bail applications
 Injunctions
 Applications for stay of execution
 Applications for grants of probate and letters
of administration
 Applications for absolutes of divorce
 Landlord and tenant cases
 Curfew related charges
 New charges in the magistrates’ courts.
 Employment of remote hearing via media
platforms such as Skype, Microsoft team
and Zoom Business.
 The Court may, if deemed necessary, fix a
remote Case Management Conference in
the advance of the fixed hearing date to
allow for direction to be made in relation to
the conduct of the hearing.
 Accused persons or defendants are not
required to attend Court in person.
 Arrangements may be made for witnesses
to attend and give evidence from an
independent secure remote location
determined by the court.
 Provision is made for guidance on the
practice and procedure of remote hearings
by electronic means by video conferencing
and teleconferencing. The directions
encompass:
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Remote Hearings
Directions (No. 2)
Fourth COVID-19
Emergency
Directions 2020
Family Court Rules
Extension of Time
Directions
Supreme Court of
Judicature
Practice Direction
(No. 4 of 2020)
Third COVID-19
Emergency
Directions 2020
Extension of Time
Direction
Supreme Court of
Judicature
Practice Direction
(No. 5 of 2020)

July 3, 2020



July 8, 2020



July 8, 2020
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platforms that may be used by the
court (skype, Microsoft teams,
Zoom
Business,
WhatsApp,
teleconferencing);
 case management conferencing;
 persons that make up the remote
hearings with guidance on
communication;
 how to join a remote hearing;
 the conduct of remote hearings;
 options preserving the principles of
open justice with regard to media
and public access; and
 how to tender exhibits.
Same as preceding directions on June 22,
2020.
Provision made for extension of time
regarding applications filed during the
period that the practice directions were in
force and to apply mutatis mutandis part 9
of the CPR 2016.

Extension of the Time for Civil Procedures.
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Jamaica
A range of measures were likewise adopted in Jamaica.
Table 9: Measures Adopted by the Supreme Court of Jamaica

INSTRUMENT

DATE

MEASURES

Practice Direction
Supreme Court of Judicature
of Jamaica
Second COVID-19 Emergency
Direction

March 23, 2020

 Operations of all courts in Jamaica
are based on circumstances where
the public, at large, have access
unless the law or circumstances
dictate otherwise.

Practice Direction
Supreme Court of Judicature
of Jamaica
Third COVID-19 Emergency
Directions

May 4, 2020

 All sittings of the Home Circuit
Court Division of the Gun Court,
the High Court of the Gun Court,
and the Western Regional Gun
Court are suspended until June 1,
2020.

Practice Direction (No. 4) of
2020
(Rural Circuits and Western
Regional Gun Court Only)
Supreme Court of Judicature
of Jamaica
Practice Direction (No. 5) of
2020
Supreme Court of Judicature
of Jamaica and the Revenue
Court of Jamaica
Practice Direction
Supreme Court of Judicature
of Jamaica Practice Direction
(No. 6) (Criminal), 2020 (No.
101)

May 29, 2020

 There will be no trials involving a
jury for the period of June 1 to
July 31, 2020, in any of the Circuit
Courts.

May 29, 2020

 Phase one of the resumption of
normal operations of the normal
operations of the Supreme Court
and the Revenue Court which
lasts from June 1 to July 31, 2020.

May 30, 2020

 Case
progression
officers
appointed to receive any case
progression
information
in
accordance with the Practice
Direction.
 Duty of the parties to assist the
Court in progressing cases, to
comply with Practice Directions,
and any orders made by the Court
and to inform the court through
the case progression officer of
anything that affects their ability
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INSTRUMENT

DATE

MEASURES
to comply with the Court’s order
or Practice Directions.
 Power of the Court to make
orders, save where prohibited by
legislation and to give any order
that will assist in giving effect to
the Practice Direction.

Practice Direction (No. 8) of
2020
Filing Bundles for
Applications in Chambers
(No. 186 E)

September 7, 020

 Responsibility for the preparation
of bundles falls on the party
whose application is being heard
unless
the
court
directs
otherwise.

Practice Direction (No. 5 of
2021): Open Court Hearing in
Civil Cases
Supreme Court of Judicature
of Jamaica

November 23, 2020

 Sitting in open court for all cases
scheduled for trial will be
accommodated unless the court is
unable to conduct the trial in
accordance with the Health
Guidelines Governing Access to all
the Court of Jamaica.
 Cases involving persons over 70
years and minors, respectively,
are given priority.
 Physical Distancing and other
measures must be maintained in
open court.

Trinidad and Tobago
In Trinidad and Tobago, a number of measures were introduced. Filing fees were waived and an
e-filing system was established. The Court also suspended its vacation for two years.167 All inperson hearings were suspended, and virtual Courts were introduced. This was in tandem with
the Police Service’s electronic facilities which also conducted virtual hearings. The Practice
Directions on Electronic Hearings, which provide 8 High Level Principles based on established
concepts of effective advocacy and fairness, govern these electronic hearings. They include
advance liaison, knowledge of the technology, hearing conduct, use of documents, written
arguments, preparation and remote advocacy, interruptions and interjections, and

167

Judiciary of the Republic of Trinidad and Tobago, 'Media Release' (TT Law Courts, 12
<https://www.ttlawcourts.org/index.php/component/attachments/download/6989> accessed May 28, 2021.
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confidentiality. Various prisons have set up video-conferencing centres to allow for collaboration
between the justice and prison sectors.
The Chief Justice of Trinidad and Tobago issued Practice Direction on Court Operations No.8 on
October 26, 2020, which was applicable to the Supreme Court and the Summary Courts. It is based
on Part 4 of the Civil Proceedings Rules 1998 (as amended), Part 20 of the Criminal Procedure
Rules, Part 4 of the Family Proceedings Rules, and Part 22 of the Children Court Rules. The Practice
Direction's goal was to provide adequate and acceptable treatment options for the COVID-19
pandemic. It ordered that all in-person hearings be temporarily halted and that only the following
types of hearings be handled via electronic means: case management conferences; direction
hearings; status hearings; cause list hearings; pre-trial reviews; initial hearings; intake hearings;
bail applications; delivery of judgments; applications which also include applications for detention
of cash; and any other type of hearing that the assigned Judge or judicial officer finds appropriate
for electronic hearing, taking into account the necessity to maintain adequate health and safety
requirements as well as the Judiciary's room-capacity regulations.
Table 10: Measures Adopted by the Supreme Court of Trinidad and Tobago

INSTRUMENT
Practice Direction
COVID-19 Emergency
Directions
(No.57)

DATE
April 27, 2020

Practice Directions
COVID-19 Emergency
Directions with effect from
June 16, 2020 (No. 4)
(Vol. 59 No. 100)

June 14, 2020

Practice Directions
COVID-19 Pandemic Directions
with Effect from August 17,
2020 (No. 5)

June 3, 2020
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MEASURES
 Encouragement of telephonic
or video technology for all
hearings for Judges, Masters,
Magistrates and the Supreme
Court and Magistracy
Registrar.
 All jury trials are suspended
during this period.
 Sittings of the Petty Civil Court
are suspended.
 Sittings of the Coroner’s Courts
are suspended.
 Restrictions on entry to court
locations.
 Employment of electronic
hearings.
 In-person hearings are
conducted where a mandatory
quarantine period of 14 days
has been completed.
 During this period no in-person
hearing shall be conducted;
with the exception of domestic
violence matters (with
requirements).

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

INSTRUMENT

DATE

Practice Directions
Court Operations
COVID-19 Pandemic Directions
with Effect from September 16,
2020
(No. 6)
(Vol. 59 No. 6)
Practice Directions
COVID-19 Pandemic Directions
with Effect from October 19,
2020 (No. 7)
(Vol. 59 No. 179)
Practice Direction
Court Operations
COVID-19 Pandemic Direction
with Effect from October 26,
2020
(No. 8)

September 16, 2020

Practice Direction
Court Operations
COVID-19 Pandemic Direction
with Effect from December 1,
2020

November 30, 2020

MEASURES
 Prisoners shall not be required
to attend a court building
physically during this period.
 Children should not be
required to attend a court
building physically.
 There shall be no manual filing
at the court office and all filing
shall be conducted by
electronic means only.
 Extension of procedures from
Practice Directions COVID-19
Pandemic Directions with
Effect from August 17, 2020
(No. 5) to September 16, 2020.

October 18, 2020

 Extension of procedures.

October 25, 2020

 The general rule to prohibit inperson hearings are upheld.
 All jury trials are suspended
during this period.
 Children are not required to
attend court physically.
 A child, parent, guardian or
person with responsibility may
contact the appropriate court
office and may also be
required to attend a court
building physically by
appointment.
 Upholding the procedures of
Practice Direction Court
Operations COVID-19
Pandemic Direction with Effect
from October 26, 2020 (No. 8).
 Viva Voce evidence may only
be taken in person at a court
building in exceptional
circumstances where in
balancing the interest of
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INSTRUMENT

DATE

Practice Direction
Court Operation
COVID-19 Pandemic Directions
with Effect from March 27,
2020
(No. 11)
(Vol. 60 No. 46)
Practice Direction
Court Operations
COVID-19 Pandemic Directions
with effect from April 30, 2020
(No. 13)

March 26, 2021

Practice Direction
Court Operations
COVID-19 Pandemic Directions
with Effect from May 17, 2021
(No. 14)
(Vol. 60 No. 78)

May 17, 2021

April 29, 2021
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MEASURES
justice and the health and
safety of all concerned.
 There shall be no manual filing
at any court office; all filing
shall be conducted via
electronic means.
 Extension of waivers of fees
(by filing electronically) from
April 2 to April 23, 2020.

 Suspension of all in person
hearings.
 Suspension of all jury trials.
 Prisoners are not required to
attend a court physically.
 Children are not required to
attend physically.
 Individuals who have some
responsibility for children may
be required to attend the
Judiciary’s Virtual Access
Customer Centres.
 Judges and judicial officers
may direct that a witness may
give evidence from specific
locations for domestic violence
hearings.
 Domestic violence matters
may be held in person; subject
to conditions and
requirements.
 Hearings and/ or sittings of the
Supreme Court and Summary
Courts shall be by electronic
means only.
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Disproportionate Impact on Group
The right to seek justice is a fundamental element of the rule of law. Individuals are unable to
have their voices heard and exercise their rights to receive justice if they do not have access to
justice. To ensure that everyone has access to justice, necessary steps must be taken to provide
transparent, effective, and accountable services. Women and vulnerable groups, who have
traditionally been denied access to justice, should be given special consideration. Courts made
provisions for urgent cases involving Domestic Violence Protection orders to be heard in the face
of rising levels of domestic violence during the pandemic, with lockdown measures making it even
more difficult for women to flee attackers and report abuse. States should consider a gender
perspective in addressing access to justice as a general rule.
Moreover, groups such as persons living with disabilities, minority groups and homeless persons
have variable access to and hence benefit from video-conferencing technology to access the
courts.168 Practice Directions were introduced by the ECSC, and they mandated electronic
communication and teleconferencing to conduct hearings across Member States. This was done
to ensure that court services and hearings ran as efficiently as possible while minimising face-toface contact. These Directions, on the other hand, failed to recognise the obstacles faced by those
with disabilities or who were unfamiliar with technology, particularly those acting ‘in person’ and
hence without legal counsel. Therefore, the rights of marginalized and vulnerable populations to
access justice should be considered while defining what is urgent and delivering technical
solutions. Support for these people should continue throughout the outbreak, and it will need to
be adjusted when the pandemic ends. Even if impairments aren't immediately obvious, they can
make it more difficult for those with cognitive impairment, mental health issues, and/or neurodiverse conditions to participate effectively.

The Court’s Supervisory Functions
There have been challenges to emergency legislation, cases regarding sanctions for breaching
emergency legislation and the Courts have also had to scrutinize legislation and measures for
human rights compliance for necessity and proportionality. Individuals have challenged the
legality of fines and other sanctions mandated by the emergency laws. The cases which follow
demonstrate the continued mechanisms for legal accountability and their functioning.
A slew of challenges to the COVID-19 legal framework have been heard in Trinidad and Tobago,
with the Court primarily reviewing the measures' constitutionality and finding in favour. In
Clairmont v Minister of Health,169 the claimant, a Trinidadian citizen challenged the justifiability of

168

Canadian Bar Association, 'Reaching Equal Justice: An Invitation to Envision and Act' (Cba.org, 2013)
<https://www.cba.org/Publications-Resources/Resources/Equal-Justice-Initiative/Reaching-Equal-Justice-An-Invitation-to-Envisi(1)> accessed May 25, 2021.
169 No. CV2020-03855.
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the border closures on the grounds of the rights to liberty, protection of the law, freedom of
movement and freedom from arbitrary detention. In Dominic Suraj et al v AG of Trinidad and
Tobago,170 the claimants challenged their arrest and the justifiability of the COVID-19 Regulations
which prohibited more than five persons from gathering and which closed religious institutions.
Similarly, in Maharaj v The Attorney General of Trinidad and Tobago171 the issue arose as to
whether the Regulations, though intra vires the Public Health Ordinance as the enabling statute,
were unconstitutional in that they contravened fundamental rights guaranteed under section 4
of the Constitution. The Court was also required to address whether the Regulations ought to
have been approved by Parliament, in the way in which the State of Emergency Regulations are
usually approved. Additionally, in Shirlanne Sacha Singh v Minister of National Security172 the
Court rejected the claimant’s application for judicial review of her travel exemption rejection. The
application for judicial review did not represent a challenge to the lawfulness of the Regulations
themselves but was a complaint against the process adopted by the State when implementing the
Regulations in an individual case. The court noted obiter, that the State’s power to make decisions
for public safety during the COVID-19 pandemic likely fell into this category of non-justiciable
matters. However, the court ruled that even where the power to decide is, in itself, not subject to
judicial review, the court can still engage in judicial review of the way in which that power is being
exercised.
In Khalid Gobin v Attorney General et al173 High Court Judge Brassington Reynolds ruled against a
habeas corpus application for release from institutional quarantine on the grounds that the Public
Health Ministry is in adherence to established guidelines by the World Health Organisation in
wake of the rapid spread of the novel Coronavirus (COVID-19).174 The claimant sought an order
of Habeas Corpus ad Subjiciendum on the grounds that he was unlawfully held by the State. He
contended that the State breached his fundamental right to free movement and liberty and
subjected him to inhumane conditions. The Court held that the terms and conditions under which
the applicant was quarantined fell well within the general guidelines provided by the World Health
Organization and further that the legal basis, namely the Constitution of Guyana and the
provisions of the Public Health Ordinance, were sound. The Court thus found that the measures
introduced by the Government of Guyana are not arbitrary, and they accord reasonably with
international guidelines to prevent, detect, contain and eliminate the spread of the deadly virus
COVID-19. In Barbados, at the level of the Magistracy, the exercise of the power of remand after
pleas of guilty for summary offences for breach of the directive violate rights to a fair trial and
were disproportionate to the offence. While summary matters are supposed to be dealt with

170

No. CV2020-01370.
Civil Appeal No. s-248 of 2020
172 Claim No. CV2020-02707
173 2020 HC-DEM-CIV-FCA-27
174 No written judgment appears to be publicly available, and the judgment is thus discerned from both newspaper reports and an
article entitled COVID-19 and the Judiciary the Guyana Experience by The Hon Mme Yonette Cummings-Edwards OR, CCH in
Anderson (ed), LEGAL DIMENSIONS ARISING FROM THE COVID-19 PANDEMIC, 2020.
171
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quickly some cases have been adjourned for up to a month without presentencing reports or any
further information on the person.175
Gaps in Access – Challenges to COVID-19 Legislation
With these new cases, many claimants are facing the unfortunate reality of their cases remaining
unheard because of months of undue delay. For example, in Barbados, four cases challenging the
COVID-19 restrictions were adjourned three times, and treated as important but not urgent.
Despite the attorneys for the claimants adhering to all court orders and filing submissions
promptly, the failure of the respondents to ensure timely compliance with court orders, as well
as a reluctance of the Court to issue sanctions for this failure to comply, has resulted in the
claimants being unable to effectively have access to justice.
Changes in the Court’s Distribution of matters
With the consequent increase in new types of cases as explored above, there has been a decline
in the commission of “ordinary” offences. In 2020, there was a 23 per cent decline in crimes
against property such as burglary and sacrilege in Barbados.176 There was also a decrease in
crimes against the persons with a reduction by 56 cases. In March 2020, Trinidad and Tobago
recorded 203 reports of domestic violence as compared to 42 reports in 2019.177 On the other
hand, there was a decrease in robberies, burglaries and breakings, motor vehicle larceny or theft
and dwelling larceny and theft by 876, 518, 136 and 36 reports, respectively.178 In Belize, property
crimes decreased by 31.66 per cent in 2020. Unlawful sexual intercourse also reduced by 12 per
cent and rape decreased by 5 per cent in 2020.179 While females remained the predominant
victims of sexual violence from January to June 2020, sexual violence declined by 10 per cent
during that period. In Jamaica,180 major crimes decreased by up to 20 per cent in 2020. Murders
and shootings decreased by 1.9 and 1.7 per cent, respectively.

175

Barbados
Today,
“Locking
up
for
Protocol
Breaches
Questioned,”
(February
24,
2021)
<https://barbadostoday.bb/2021/02/24/locking-up-for-protocol-breaches-questioned/> accessed May 25, 2021.
176 Barbados Today, 'Crime Levels Down' (February 9, 2021) <https://barbadostoday.bb/2021/02/09/crime-levels-down/> accessed
May 25, 2021.
177 Anna Ramdass, 'Hell at Home: Domestic Violence reports skyrockets in March' (Trinidad Express Newspaper, April 22, 2020)
<https://trinidadexpress.com/news/local/hell-at-home/article_6a096292-84fe-11ea-8438-a7da4d4403c1.html> accessed May 25,
2021.
178 Teresa Romero, 'Number of Property Crimes in Trinidad & Tobago in 2019 and 2020, by type’ (Statista, July 5, 2021)
<https://www.statista.com/statistics/1225014/property-crimes-in-trinidad-and-tobago/> accessed July 25, 2021.
179 Belize Crime Observatory, ‘Major Crime Analysis: Monthly Analysis’ (2020) <https://bco.gov.bz/author/adele/> accessed May 25,
2021.
180 Jamaica Information Service, 'Police Report Reduction in Major Crimes' (October 20, 2020) <https://jis.gov.jm/police-reportreduction-in-major-crimes/> accessed May 25, 2021.
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Reduction of Prison Populations to Control the Spread of COVID-19
As explored more fully in the Justice-Involved Populations component of this report, limited
actions have been adopted by the judiciary to address the high prison populations, which have
been recognised internationally as a significant site for transmissions. A singular exception to this
involving the role of the judiciary was seen in Trinidad and Tobago. Strong and multi-sectorial
partnerships/consultation between the Attorney General in Trinidad and Tobago and other actors
within the justice sector including the Chief Justice, the Commissioner of Prisons, the
Commissioner of Police, the Director of Public Prosecutions, the Chief Public Defender and the
Children’s Authority of Trinidad and Tobago was undertaken to assess the risk posed by COVID19 for prisoners. The Consultative process specifically assessed the situation concerning a number
of categories of non-violent low risk prisoners (i) who have been granted bail but who have not
been able to access bail (ii) who have been sentenced and have appealed conviction and who are
entitled to apply for bail; and (iii) who were sentenced and who have not appealed but are near
end of sentence. The AG requested various orders for release of the identified prisoners which
was granted, with the Court further directing that the Commissioner of Prisons must provide a
verified and certified list of those persons currently serving terms of imprisonment in default of
payment of maintenance and fines.
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IV. CARIBBEAN HUMAN RIGHTS –
SELECT ISSUES
OVERVIEW
As has been globally recognised, COVID-19, is a highly transmissible virus, and precautions were
taken to prevent it from spreading. Because the virus's transmission could result in death or
severe disability, it was critical to take safeguards to prevent the virus's spread. As a result of the
COVID-19 pandemic, numerous constitutional and human rights have been curtailed. The right to
freedom of conscience, freedom of assembly, freedom of movement, right to personal liberty,
right to privacy, and equality were the primary rights that were restricted. While these rights were
restricted, the restrictions were typically reasonable and there were rarely outright absolute
prohibitions/obliteration of the rights. The restrictions on these rights were considered justifiable
in view of the legitimate purpose of protecting public health. These measures can be seen as a
vindication of individuals’ positive rights to life, health, and bodily integrity by Caribbean Courts
which have addressed these questions, as will be explored below. This chapter proceeds by way
of coverage of a broad overview of the human rights issues linked to particular rights; with
detailed chapters on the right to privacy, on the policing/enforcement of measures and their
rights impacts, and socio-economic rights and their interplay with varied vulnerable groups. The
final section of the chapter looks at the rights of women and girls, the rights of children
(particularly education) the rights of persons with disabilities, indigenous women and persons
living with HIV, refugees and justice-involved populations. In the concluding section, the chapter
focuses on generalized recommendations to develop an enhanced human rights culture.
In the view of the author of this Report, human rights general structural assessments are to be
preferred, rather than individual cases and the assessments made in those cases because of the
highly fact-specific nature of the policy framework implemented, the quick moving nature of the
data and its relevance. Caribbean courts have generally given broad deference to the Executive in
view of the nature, and expertise involved in the response to the pandemic; though Courts must
be clear not to abdicate their role even as they afford varied margins of appreciation to the State.

Human Rights and Caribbean Constitutionalism
Human Rights play a central role in Caribbean Constitutionalism with every country including to
varied degrees human rights protections, broadly. They differ in scope and detail, with some
modern reforms in Guyana and Jamaica, for example, having engaged modern Constitutional
Reform. For the purposes of this Report, these human rights guarantee overlap with the
international law obligations of the State. Increasingly, states have been recognised as having an
obligation to give effect to their international law obligations in order to conform with their
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domestic constitutional obligations including under the broad banner of the protection of the law,
and for our purposes consistent with the overarching principle of the rule of law. Robinson et al
describe the functions of the Bill of Rights as including a fetter on state power and some non-state
actors; imposing positive and negative obligations which refers to the duty of the state to protect
the rights of those in their border and to take positive action to protect human rights (positive) in
addition to avoiding the adoption of measures where the State directly violates the human rights
of those within its border.181
The COVID-19 crisis has undoubtedly impacted human rights and several individuals have faced
the adverse effects of this crisis. The COVID-19 pandemic has affected economic, social and
cultural rights as well as civil and political rights and collective group right. It is thus undoubted
that the nature of the measures required to respond to the crisis involve limitations on rights,
which are permissible provided they satisfy the tests which balance the interests of acting to
safeguard a society against a given threat or challenge with the right of the individual. The starting
point of this analysis is that the individual by virtue of his/her humanity is endowed with rights
and not that the State must grant them rights and, hence, can decide when to withhold or to
interfere. According to the Siracusa Principles, measures to restrict human rights should only be
used as a last resort and employ the least restrictive means available. The measures should be
prescribed by law and not imposed arbitrarily and should be a response. The measures should
also be deemed necessary in the pursuit of a legitimate goal and proportionate to that goal. This
is reflected in Caribbean Constitutionalism.
In the midst of this public-health crisis, a variety of perspectives about the role of human rights in
responding to the challenges have arisen. Some contest human rights as a challenge to effective
measures, while others, such as the authors of this Report and leading Human Rights agencies
adopt the perspective that human rights compliant responses are likely to enhance rather than
weaken the response. The nature of this tension is exemplified in the Suraj decision where the
Court stated:
There is also a debate about what the response should be at all. On one end, advocates of
a rights-based perspective say that persons should be allowed to go about their business
as best as they can. They believe people should be allowed to work and engage in leisure
as they did before. Some will get the virus. They accept more may die, but that this time is
not unlike any other time when we have been faced with a pandemic. They think there is
overreach by the State and some see the response as a grab for power to impose greater
controls on the population at large. On the other end, there is the view that strong
measures have to be taken to curtail the spread so that the fewest numbers are infected
and die until a viable vaccine solution can be arrived at. They are prepared to go along
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with the curtailment and disruption to life as they see a greater good in the preservation
of life and health. The question for many is, where should the balance be struck?182
Such a framing posits the right to liberty, the ability to act as one chooses as the sole rightsquestion. This mischaracterizes the rights obligations in play, though it fairly captures much public
discourse. The appropriate rights questions are firstly whether the measures which have been
adopted are reasonable and justifiable measures which may interfere with, but not violate the
full enjoyment of rights which may be validly limited. This is the usual human rights question; the
other is what are the State’s positive obligations in international and domestic law that require
the State to take steps to protect the well-being of the general population. These questions are
informed by International Human Rights and Domestic Obligations which will be detailed in the
next section.

International Human Rights Obligations
Rights must be understood holistically.183 The obligations to protect respect and fulfil human
rights, whether in international or domestic law, continues even in the face of a crisis. Rights may
be conceived of as falling into three categories:





Qualified rights – these are rights which can be interfered with when strictly necessary to
protect other’s rights or in the public interest. A balance is struck between the rights of
one person and the rights of another or the wider community. Examples include the rights
to freedom of expression, assembly and association and the rights to private and family
life.
Limited rights – these are rights which can only be interfered with in specific
circumstances.
Absolute rights – these are rights which cannot be restricted at any time or limited for
any reason. These rights cannot be balanced against other rights (except in circumstances
when they are balanced against one another). These include the right to life, the
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prohibition on torture and other ill-treatment and the right not to be subject to
punishment without law.
As can be seen from the above, absolute rights must always be met, whereas limited and qualified
rights allow for some interferences. In the case of limited rights, allowable interferences are only
those specified within the relevant constitution or international treaty instruments. As will be
explored below, rights include both negative and positive obligations. The negative aspect is more
traditionally relied on within Commonwealth Caribbean jurisprudence at the domestic level;
whereby States are required to refrain from doing something, for example, not to torture
someone. On the other hand, positive obligations require the States to take action to secure and
safeguard a person’s rights, including by protecting them from interference by a third party. For
example, the positive obligations relating to the right to life require authorities to take steps that
could reasonably prevent a prisoner from taking his/ her own life.

The derogation mechanism under human rights law conventions
Rights may be curtailed in some circumstances under international human rights legislation, such
as conventions. States may deviate from their traditional obligations in unusual circumstances if
the following six cumulative requirements are met:
1. Public emergency: The use of derogation necessitates the existence of a "public
emergency threatening the nation's life," i.e., the threat of widespread contagion among
the entire population.
2. Proclamation and notification: The existence of a public emergency must be officially
declared, and the State must also notify the Secretariat of the relevant convention of the
derogatory measures taken and their justifications in order to resolve the situation.
3. Necessity: In order to preserve public health, the derogation must be "strictly required by
the exigencies of the circumstance" and limited in duration, coverage, and breadth.
4. Proportionality: Punitive measures must be appropriate to the goal of preserving public
health and must be the least invasive means of achieving that goal.
5. Non-derogable rights: Certain human rights are unaffected by derogations. While the list
of non-derogable rights changes significantly from one convention to the next, the
International Covenant on Civil and Political Rights (ICCPR) includes the following for
States Parties:
a. The right to life;
b. Torture, cruel, inhuman, or humiliating treatment, as well as medical or scientific
experimentation without consent are all prohibited;
c. Slavery and servitude are forbidden;
d. Everyone is treated as a person in the eyes of the law;
e. Religious, philosophical, and moral freedom;
f. No one should be imprisoned for failing to meet a contractual promise; and
g. In the sphere of criminal law, the legality principle.
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6. Compliance with other international commitments: Derogations must be consistent with
other legal commitments under treaty and customary international law. In times of
emergency, the former set of obligations includes the prohibition of discrimination, as
well as other essential human rights outlined above. The latter comprises all ratified
treaties that do not have a mechanism for derogation, as well as those for which the State
does not use derogation when one is available.
International human rights law permits derogations in case of a “public emergency threatening
the life of a nation.” Such derogations, however, must comply with procedural and substantive
requirements. Procedurally, States are required to inform the appropriate treaty body of the
scope and duration of such intended measures.184 At the time of the writing of this report,
CARICOM States have not signalled any derogations under international law.

International Human Rights and SoEs
International human rights law allows for exceptions in the event of a "public emergency
endangering a nation's life. However, such derogations must adhere to procedural and
substantive safeguards. States are required to notify the appropriate treaty body of the extent
and duration of such anticipated measures. At the time of this report's publication, CARICOM
states had not indicated any derogations from international law. Emergency declarations can be
enacted but they must be in accordance with the procedural requirements. Parties to the ICCPR
have a legal obligation to provide formal notification through the UN Secretary-General when
they declare states of emergency as per Article 4(3) ICCPR. Furthermore, governments must
‘inform the affected population of the exact substantive, territorial and temporal scope of the
application of the state of emergency and its related measures … and in an accessible manner so
the public at large is aware of the new legal rules and can conduct themselves accordingly.’185
However, emergency declarations must be ‘time-bound and only exercised on a temporary basis
with the aim to restore a state of normalcy as soon as possible.’ To ensure this immediate return
to normalcy and a lack of abuse of the emergency powers, the OHCHR advises that both the
Judiciary and Legislature oversee and review Executive measures. The OHCHR warned that COVID19 emergency declarations must not be prejudicial nor promote discriminatory behaviour nor be
used to target specific individuals or groups (particularly minorities). Likewise, these emergency
powers must be used solely to respond to the pandemic, and not to stifle dissent. It is important
to note that certain rights cannot be derogated from even during a state of emergency. Article
4(2) ICCPR provides that such rights are inter alia the right to life, freedom from torture and right
to not be enslaved.186 In contrast, the ICESCR does not allow for derogations. Therefore, even
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Article 4 of the ICCPR for example notes that “On derogating the state party shall immediately inform the other States Parties to
the present Covenant, through the intermediary of the Secretary-General of the United Nations, of the provisions from which it has
derogated and of the reasons by which it was actuated. A further communication shall be made, through the same intermediary,
on the date on which it terminates such derogation”.
185 OHCHR (n 51)
186 For full list of non-derogable rights refer to Article 4 of the ICCPR and General Comment 29 of the Human Rights Committee.
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though a State may be in a state of emergency, it has to uphold the rights related to inter alia,
food, water and sanitation, housing and social protection.
Substantive derogations must adhere to the fundamental human rights criteria of need,
proportionality, and non-discrimination. To comply with these key principles, such actions must
be tailored to their specified purpose, based on a clear legal basis, publicly declared, and extend
no further than is necessary to mitigate the risk. Continuous assessment is necessary since all
extraordinary measures should be phased out as soon as the exigencies of the situation no longer
require their maintenance. Similarly, under the concept of non-retrogression, states are not
entitled to roll back or weaken existing human rights safeguards.

Restrictions to human rights
The vast majority of human rights are not absolute and can
be restricted legally. In the context of COVID-19, we saw
Caribbean governments enact emergency laws that
impacted religious freedom and the right to peaceful
assembly, which are both examples of derogable rights.
Specific rights in the context of migration were also
influenced by these regulations and legal modifications.
Even in an emergency, the possibility of curtailing human
rights is subject to a number of conditions. To begin with,
any restriction of a right must be seen as an exception. In
other words, by inverting the relationship between principle
and exception, limits must not harm the essence of the
rights.187
Where states have engaged the ordinary
processes of limitation, well-defined and well-developed
tests appear in the Commonwealth Caribbean consistent
with international human rights norms as reflected in the
Siracusa Principles. The test in Conventional Constitutions is:
(1) The starting point is the rebuttable presumption
of constitutionality, but this is primarily a rule of
statutory construction that requires legislation as
far as possible to be construed harmoniously
with the Constitution; it is not a significant factor
when the right being adjudicated depends on a
proportionality analysis.
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(2) Second, whether the law or action prima facie interferes with the expressed right
based on a textual analysis of the right and applying a liberal and generous
construction to the Constitution to give effect to the rights.
(3) Third, whether the law or action, even if it constitutes an interference, may be justified
as being “reasonably required” for the protection of any of the stated private rights or
public policy objectives, which requires that the law is rationally connected to that
objective and is not arbitrary, unfair or based on irrational considerations. This is
required to be established by the State.
(4) Fourth, whether the law or measure, even if reasonably required, can be established
as being not justifiable in a democratic society. This requires an application of the
proportionality test, and an examination of whether the legislative objective justifies
limiting a fundamental right, whether the measures are designed to meet that
objective, whether the approach guaranteed to cause minimal impairment to the right
is used, and whether in all the circumstances a fair balance has been struck between
the rights of the individual and rights of the community. The onus is officially on the
complainant/plaintiff to establish this “negative”, although it is clear that parts of the
test are objective and overlap with the test at paragraph (3) above (which is part of
the State’s burden).

SPECIFIC RIGHTS AND ISSUES
The right to freedom of movement was the most apparent restriction. The constitutions of all
Commonwealth Caribbean countries provide that no one shall be denied the right to freedom of
movement, which includes the capacity to freely enter and depart such countries. There is,
however, a caveat that enables this freedom to be curtailed for the sake of public safety. Curfews,
including 24-hour curfews, and restricted ports of entry were enacted as a result of various
Regulations and Directives. However, in St. Vincent and the Grenadines, the ports of entry were
not officially closed. The vast majority of restrictions on freedom of movement were reasonable
and in accordance with those in other democratic countries. Furthermore, exceptions were made
to provide for the arrival and departure of cargo, medical assistance and repatriation flights were
eventually organised.
Notwithstanding this, there were some blanket restrictions across the region. For instance, in
Antigua and Barbuda and Belize, there was a blanket restriction on the movement of children.
The Regulations prohibited children under the age of 18 years old from being in the street or in a
private or public vehicle unless it was a medical emergency. The risk of this blanket approach is
that vulnerable children, and children who may be subject to particular forms of violence may be
disparately impacted. In most jurisdictions, there were blanket limitations which prohibited visits
to prisons, hospitals, and senior citizen homes. While the state had a responsibility to regulate
movement in these facilities, there was no clear balance of individual rights.
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Another restriction was on the right to freedom of assembly. No one's right to peaceful assembly
and association with others should be restricted, according to the Constitutions. This freedom
might be restricted to the extent necessary for public health reasons. Funerals and marriages, as
well as social gatherings with a small number of attendees, were still authorised. The regulations
also required social distancing procedures and the wearing of a mask in public places. However,
these limitations on the right to free assembly were reasonable and were modified in accordance
with the number of ongoing COVID-19 cases. Other democratic societies have implemented these
limits as well.
Several Commonwealth Caribbean Constitutions also provide that no one's right to personal
liberty shall be violated unless it is to prevent the spread of a dangerous disease. The Regulations
allowed for the isolation and quarantine of those who were sick or had been exposed to a
hazardous infectious illness, which was a reasonable restriction with safeguards. Moreover, by
creating quarantine protocols, the government recognised the interests of both individuals and
society. This allowed people who tested positive to receive the appropriate medical care while
also protecting the remainder of society from the virus's spread. However, in St. Kitts and Nevis,
the Emergency Powers Act permitted police officers to search the premises of non-consenting
property owners for the purpose of inspection and, thus, created a question as to if this measure
effectively balanced the rights of the individual and the community at large.
There were also limitations on the right to religious freedom. Several Commonwealth Caribbean
constitutions provide that no one shall be denied the right to freedom of conscience, which
includes the right to religion and the right to openly and privately express one's religion. In the
sake of public health, this privilege might be limited if necessary. Many places of religious worship
and teaching were closed, only to reopen with limited numbers of individuals and in compliance
with social distancing rules. This was crucial since the virus needed to be controlled because
religious institutions regularly participate in activities like singing, communion, and handshakes.
Nonetheless, regulations allowed for the virtual delivery of religious lectures, as well as the
holding of marriages and burials in limited numbers.
Cross-Cutting Themes: Equality and non-discrimination in the right to health and
underlying social determinants
The Rule of Law requires that COVID-19 measures be non-discriminatory. Discrimination on the
basis of race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth, disability, health status (including HIV/AIDS), LGBTI+ status, and civil, political,
social, or other status is expressly prohibited under international human rights law. Caribbean
States have generally adopted ad-hoc policy measures as detailed, though not evaluated in the
socio-economic rights and impacts section of this chapter. What, however, appears to be missing
is an assessment of the measures adopted or not adopted and the uneven effects as requiring an
integrated human-rights compliant approach to frontally addressing inequality and nondiscrimination, taking into account the demands of intersectionality, moving from tackling
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disadvantage on the basis of singular identity or other factors of social position (such as race,
gender, class, or migrant status).188 The position of women with disabilities; the raced and classed
intersections of criminal justice policy, for example, all point to the necessity of an intersectional
approach to tackle various variables and processes at work in producing intersecting forms of
injustice which often have health implications. In this chapter, human rights of vulnerable and
marginalized populations, such as those mentioned above, as well as institutionalized populations
(in prisons, care homes, or psychiatric institutions), indigenous peoples, refugees, and migrants
are considered. With a growing reliance on information and communication technology,
populations which are offline, or under-connected do not benefit from the forms of information
being made available, with significant implications for further marginalizing already vulnerable
and marginalized communities. In the context of rapid changes in the dates and times for curfew,
as in the case of Jamaica over Easter Weekend and various curfew breakers, it is clear that multiple
points of communication are necessary if citizens are to be aware of their obligations to comply
with laws. Equally, Trinidad and Tobago has, in light of the increased need for Spanish-speakers,
given high levels of migration, refugees and otherwise, expanded government capacity to
communicate, and newspapers have generally also included a Spanish bulletin. Inequalities in
underlying health determinants, as well as policy responses that fail to protect vulnerable and
marginalized people, older people in care homes, people deprived of their liberty, migrants,
refugees, indigenous peoples, people with disabilities, health and care workers, and other at-risk
professions, have triggered this.189
Gender Dimensions
As will be explored further; The pandemic's public health emergency response has had a
substantial detrimental impact on women's human rights, aggravating existing gender
inequalities and discrimination and increasing concerns about gender equality pledges'
implementation.190 Women are more likely than men to lose their jobs in the private sector; thus,
the economic impact is likely to be bigger. Simultaneously, they make up the majority of medical
and care workers, as well as caring for children, the elderly, and the sick at home.191 As unpaid
care work has increased, women's time constraints have been exacerbated by quarantines,
curfews, and closures of schools and other public services. Lockdowns and self-isolation regimes
have exacerbated existing forms of gender-based discrimination, which have been worsened by
rising financial stress, unemployment, and stretched community resources.

188

Ibid.
Human Rights Watch, 'Averting an Imminent Catastrophe: Recommendations to US Local, State and Federal Officials to COVID-19
In Jails and Prisons' (April 29, 2020) <https://www.hrw.org/news/2020/04/29/averting-imminent-catastrophe-recommendationsus-local-state-and-federal-officials> accessed June 14, 2021.
190 Organization for Security and Co-operation in Europe (OSCE), 'OSCE Human Dimension Commitments and State Responses to the
COVID-19 Pandemic' (March 1, 2021) <https://www.osce.org/odihr/480014> accessed June 14, 2021.
191 Organisation for Economic Co-operation and Development (OECD), 'OECD Policy Responses to Coronavirus (COVID-19)' (2020-2021)
<https://www.oecd.org/coronavirus/en/policy-responses> accessed June 14, 2021.
189

111

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

Vaccines and Human Rights Issues
The COVID-19 pandemic has threatened the lives and livelihoods of millions globally and in the
Commonwealth Caribbean region, causing death, illness, and major social and economic
disruptions. However, for many in the global medical community, the development of COVID-19
vaccines has represented a ray of hope for a quicker, more sustainable path to global recovery.
Without a vaccine, scientists feared that the population was unlikely to have developed natural
herd immunity, at least not without incurring high levels of mortality.192 Thus, vaccination has
been heralded as the best chance for overcoming the current public health crisis and returning
the world to some sense of normalcy.
Vaccine Inequity and the Caribbean Region
Global disparities in income and wealth have been once more brought to the forefront with
rollout of COVID-19 vaccines. At the start of the vaccine rollout, wealthy countries had almost
exclusive access to the vaccination supply. Thus, equitable access to vaccines has been a key point
raised by Commonwealth Caribbean leaders at the global level. In fact, in February 2021, Prime
Minister Keith Rowley of Trinidad and Tobago, in his capacity as Chairman of CARICOM, noted
that:193
Unfortunately, what has happened and is happening is ...the larger more powerful
countries with more influential politics and fatter wallets are literally dominating the
supply and distribution of what vaccines are available.
Similar concerns were shared by Dr. Carissa Etienne, director of the Pan-American Health
Organisation, who noted that up until February 2021, the region’s vaccines were only secured
through bilateral agreements and donations from other countries. In fact, the first vaccines
distributed in the Commonwealth Caribbean were as a result of donations from India to Barbados
and Dominica, which they in turn shared with other CARICOM countries.
COVAX, an initiative co-led by the WHO, Gavi, CEPI, and other international partners has since
been implemented in the region through the PAHO Revolving Fund in an effort to address these
issues by securing vaccines for all countries. Though the COVAX facility has allowed for
improvements in vaccine access throughout the region, the entire situation has exposed a larger
problem which has been caused by the high levels of dependency that Caribbean Small States
have on foreign aid. There is a clear for capacity building so that the region may maintain a reliable
supply of vaccines and other healthcare resources to independently service their populations in
future. As highlighted by the Independent Panel for Pandemic Preparedness and Response,
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“COVID-19 has been a pandemic of inequality” both within and between countries.194 Thus, the
Panel, made several recommendations which aim to improve vaccine equity in future:
To end COVID-19 the panel recommends the following three immediate actions. First,
high-income countries with a COVID-19 vaccine pipeline for adequate coverage should,
alongside their scale-up, commit to provide at least 1 billion vaccine doses to the 92 lowincome and middle-income countries of the Gavi COVAX Advance Market Commitment,
no later than Sept 1, 2021, and more than 2 billion doses by mid-2022. Second, major
vaccine-producing countries and manufacturers should convene, under the joint auspices
of WHO and the World Trade Organization, to agree to voluntary licensing and technology
transfer with intellectual property rights to be waived immediately if voluntary action,
including action on the required technology transfer, does not occur within 3 months.
Third, the G7 should immediately commit to 60% of the US$19 billion required for the
Access to COVID-19 Tools (ACT) Accelerator in 2021 for vaccines, diagnostics, therapeutics,
and strengthening of health systems, and a burden sharing formula should be adopted to
fund such global public goods on a continual basis.195
The Issue of Vaccine Hesitancy
Even where vaccines are secured, governments must face another hurdle, that is – getting people
to take them. A key challenge with vaccination as a solution is that it requires a community
response. If too many members of the population choose to remain unvaccinated, the virus will
remain a persistent threat. In fact, in its five-year strategic plan, the World Health Organization
(WHO) highlighted vaccine hesitancy as one of the ten global health threats the world faces in
2019 and beyond.196
In an article by Janine Mendes-Franco, expressing concern for vaccine hesitancy in smaller
Caribbean islands, it was stated that:197
…getting the vaccines is one thing; getting people to take them is another. On May 19,
Trinidad and Tobago's foreign affairs minister, Dr. Amery Browne, in announcing the
receipt of 16,000 additional doses of the Oxford-AstraZeneca vaccine from St. Vincent and
the Grenadines, noted that many smaller regional territories are experiencing vaccine
hesitancy. Rather than have the doses expire, regional governments have been donating
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197 Janine Mendes-Franco, ‘Vaccine Hesitancy in Smaller Caribbean Islands Benefits Larger Neighbours with High COVID-19 Rates’
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part of their allocations to larger Caribbean Community (CARICOM) neighbours who need
them.
A survey conducted in February by the Caribbean Public Health Agency (CARPHA) found that
between 32 to 62 per cent of adults in several Caribbean countries were hesitant about taking the
COVID-19 vaccine.198 Dr. Joy St. John, the director of CARPHA highlighted that the success of
vaccination programmes depends on “wide uptake, acceptance, and trust”.199 This trust can only
built by addressing misinformation and undertaking initiatives which prioritise accurate and
transparent education and engagement of the population.
Mandatory Vaccination – A Rights-Sensitive Approach?
Due to high levels of vaccine hesitancy within the population, it is quite possible that a vaccination
campaign which driven by education and encouragement and is dependent on individuals’
voluntary decision to take the vaccine, will prove insufficient. As a result, some Caribbean
governments have been considering the option of making vaccination mandatory for all or some
members of their populations. For example, against a backdrop of only 100 citizens opting to take
the vaccine, the Prime Minister of Antigua and Barbuda, Hon. Gaston Browne stated:
This type of hesitancy and reluctance to get vaccinated is just totally unacceptable. I mean
we have been trying to avoid introducing any mandatory requirements for vaccinations,
but I want to signal here, if we have to do it, we will do so.200
Similarly, in a video press conference, Hon. Timothy Harris, Prime Minister of St. Kitts and Nevis,
posited that laws would be put in place to mandate vaccination if adequate levels of voluntary
compliance are not achieved.201 In Grenada, all staff at quarantine accommodation facilities were
mandated to take the vaccine.202 Conversely, in Trinidad and Tobago, citing the constitutional
right to privacy as well as medical concerns, the Minister of Health, Terrence Deyalsingh, affirmed
that the COVID-19 vaccine would not be made mandatory for citizens.203 A similar stance was

198
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<https://www.nowgrenada.com/2021/04/mandatory-vaccine-for-all-staff-at-quarantine-accommodation-facilities/>
accessed
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adopted by the Governments of the Bahamas,204 Barbados,205 Dominica,206 Guyana,207 Jamaica,208
and St. Lucia.209 Globally, most governments have opted to conduct their vaccination campaigns
on a voluntary basis. However, in Italy, the government has made the vaccine mandatory for all
health care personnel.210 In Ireland, health authorities have considered that mandatory
vaccination of healthcare workers may be necessary in future but have advised that this would be
the “most intrusive step”.211

Does compulsory vaccination violate individuals’ human rights?
Since vaccines involve introducing foreign material into the body, mandatory vaccination
necessarily has implications for individuals’ bodily integrity and autonomy. In Re A (Conjoined
Twins),212 Walker LJ described the concept of bodily integrity as “the right to have one’s own body
whole and intact and (on reaching an age of understanding) to take decisions about one’s own
body.” The European Court of Human Rights has accepted that the right to private and family life
which is enshrined in Article 8 of the ECHR includes a right to bodily integrity. In Pretty v United
Kingdom,213 the Court stated: “the concept of 'private life' is a broad term not susceptible to
exhaustive definition. It covers the physical and psychological integrity of a person.”
The right to bodily integrity is closely related to the right to personal liberty or bodily autonomy,
which is a slightly broader right guaranteeing an individuals’ ability to make freely make decisions
which impact their person.214 In Robinson v AG of Jamaica,215 the Court examined the rights to
privacy and personal liberty and noted that the “right to be left alone and to retain control over
[one’s] body, mind, heart and soul” is a key aspect of “free and democratic societies.” Moreover,
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in the case R v Big M Drug Mart Ltd,216 when considering the right to religious freedom, the
Canadian Supreme court made useful remarks on the meaning of freedom which is applicable in
this context:
Freedom can primarily be characterized by the absence of coercion or constraint. If a
person is compelled by the state or the will of another to a course of action or inaction
which he would not otherwise have chosen, he is not acting of his own volition, and he
cannot be said to be truly free.
Thus, though such a claim is yet to be considered by the courts, mandatory vaccination, due to its
invasive nature, poses a clear threat to individuals’ rights to bodily integrity, autonomy and
personal liberty.
How far is too far? – Balancing Individual Rights with Collective Interests
Rights are not absolute. In the Commonwealth Caribbean, constitutions provide that those
individual rights may be limited so far as reasonably required or reasonably justified in the
interests of defence, public safety, public order, public morality, and public health.217 The Trinidad
and Tobago Constitution does not contain any express limitation clauses in the Bill of Rights.
However, it is well-established that limitations on rights contained in the Trinidad and Tobago
Constitution could be implied where it is necessary to protect the rights of others.218 Professor
Rose-Marie Belle Antoine for example has argued that:
“compulsory requirement for the COVID-19 vaccine is justifiable in law” both
constitutionally and in the private sector. Nonetheless at the same time, she said there are
social and industrial relations implications which could make compulsory vaccination legal
but not desirable. Professor Bell Antoine said the key is to take the route that poses the
least hurdle for human rights such as those dealing with socioeconomic considerations,
and the right to health, safety and life, based on reasonableness based on the constitution
or private action or labour laws as well as proportionality. Significantly, several of the
constitutions specify public health… and even going further, infectious diseases as
acceptable rationales for limiting rights.219
Evidently, the protection of public health is a legitimate state objective which is beneficial in the
public interest. However, in order to validly impose limits on individual rights, States must not
only show that mandatory vaccination is in pursuit of a legitimate aim, they must demonstrate
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that it is a rational and proportional solution, which does not do more than necessary to achieve
the public interest aim,220 and which produces a fair balance between individual rights and
collective interests.221 Notably, countries across the region already have long-standing policies
which require vaccination for entry into schools. Moreover, in the context of the COVID-19
pandemic, regional courts have generally afforded States a wide margin of appreciation in their
formulation of policies which best protect the public health interest, particularly with respect to
policies which restrict freedom of movement.222 Thus, mandatory vaccinations in the interest of
public health may be similarly upheld.
The court’s assessment of proportionality and rationality is always highly fact sensitive. It is
arguable that mandatory vaccination goes beyond what is necessary to achieve public health
objectives. In the absence of positive proof showing otherwise, the court may determine that
voluntary vaccination combined with frequent testing, social distancing and mask-wearing
protocols are a less restrictive means of achieving the same objective. In St. Vincent and the
Grenadines, for example, the government has adopted a policy which provides that public sector
employees must either be vaccinated, or, as an alternative, they must submit negative test results
at least once every two weeks.223
However, notably, the ECtHR recently delivered a landmark judgement in Vavřička and others v.
Czech Republic.224 The Court ruled that a national programme mandating the vaccination of
children against hepatitis did not violate Article 8 of the European Convention on Human Rights
since voluntary vaccination was not sufficient in the circumstances to eradicate the disease. This
judgement is likely to be highly persuasive on the issue of mandatory COVID-19 vaccinations.
Importantly, the Court highlighted that scientific data must be placed above the irrational fear
and stigma which drives vaccine hesitancy. Thus, though mandatory vaccination is an available
option, before seeking to pursue such a path, Caribbean States must be equipped with adequate
scientific evidence which demonstrates that, in the context of the COVID-19 pandemic,
mandatory vaccination is indeed the best and most reasonable option. At this stage of the
pandemic, mandatory vaccination of specific categories of individuals who are high-risk, or who
may be unable to adequately enforce physical distancing (such as healthcare workers), may be
easier to justify than a mandatory initiative targeted to all members of the population.
Can Private Employers require vaccination?
Our constitutions (except for the Jamaican constitution) generally do not provide for protection
against human rights abuses by non-State actors. In the views of this author, this position is not
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plainly correct and a much broader approach to interpretation may permit the court to find
horizontal application of rights in some cases, even if rare cases. Such a view, however, has not
been accepted (or but principles of administrative law and labour law may be instructive in this
area.225 As noted by Deborah Thomas-Felix, private employers can mandate vaccination as a
condition for granting employment, but it is unlikely that they will be able to do so as a condition
for terminating employment:
…if an individual is not employed at the establishment but is seeking employment, an
employer can insist that the individual gets a vaccine in order to obtain employment at
the establishment…The individual who is seeking the job can decide to become vaccinated
or he can decide not to be employed at that establishment on those terms…
However, it is important to understand that it is very different in the case where someone
who is already employed with an establishment and is told that it is mandatory to take a
vaccine in order to continue to work. The law states that a fundamental alteration of terms
and conditions of employment cannot be done unilaterally. The keyword is “unilaterally”.
Dialogue and consultation are key for any change or alterations to existing terms and
conditions of employment to be effected. 226
However, in Guyana, the Private Sector Commission has recommended that private employers
require vaccination of their employees, and that those employees who choose not to be
vaccinated must undergo regular mandatory testing.227 This policy has been adopted by several
local companies. In Barbados, the Minister of Labour and Social Partnership Relations, Colin
Jordon, noted that under the Employment (Prevention of Discrimination) Act, both workers who
are seeking employment and those who are already employed are equally protected from
discrimination due to their medical condition.228 Thus, the Barbados Government issued a
warning to employers that vaccines should not be mandated as a condition precedent for
employment nor as a ground for termination. Notably, Guyana’s Prevention of Discrimination Act
does not contain such a provision.
Generally, whether the failure to take the COVID-19 vaccine can amount to sufficient grounds for
termination will, again, likely be a question of reasonableness. In his statement prohibiting
employers from mandating vaccination, the Minister of Labour, Colin Jordan, stated:229
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We remain committed to following the science. That science says that the risk of
transmission is significantly increased when a person is in close contact with an infected
person for a prolonged period of time without a barrier to their nose or mouth [face mask]
in an enclosed area and is not practicing good hand hygiene.
Indeed, employers would likely find it difficult to justify mandatory vaccination or mandatory
testing requirements as a condition of employment for current employees, as strict mask-wearing
and social distancing protocols may prove to be less intrusive ways of achieving similar results.
Nonetheless, where this is viewed as being necessary in the specific context of the business, it
may be justifiable.
Vaccination Policies by Country
Table 11: Outline of National Vaccination Policies in Select Countries
COUNTRY
GOVERNMENT POLICIES
PRIVATE SECTOR POLICIES
Antigua and The Government has not adopted a national
Barbuda
mandatory vaccine policy.230

The
Bahamas

However, both the private and public sector
indicated support for adopting mandatory
vaccination in future.
The Government has not adopted a national Some companies, such as
mandatory vaccine policy.
Mayu Holdings Limited have
attempted to introduce
However, certain incentives for vaccination mandatory vaccination, but
have been adopted:231
this
was
subject
to
by
the
 Only fully vaccinated persons can condemnation
Government.232
access indoor dining at restaurants.
 Travel Health Visa fees for fully
vaccinated persons have been reduced
for citizens and residents.
 Social gatherings are restricted to five
people provided that all persons are
fully vaccinated.
 Fully vaccinated persons are exempted
from testing requirements imposed on
domestic travellers from New

230

Antigua and Barbuda Ministry of Health and Wellness, ‘Vaccination Program Rollout’ (VaccineAntigua, May 31, 2021)
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232 Royston Jones Jr, “VACCINATION by FORCE: Labour Director Warns Businesses against Mandatory Vaccination Policies” (Eyewitness
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COUNTRY

Barbados

Belize

Dominica

Grenada

GOVERNMENT POLICIES
PRIVATE SECTOR POLICIES
Providence, Grand Bahama, and North
and South Eleuthera.
The Government has not adopted a national The Government has issued a
mandatory vaccination policy.
warning
against
private
companies
mandating
However, consultations are currently being vaccination.235
held on the possibility of mandatory
vaccination and mandatory testing.233
Incentives for vaccination include less stringent
quarantine travel protocols for incoming
travellers who are fully vaccinated.234
The Government has not adopted a mandatory
vaccination policy.
Incentives for vaccination include exemptions
from testing requirements for fully vaccinated
incoming travellers.236
The Government has not adopted a mandatory
vaccination policy.
Incentives for vaccination include less stringent
quarantine travel protocols for incoming
travellers who are fully vaccinated.237
The Government has not adopted a national
mandatory vaccination policy.
However,
all
staff
at
quarantine
accommodation facilities are required to be
vaccinated.238
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234
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235 Jamaica Gleaner, ‘Barbados Issues Warning to Employers Regarding COVID-19 Vaccination’ (n205)
236 Belize Tourism Board, ‘Belize COVID-19 Update’ (Update last accessed July 31, 2021) <https://belizetourismboard.org/news-andgallery/belize-COVID-19-update/> accessed July 31, 2021.
237 Garda World, ‘Authorities Ease Restrictions for Travelers Fully Vaccinated against COVID-19 as of June 7’ (June 8, 2021)
<https://www.garda.com/crisis24/news-alerts/487686/dominica-authorities-ease-restrictions-for-travelers-fully-vaccinatedagainst-COVID-19-as-of-june-7-update-18> accessed July 31, 2021.
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COUNTRY

Guyana

Jamaica

St. Lucia

GOVERNMENT POLICIES
Incentives for vaccination include less stringent
quarantine travel protocols for incoming
travellers who are fully vaccinated.239
The Government has adopted a partial
mandatory vaccination policy, requiring that
transportation
providers
transporting
members of the public be vaccinated.240

PRIVATE SECTOR POLICIES

Several
private
sector
companies, at the urging of
the
Private
Sector
Commission, have required
vaccination for employees,
The Government has indicated that it is with the option to opt-out if
considering the possibility of national mandatory
testing
is
mandatory vaccination in future.241
completed
at
regular
intervals.243
Strong incentives for vaccination have been
adopted, including:242
 Only fully vaccinated persons may
attend bars, betting shops, and utilise
indoor and outdoor dining at
restaurants.
 Only fully vaccinated persons may
access government services without an
appointment.
The Government has not adopted a mandatory
vaccination policy and has indicated that it
currently has no intentions of doing so.244
The Government has not adopted a national
mandatory vaccination policy.
However, incentives to vaccination include
granting of broader access to facilities on the
island for incoming visitors who are fully
vaccinated.245
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244 St. Lucia News Room, ‘In Jamaica: No Mandatory COVID-19 Vaccines’ (July 29, 2021) <https://www.slyoumag.com/2021/07/29/injamaica-no-mandatory-COVID-19-vaccines/> accessed July 31, 2021.
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COUNTRY
St. Kitts and
Nevis
St. Vincent
and
the
Grenadines

GOVERNMENT POLICIES
PRIVATE SECTOR POLICIES
The Government has not adopted a national
mandatory vaccination policy.
The Government has not adopted a national
mandatory vaccination policy.

However, the government has ordered that all
unvaccinated public sector workers must a
negative COVID-19 test, and can only opt out if
they undergo regular, mandatory testing.246
Trinidad and The Government has not adopted a mandatory
Tobago
vaccination policy.
However, the government has incentivised
vaccination in the following ways:
 Less stringent entry requirements for
incoming vaccinated nationals.
 Only fully vaccinated non-nationals are
allowed to enter Trinidad & Tobago.

Policing the pandemic: Human Rights, Abuses,
Excesses and Arbitrariness
Introduction
With the first reported case of COVID-19 in the Caribbean in March 2020, Caribbean states have
adopted various measures with varying degrees of success to ‘level the curve’ and generally limit
pressures on public health systems. The measures enacted under multiple legal regimes typically
included restrictions on the right to freedom of movement, freedom of peaceful assembly,
prohibitions on gatherings, social distancing requirements and stay-at-home orders. Lockdown
restrictions and their enforcement heightened levels of police engagement with the public, with
police being asked to play a central role in the pandemic response.247 The role of law enforcement
in combating public health problems has been extensive and as this report demonstrates, has
been, at times, in excess of their powers and in violation of human rights norms. This occurred
against the context of historic uneven policing and enforcement of laws in the Caribbean. This
approach to enforcement arguably inhibits both the efficacy of State Responses, with increased
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Jamaica Gleaner, ‘St Vincent PM Says Mandatory Vaccination Can Be Ordered for Workers’ (June 17, 2021) <https://jamaicagleaner.com/article/news/20210617/st-vincent-pm-says-mandatory-vaccination-can-be-ordered-workers> accessed July 31, 2021.
247 Owen Dyer, ‘COVID-19: Police Enforcement of Restrictions is Often Abusive and Counterproductive, Charges Amnesty International’
(British Medical Journal (BMJ) (Online), Author citation: BMJ 2020;371:m4927, December 22, 2020)
< https://www.bmj.com/content/bmj/371/bmj.m4927.full.pdf> accessed July 15, 2021.
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contact of individuals in closed environments, and the legality of such measures where policing is
arbitrary.248 Regardless of the importance of law enforcement, state actors must ensure to
always observe human rights. This report uses a case study approach to review conduct that may
appear to be in breach of Caribbean states’ human rights obligations, and which requires robust
monitoring, and accountability mechanisms considering findings of abuses, excesses and
arbitrariness in the enforcement of COVID-19 protocols.

Methodology
The report is a desk-review of the human rights issues which have arisen from the enforcement
of COVID-19 regulations and the separate but linked context of policing within the pandemic era.
Although reports such as the Amnesty International COVID-19 Crackdowns engage a global
review,249 they are devoid of Caribbean incidents, reflective of a critical omission which this report
addresses. The report includes specific human rights abuses perpetrated by law enforcement
authorities and bodies throughout the Commonwealth Caribbean. This report also considers
arbitrary arrests and imprisonment, disproportionate use of force, torture and other ill-treatment,
illegal deportation of migrants and migrant workers, and biased policing. Additionally, the briefing
provides a legal review of relevant international human rights practices to implement COVID-19
pandemic interventions, such as the right to freedom of speech and democratic assembly and law
enforcement's use of force.

The Contribution of Police Officers
Police officers, the military and those with enforcement responsibilities during the COVID-19
pandemic have played herculean roles in being key leads in relief measures. The duties and
responsibilities given to police officers and other frontline workers with respect to the right to
health; consequently raised issues on the violation on the enforcement of the law, the rule of law,
confidence in authorities and ultimately the cohesion of Caribbean societies. In almost all
jurisdictions, the police have exercised the power to stop and search, and powers of detention
and seizure in the enforcement of COVID-19 measures. Law enforcement officers must then be
subject to the rule of law, and hence, principles of accountability for any unauthorised or
improper use of their authority. With the increase in new responsibilities and expanded powers
assigned to police officers in response to the COVID-19 pandemic, authorities must ensure that
accountable processes operate efficiently to avoid impunity and potential violations of authority.
This should feature the establishment of reliable and open processes for monitoring, regulation,
oversight, and independent complaints.
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The Legal Framework
The use of criminal law as a last resort measure is a sign of a human rights-compliant framework.
As a result, governments must fight the temptation to overuse criminal legislation and penal
penalties to compel compliance with health-promoting policies. At the outset, many of the
excesses that have been noted in other regions in enabling legislation have not defined the
Caribbean COVID Legal response. The gravest questions arose with vague wording, for example,
the offence of being outside the confines of one’s home without reasonable grounds, enabled a
measure of discretion for police, and a measure of uncertainty in the application of some
measures.250 Despite frequent invocation of false news and misinformation by the State, there
were no offences created concerning the spread of false information, though the St. Lucia COVID19 Bill originally included one. The most concerning pattern, and the basis of the biggest human
rights issues, is the way police violence and shame campaigns have been used to implement
COVID-19 restrictions, with excessive force and at times arbitrariness or uneven-ness of the
policing approaches. Detention is considered arbitrary by the UN Human Rights Committee when
it contains "elements of inappropriateness, injustice, lack of predictability, and due process of
law, as well as elements of reasonableness, necessity, and proportionality.”251 This report,
therefore, adopts this lack of predictability and selective application of law including detention,
as raising questions of equal protection of the law and compliance with the rule of law. Moreover,
there is a certain irony in the adoption of pro-incarceration approaches in the midst of a public
health crisis.
Human Rights Standards
At all times, all police officers should preserve political independence and impartiality, and carry
out all responsibilities impartially and without discrimination based on race, colour, sex, language,
religion, or politics. They should also safeguard and respect all people's human rights, including
those that are necessary for democratic political processes, as well as maintain and preserve social
order so that democratic political processes can take place in a constitutional and legal manner.
The command and supervisory officials must ensure that the police agency's policies and
strategies are based on democratic government, devise methods for discovering and responding
to the specific needs of the local community particularly in moments of crisis.
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Human Rights Abuses by Police
Law enforcement officials have been implicated in a range of practices ranging from arbitrary
imprisonment to disproportionate use of force to double standard applications of the law and
other ill-treatment that raise central human rights concerns.

Arbitrary Arrests and Detentions
Throughout the region, police have made arrests in relation to the implementation of COVID-19
regulations. Many of these arrests and detentions would be regarded arbitrary in any
circumstance, with persons being detained purely for exercising their human rights in a peaceful
manner. In other circumstances, the arrests were arbitrary since they occurred during a
pandemic, when detaining people was not always reasonable, necessary, or proportionate, and
could result in considerable harm due to the risk of infection in close quarters. Many places have
employed arrest and detention as a first rather than a last choice in response to noncompliance
with public health measures.
Even where arrests are a last resort, all people who have their liberty taken away should be
treated with respect for their natural dignity. Only legally recognised detention facilities should
be used, and detainees' families and legal counsel should be given complete information.
Limitations in access to counsel as a part of the public health response must be carefully guarded
against, with robust efforts to maintain appropriate levels of access via technology or other means
as necessary. Detainees must be housed in humane facilities that are meant to protect their
health and provide them with enough food, water, shelter, clothes, medical care, exercise, and
personal hygiene products, to the greatest extent possible in light of COVID-19. The conditions of
detention are dealt with comprehensively in the Justice-Involved Population Component of this
Report. What is key, is that the conditions of detention ought not to be used, in light of the
generally accepted increased harshness of incarceration to compel confessions.
In Jamaica, the Independent Commission of Investigations (INDECOM) confirmed that it has
launched a probe into the circumstances behind the death of a 19-year-old male of a suspected
heart attack while being pursued by police officers who were enforcing the ongoing nightly curfew
nationally, in Montego Bay, St. James. The teenager, Carmichael Dawkins, had been in the
company of one of his friends. The two youngsters had gone to downtown Montego Bay on
Saturday to do some shopping but had reportedly found it difficult to get a taxi to get home before
the 8pm curfew began. On encountering the policemen, the boys were forced to run and were
chased. Carmichael collapsed, was rushed in the intensive care unit (ICU) at the hospital, but later
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died. An autopsy which was scheduled for April 21 has been postponed since INDECOM launched
its investigation, the Dawkins family said.252
In some cases, the use of exceptions has not been recognised by law enforcement. For example,
several Victoria Mutual Building Society (VMBS) Group employees, including senior executives,
are facing legal action for allegedly violating COVID-19 protocol enforcement laws. Members had
documents that had previously been recognised as permitting them to travel around during
curfew hours. Despite the papers, the workers were detained for alleged Disaster Risk
Management Act violations.253 In Belize, the police arrested a visitor for not wearing a mask in
public, despite the fact that she was eating—the country's lone exception to mask-wearing in
public. The American woman claimed to have been familiar with the local laws before visiting
Belize and also claimed that she had special conditions which would limit her use of masks. She
was later released, and the Commissioner condemned the lack of discretion exercised by the
police officers.254
Allegations of selective enforcement based on race/socio-economic status class, or other
unjustifiable factors denying equal protection are troubling since they entail allegations of gross
violations of the public trust by the police. In carrying out their public trust, the courts should be
extra careful in detecting such prejudice and, as a result, should be receptive to such arguments
These are admittedly difficult cases to prove, and Courts have historically placed a high standard
on these types of cases in other jurisdictions. Nonetheless, these are important questions that go
to the heart of trust in the police system and to the rule of law. As a starting premise, it must be
acknowledged that biased enforcement can amount to a denial of equal protection.

Unlawful Use of Force and Abuse of Power
Across the Caribbean there were several cases in which law enforcement officials resorted to the
unlawful use of force to impose lockdown measures on people who did not offer any resistance
or constitute a significant threat. In Barbados just one month after the first COVID-19 regulations
were implemented, the police were seen standing on the neck of 27-year-old Shaquon Cave,
ultimately leading to his death. Even a year after his death his parents are still calling for justice
and have claimed that enough has not been done.255 Barbadian police allegedly assaulted a
woman during a search of her property while COVID regulations were still in effect. Instead of
searching the premises with a warrant, the police arrested the woman's mother and brother and
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abused her by choking her and threatening her. She ultimately suffered injuries to her stomach,
back, throat and foot.256
In Belize, a media correspondent was assaulted by police while the officers themselves breached
COVID-19 mask protocols. The actions of one sergeant were condemned by several public service
members, including the Commissioner of Police. Ultimately charges were laid against the sergeant
while the need to condemn attacks against the media and restrictions on freedom of information
was affirmed.257 The Belizean public was also outraged by a video that appeared on social media
purporting to show police in Belmopan using excessive force on citizens. It was subsequently
revealed that Alejandro Chaves, 78, had been severely beaten in the process. The Commissioner
of Police had expressed that the use of force was excessive and was of the view that it was not
warranted.258
In Saint Lucia, incidents have transpired between the police and members of the public resulting
in social protest over perceived not enforcement infringements. The black lives matter inspired
protests arose after a video circulated on social media showing an officer’s attempt to arrest a
man by grabbing his locks. The excessive use of force is reported to have been as a result of
improper mask wearing. A human rights activist and St. Lucian lawyer Mary Frances has
recommended that an independent complaints Commission be established to investigate
excessive force by the police.259
The killing of three men by the police sparked protests in Trinidad’s capital. While the police
claimed that they were fired upon, security camera footage revealed that at least one of the men
raised his arms in surrender.260 Lawyers for two of the victims' families described their killings as
"extra-legal," "arbitrary," and "summary executions," and urged that the policemen involved be
suspended from duty while the investigation is conducted. This is against the context of reports
which suggest that police killings in Trinidad and Tobago increased by 86 percent in the first half
of 2020, with 43 people being killed. In Jamaica, the Independent Commissions of Investigation
(INDECOM) has reported a record number of complaints pertaining to alleged illegal entry and
search of private premises in recent years. This gives rise to concern about the abuse of powers
by members of the Jamaica Constabulary Force (JCF) during the stop and search vehicles on the
road. The Commission has also reported on trends of unsatisfactory performance by the police,
including circumstances which could have been resolved with compliance and civility, being
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meted out by unprofessionalism.261 An incident was captured on video and circulated on social
media which shows the physical confrontation between the police and Jamaican residents in May
2021. A 67-year-old man was identified in the video as having been pepper sprayed and dragged
from his vehicle by police. The altercation left the senior citizen with a headache and blurred
vision. This registered as another act of unprofessionalism and excessive use of force by the
police.262

Violations Related to Situations of Detention
In some contexts, police have used concerns about COVID-19 as a pretext for denying the rights
of people deprived of their liberty. Authorities suspended prison visits between March and
August, and in the face of rising COVID-19 cases more generally, citing COVID-19 fears, but in
some, though not all cases failed to introduce alternative regular means of communications
between those deprived of their liberty and their lawyers.
In the Bahamas a police officer was faced with allegations of police brutality following the
brutalization of three young men who were in police custody. One of the victims allegedly
recorded the alleged incident, in which a man identified as "Assistant Superintendent of Police
Derrick Ferguson" can be heard slapping and berating others.263 A 27-year-old Surinamese
woman filed a lawsuit against the Bahamian government, alleging that an immigration officer
drugged and raped her. Having already served three-and-a-half years in prison for drug offences,
she was taken into the custody of immigration officials at a safe house after an inmate at the
Detention Centre was suspected of having COVID-19. At the safe house an immigration officer
gave her a mixture to drink which made her nauseated and weak, and later sexually abused her.
She was threatened by other officers and later learned that such acts were frequently committed
by immigration officers. At all times while in The Bahamas she was refused legal representation
and she was subsequently expelled to Suriname, where she was finally able to consult
attorneys.264

Shame as Punishment for Violations
In several jurisdictions, public recordings of police engaging with communities which are then
publicly disseminated raise a number of ethical questions. While efforts to avoid formal
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engagement with the criminal justice system are to be applauded, the appearance of uneven
policing and the use of intimidatory or shaming techniques to engage compliance are suspect.
Moreover, the appearance that videos of citizens engaging in what is perceived as disrespect to
public officials are met with a swift and robust response again raise some concerns as to the
extent of the equal protection of the law. In Trinidad and Tobago for example, a video has
circulated showing a police vehicle on late night patrol. Officers in the vehicle stopped three men
who would have broken the curfew regulations. Two of the men, one of whom was apparently
homeless, were presented with a choice – drink the entire contents of a bottle swiftly or be
arrested. In the second instance, the man was forced to finish the bottle in two gulps and then
made to sprint alongside the vehicle after a police officer removes the safety from his firearm and
threatens to shoot him if he does not comply. After making him run, the police were only satisfied
after the man completed a set of push-ups. The Commissioner of TTPS, Gary Griffith launched an
investigation into identifying the individuals involved.265
These instances all raise the importance of necessary safeguards and institutional mechanisms for
visiting Prisons and Police lockups to ensure the rights of individuals and the integrity of the Justice
System. The swift response to the public videos of police violations must likewise be replicated in
the face of all credible allegations of violence. International law requires that every act of torture
or cruel, inhuman, or humiliating treatment or punishment be strictly prohibited, investigated,
and severely punished, including via criminal action, by command and supervisory officials.

Appearances of Double Standards: Uneven Enforcement and Equal
Protection of the Law
It has become apparent that certain communities have been especially targeted by police in the
context of COVID-19 restrictions. Police in several Caribbean countries have demonstrated racial
bias and discrimination in their enforcement of COVID-19 lockdowns, highlighting the ongoing
issue of institutional classism within police forces. These issues raise questions about the equal
protection of the law where the appearances of disparities in treatment are not grounded in any
legitimate and or rational reason, consistent with the requirements of the rule of law. Police
legitimacy is weakened where there is widespread distrust in or belief in a fundamentally unfair
policing system since the police need public support and citizen cooperation to be effective.
Voluntary cooperation such as obeying the law and reporting crimes or providing information to
police officers is dependent on citizens’ judgments of police legitimacy. In other words, people
are more willing to cooperate when they believe that the police are fair and respectful in their
treatment of citizens. In the context of COVID-19, allegations of arbitrary enforcement, selective
non-enforcement and overzealous enforcement, raise real concerns about the rule of law.
Although social gatherings were not permitted in the Bahamas, a large funeral service for a late
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police officer was held where dozens of people were in attendance. The police seem to have made
an exception for themselves as there were no approvals given for the funeral to take place.266
In Barbados, there also appears to be a double standard application of the Emergency
Management (COVID-19) directive for tourists in comparison to locals and regional citizens, where
the former appears to be treated more favourably in cases relating to violations. Likewise, in May
2021, the government of Jamaica was under fire for allegedly permitting the hosting of the party
series ‘Mocha Fest’ in the resilient corridor while the rest of the island continued to grapple with
strict COVID-19 restrictions. While official statements from the GOJ, the Jamaica Tourist Board
and other relevant authorities deny any affiliation with the events, the use of the JTB official tour
buses and website to promote the events have left onlookers to believe otherwise. The events
and lack of accountability from the Government have enraged locals, who have taken to social
media to express their discontent. When videos of what appeared to be the first days of Mocha
Fest went viral, dozens of people were shocked that such an event could be held in defiance of
protocols that required masks and social distancing.267 The event appeared to cater only to
visitors to the island, while the country's local entertainment industry remained closed.
Earlier in the same month, popular Jamaican dancehall entertainer, Beenie Man, was fined the
sum of JMD $150,000 for breaching the Disaster Risk Management Act when he hosted an illegal
party in November 2021.268 In commenting on the recent events, the artist stated, “I am not
above the law, but some people are. #Jamaica #DoubleStandard.”269 The Jamaica Constabulary
force was also faced with similar allegations of double standard applications of the law in
connection to yacht parties that were hosted by perceived affluent members of the Jamaican
society. The parties were held on Boxing Day 2020 which ultimately led to the closure of the Lime
and Maiden cays by the Office of Disaster Preparedness and Emergency Management (ODEPM)
following what has been described as repeated breaches of COVID-19 protocols as outlined in the
Disaster Risk Management Act (DRMA).270 The partygoers were merely warned for prosecution.
Critics argue that the treatment of 'uptowners' was in stark contrast to the treatment of innercity residents and others from low-income communities, who, in addition to being arrested,
charged, and fined, frequently have their names published in the media and their property and
liquor seized by the police.271 Head of the Jamaica Constabulary Force's Corporate
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Communications Unit, Senior Superintendent of Police Stephanie Lindsay disputed the class
claims and maintained that status was “not something that the JCF is even paying attention to…”
She stated that many have misinterpreted the law and explained that “It becomes a breach of the
law whenever you are given an instruction by an authorised officer under the legislation, and you
fail to comply. That is when it becomes a breach."
In Guyana, the Prime Minister Mark Phillips has had to assure locals that “none is exempted and,
therefore, none is above the law,” in regard to COVID-19 curfew and regulations.272 He promised
that allegations of unfair enforcement would be investigated. The comments came following
accusations of the police shutting down 3 restaurants at the Giftland Mall, while allowing other
establishments, including hotels and casinos, to remain open. The police have been accused of
unfair enforcements of the COVID-19 measures, shutting down businesses well before curfew.
One businessman alleged that 3 staff members were arrested after the police’s “unethical
demands were refused” while maintaining that there was no breach of law, and it was merely
vindictive and spitefully done by abuse of power.273
Across the Caribbean, the COVID-19 pandemic has widened the gap of social inequity — including
the various treatments of citizens who flout safety regulations. In Trinidad and Tobago, several
recent instances reveal a stark difference in the way police regulate violations depending on class
and status. Based on updated public health ordinances, authorities prohibit public gatherings of
more than five people, and face coverings and physical distancing are required.274 However, there
have been reports of gatherings with more persons, including a birthday party with over 20 guests
in an upscale residential area. Even though they broke several public health ordinance violations,
including being in a public pool for recreational purposes, failing to social distance or wear face
masks, they were not faced with the usual consequences of hefty fines nor the possibility of
imprisonment. The few remaining guests were only given a warning by the police. According to
Commissioner of Police Gary Griffith, the loophole appeared to be that, though the gathering was
in a public place, the land itself is private – a justification that did not sit well with social media
users, who accused law enforcement of enforcing COVID-19 restrictions with a double standard.
Contrastingly, under similar public health ordinance guidelines in the low-income neighbourhood
of Sea Lots, police apprehended 27 youth — many being minors — who were congregating in
large groups. The group was forced to lie on their bellies on a rough beach and apologize to Griffith
while police weapons were aimed on them, according to a video that went viral.
Additionally, in Jamaica superstar athlete Usain Bolt hosted a party in which videos from the event
showed that there was little regard for COVID-19 protocols. Despite the apparent breaches, the
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police confirmed that he received a permit to host the event. The event's approval appeared to
be counterproductive, as three days later, Bolt tested positive for COVID-19, forcing him and some
of his guests in quarantine. The government stated that Bolt will not receive any special
treatment, and investigations continued into possible breaches of the country's Quarantine Act.

Violence against LGBT Individuals
While Caribbean governments focus on combating COVID-19, community organizations have
been speaking out against the casual verbal, physical, and mental abuse that far too many lesbian,
gay, bisexual, transgender, and intersex (LGBTI) individuals face in the region. In April 2020,
Ulyseas Roca Terry was arrested for having beached COVID-19 curfew protocols in Belize. Video
evidence shows that during his detainment law enforcement officer bullied and hurtled
homophobic slurs at him, with Terry also claiming that he was subject to physical abuse as well.
He died in custody after a few days.275 A video of a gender non-conforming woman being beaten
by three guys yelling homophobic remarks emerged on social media in the Bahamas. A piece of
wood was slammed into her head by one of the men. Others slapped her and punched her in the
face. Some mocked the victim after the video went viral on the internet.276 Caribbean states in
conformity with their international and arguably, domestic law obligations must satisfy their
obligations to ensure that vulnerable groups receive the protection of the law. States must ensure
that state officials do not violate the rights of minority groups, that measures are adopted to deter
third parties from violating rights, and that adequate investigation are conducted with
appropriate deterrent punishments.

Conclusion
Throughout the region, emergency measures adopted under various public health/emergency
law regimes to flatten the curve/ address COVID-19 have been enforced arbitrarily, with linked
arbitrariness in the judicial responses in some cases. Refugees, asylum-seekers, youth, homeless
people, women, persons deprived of their liberty, vulnerable communities//LGBTI individuals
have been subjected to a range of human rights violations in the enforcement of the law. This is
not to speak of the disproportionate effects of lockdowns on these communities which is
addressed elsewhere. Disparate treatment of diverse socio-economic groupings, distinctions
between tourists and locals, have raised fundamental questions of equity and equality. Linked to
this, is the region's generally excessive dependence on the criminal law to enforce compliance
with a variety of public health measures from curfews, to mask-wearing, and social distancing
requirements. The use of a criminal law informed approach sits uncomfortably with the
requirements in international and domestic law that restrictions on rights be the least invasive,
and that sanctions such as these should be a last resort. The net effect is that they violate human
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rights, lead to discriminatory outcomes and are simply, bad policy. The use of detention, the net
effect of which is to require persons charged/convicted to congregate in overcrowded prisons
throughout the region is incongruent with the stated policy goals. These approaches to policing
thus affect trust between the State and individuals, diminish participatory approaches and
ultimately, on balance, harm rather than help the COVID-19 response. The death of an individual
remanded to prison for selling products, while there was an order for closure of essential
businesses, is reflective of the incongruence and more importantly, the harm of these
approaches.277
As it pertains to police violations of human rights, law enforcement officers must respect and
defend human dignity, as well as safeguard and uphold all people's human rights. The community
should hold law enforcement authorities responsible, and this can only be achieved where
effective Internal discipline and external control, as well as effective law enforcement officer
monitoring is in place.278 In the midst of disaster and crisis, best-practice informed standing orders
and training should be provided to ensure that all persons who encounter the police have their
dignity and their rights respected. The efficacy and Accessibility of procedures for receiving
complaints from members of the community remain an issue, despite the clear requirement that
all and any such concerns should be thoroughly investigated and redressed.279

Recommendations
States ought to adopt the following steps:








Issue clear and transparent guidelines to police on how to manage the COVID-19
response, including in quarantine centres.
Minimise the use of criminalization to maintain a public-health approach to the pandemic.
Support safe and accessible reporting mechanisms for citizens who report police
corruption in response to COVID-19 and protect whistle-blowers who step forward to
report police wrongdoing.
Call for investigations into all cases of corruption reported to authorities, with resulting
sanctions as appropriate. Discipline police officers and soldiers who are caught soliciting
bribes.
Prioritise a community-based policing approach to enforcing Emergency Regulations and
only use coercive measures, such as issuing fines or referral to the DPP, as a last resort.

277

Barbados Today, ‘Barbados. “Prison may probe remanded shop keeper’s death”’ (March 27, 2021)
<https://barbadostoday.bb/2021/03/27/prison-may-probe-remanded-shopkeepers-death/> accessed May 31, 2021.
278 Kempe Ronald Hope Sr., ‘Civilian Oversight for Democratic Policing and Its Challenges: Overcoming Obstacles for Improved Police
Accountability’ (Journal of Applied Security Research, July 10, 2020).
279
Carolyn
Gomes,
‘Police
Accountability
in
the
Caribbean:
Where
Are
the
People’
(2007)
<
https://www.humanrightsinitiative.org/programs/aj/police/intl/docs/police_accountability_paper_gomes.pdf > accessed May 31,
2021.
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Apply a high threshold to non-compliance such as flagrant, repeated breaches of the
penal provisions within the Regulations.
Record the use of enforcement powers and publish disaggregated data on all policing
encounters in the context of enforcing the Emergency Regulations.
Publish detailed guidelines on how it is approaching all policing operations related to
enforcing the Emergency Regulations, including inspections, checkpoints, issuing fines
and referrals to the DPP.

PRIVACY AND THE PANDEMIC
Introduction
To combat the pandemic, a variety of strategies with a focus on use of new and existing
technology have been implemented in the Caribbean consistent with global practices. These
practices include epidemiological tracking, contact-tracing, and symptom recording. While
authorities have gradually embraced digital touch tracing (or proximity tracing) applications,
contact tracing and symptom monitoring apps currently stand as two of the most well-known
innovative technologies that are commonly used by public health authorities, and have been
introduced in recent months to aid in informing concerned citizens and linking isolated patients
to testing and care. By March 30, 2021, 7 jurisdictions in the Commonwealth Caribbean had
implemented or expressed a desire to implement various forms of electronic surveillance,
including mobile applications and geolocation tracking. The most compelling reason given was to
ensure that quarantine and isolation criteria were met, as well as to allow epidemiological
surveillance.

Uses of Technology
The World Health Organization (WHO) lists some of the objectives of COVID-19 surveillance as
being to:
(a)
(b)
(c)
(d)
(e)
(f)
(g)

enable rapid detection, isolation, testing and management of suspected cases;
identify and follow up contacts;
guide the implementation of control measures;
detect and contain outbreaks among vulnerable populations;
evaluate the impact of the pandemic on health-care systems and society;
monitor longer term epidemiologic trends and evolution of COVID-19 virus; and
understand the co-circulation of COVID-19 virus, influenza and other respiratory viruses.

These multiple objectives are achieved via specific surveillance approaches and linked
methodologies for achieving the same.
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Symptom Tracking: This approach is used by public health officials to monitor numbers of new
cases and to detect the emergence of hotspots or clusters of symptoms. In order to direct COVID19-symptomed respondents to testing centres, treatment facilities, or self-quarantine, symptomtracking data-collection operations are being done in concert with symptom-screening
operations. The data acquired from symptom-tracking efforts is frequently used to evaluate the
efficacy of interventions such as stay-at-home orders, with appreciable use of the data by
Caribbean States.
Movement maps: In their most basic form, the maps show change in aggregate movement of
individuals over time and can provide a more objective assessment. Google Maps for example
enabled the public tracking of movement in the early days of the pandemic, though they have not
in our review, been engaged by policy makers in the Caribbean as far as our research discloses.
Ideally, these types of metrics can decision makers assess compliance, and to see the effects of
measures. Mobile phone tracking data that has been time stamped is known as movement data.
GPS data is the most popular data source and is obtained at regular intervals from mobile phone
users (including mobile games, travel apps, weather apps, social media apps, and so on) to
enhance services and be sold to third parties for advertisement and marketing purposes.
Contact Tracing: Contact tracing is an effective public health technique for the control of
infectious illnesses. It ordinarily entails questioning people who have been diagnosed with an
infection and retracing their steps to determine who they may have infected. The aim is to find
others who may have been infected so that they can be examined and quarantined before the
virus spreads further. In COVID-19, contact tracing can help with asymptomatic illnesses, and is
an important technique for lowering contagion risks. Mobile phone contact-tracing systems aim
to automatically recognise people who are at risk due to their closeness to a confirmed infection,
allow public health professionals to quickly instruct them to get tested, go into quarantine, or do
both.
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Automated contact tracing is based on two types of
cell phone data: location data is gathered by the
phone and data gathered by Bluetooth. The use of
location data, notably GPS, enables public health
professionals to monitor infected people's
movements and compare time stamped location
information to other people in the same area.
Instead of collecting users' physical locations,
Bluetooth-based systems use the Bluetooth
beaconing and logging capabilities of many
contemporary cell phones to determine physical
proximity between people. Reviewing Bluetoothgathered data logs in the event of a reported
infection will help identify those who are potentially
at risk and who are within Bluetooth range of the
infected individual.

Table 12: Objectives and Definitions of
Types of COVID 19 Surveillance Systems

Quarantine Enforcements: Once an outbreak has
been confirmed and contact tracing efforts have
been completed, public health authorities suggest
that infected people and their potentially infected
contacts should quarantine. Because of the
pandemic's existence on a large scale, manually
tracking a large number of people may be timeconsuming and taxing. In addition, in-home quarantine examinations expose health and law
enforcement workers to infection. Some countries use mobile device surveillance to track
quarantined individuals to solve this issue. The use of cell phone location data is the primary
method for tracking quarantined individuals. Location information, such as GPS, can be collected
directly from users or provided by telecom carriers via Wi-Fi or cellular positioning.

Risks of Technology
Regardless of the effectiveness of various technological solutions for collecting predictive data
and monitoring populations, technology comes with its own set of risks, the most serious of which
concerns the right to privacy and other fundamental liberties. Broad concern about widespread
data collection and the potential harm in the event of privacy breaches predate the pandemic.
For example, The United Nations General Assembly adopted Resolution 68/167207 in December
2013, which raised concern about the potential negative impact of surveillance measures,
communications interception, and personal data collection, particularly when carried out on a
broad scale, on the exercise and enjoyment of human rights, particularly the right to privacy.
Furthermore, the GA Recommendation on the Protection and Use of Health-Related Data
(A/74/277, annex) acknowledges the sensitivity and high commercial value of health-related data
and establishes a common international baseline for minimum data protection requirements. Its
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aim was to complement existing regulations and guidelines while also taking into account the
growing digitalization of health data processing. The GA Recommendation addresses the gaps and
uncertainties created by the implementation of electronic health records, mobile apps, targeted
ads, employers' and insurers' access to health-related data, and the data security needs of unique
groups of society, such as disabled people and refugees.
The Data collection, management, and storage of this expanding web of technology are unusually
complex, and the increasing commercialisation of data, expansion of data processing, and
increasingly intrusive surveillance all pose profound challenges. The mobile surveillance
programmes described in this report capture and store sensitive personal data about an
individual's health, location, contacts, and other behavioural data that could be sensitive. These
mobile programmes, like all digital platforms and tools, may have cybersecurity flaws that hackers
can exploit, particularly if they are released quickly without adequate security measures. If more
data is collected and exchanged, cybersecurity threats to the confidentiality, integrity, and
availability of sensitive personal information are likely to arise.
In light of these varied uses and risks, the approaches of Caribbean States are covered below. The
adequacy of the legal structure protecting the right to privacy is crucial considering the growing
use of these apps and technologies. In Commonwealth Caribbean constitutions, the right to
privacy has varying degrees of strength with some forms of privacy being better protected than
others. In this context, the right to informational privacy (or data control) is becoming increasingly
relevant. Most jurisdictions lack substantive privacy (data) regulations, opting instead to function
in a legal void or through piecemeal approaches in various laws. The control of data is critical in
this situation. This segment of the report offers a non-exhaustive look at the right to privacy
implications, flagging for consideration the need for greater protection in this area. In light of the
above, policy mechanisms for Electronic Monitoring Systems are examined, and
recommendations for improvements are suggested cases. Case studies on Jamaica and St. Lucia
are included in this Report in light of the developments in those jurisdictions. St. Lucia includes a
robust statutory legislative framework which is reviewed and in the case of Jamaica, in light of
noted public breaches, the underlying policy and legislative framework is assessed.

Human Rights Framework
International Framework
Many countries' constitutions, as well as all major international human rights instruments,
safeguard the substance of the right to privacy including:





Article16 of the United Nations Convention on the Rights of the Child;
Article 11 of the American Convention on Human Rights;
Article 5 of the American Declaration of the Rights and Duties of Man; and
Article 17 of the International Covenant on Civil and Political Rights.
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The Right to Privacy in the Digital Age Report by the UN High Commissioner for Human Rights
captures the essence of the Right to Privacy:
Privacy can be considered as the presumption that individuals should have an area of
autonomous development, interaction and liberty, a “private sphere” with or without
interaction with others, free from State intervention and from excessive unsolicited
intervention by other uninvited individuals… In the digital environment, informational
privacy, covering information that exists or can be derived about a person and her or his
life and the decisions based on that information, is of particular importance…
The protection of the right to privacy is broad, extending not only to the substantive
information contained in communications but equally to metadata as, when analysed and
aggregated, such data “may give an insight into an individual’s behaviour, social
relationship, private preference and identity that go beyond even that conveyed by
accessing the content of a communication”280
Although the right to privacy, including informational privacy, is a fundamental right, it is not
absolute. Temporary restrictions on rights, including the right to privacy, are permissible,
provided they satisfy the limitations requirements for the specific right. In light of this concern,
and consistent with the general human rights limitation frameworks explored in the Siracusa
principles, any restrictions on the right to privacy should 1) be legal, 2) pursue a legitimate aim or
aims, and 3) be proportionate to the aim sought. This level of generality gives way to specific
guidance on data security safeguards, which have been helpfully outlined by International Bodies
and Privacy Watchdogs.

Domestic Law
The most detailed statement of the rights to privacy and the scope of rights covered by these
broad-spectrum rights in the Caribbean can be found in Sheckleford (2019)281 as well as the
Jamaicans for Justice NIDS ruling. According to the NIDS ruling, the constitutional right to privacy
covers at least three aspects:
(i) infringement on an individual's physical body,
(ii) informational privacy, and
(iii) privacy of preference.

280

United Nations General Assembly, ‘Report of the High Commissioner for Human Rights, on the Right to Privacy in the Digital Age’
(UN [A/HRC/39/29] August 3, 2018) < https://undocs.org/A/HRC/39/29> accessed May 31, 2021.
281 André Sheckleford, ‘Biometric identification systems in the Commonwealth and the right to privacy, International Data Privacy Law’
Volume 9, Issue 2 (May 2019) Pages 95–108, <https://doi.org/10.1093/idpl/ipz005> accessed May 31, 2021.

138

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

This report is primarily concerned with informational privacy. Privacy as confidentiality, privacy as
power, and privacy as anonymity are three principles that are discussed in relation to
informational privacy.
The term "informational privacy" is often used interchangeably with "secrecy" or
"confidentiality." A patient, for example, has a fair expectation that his or her medical
records will be kept safe and secure.
Control of, access to, and use of knowledge, or “the claim of persons, organizations, or
entities to decide for themselves when, how, and to what degree information about them
is transmitted to others,” is a similar but broader concept.
The third definition of informational privacy, which is particularly relevant in the context
of Internet use, is how privacy is interpreted as anonymity. Individuals can behave in
public places while remaining anonymous to avoid being identified and monitored.
Sheckleford identifies, amongst others, two types of privacy provisions which are relevant to the
Caribbean jurisdictions under study:
1.

Territories that specifically provide for a "broad" right to privacy which would include
informational privacy. These include Antigua and Barbuda, Belize Jamaica, Saint
Kitts, St. Lucia and Trinidad and Tobago – where the breadth of the language admits
the possibility of the coverage of informational privacy.

2.

Territories that have an explicit right to protection against search and seizure such
as Bahamas, Barbados, Grenada, Guyana, St. Vincent and the Grenadines do not
explicitly engage this right and have been interpreted previously in restrictive ways
to exclude the right to privacy.

Not all Caribbean constitutions have been interpreted to provide informational privacy. This is
incompatible with the basic essence of the right to privacy, as well as the international law
commitments that states have signed and ratified. Where there is no explicit right to privacy, it is
consistent with an expansive approach to interpretation which includes compliance with
international obligations and broad reading of the constitutional text, as has been the case in
jurisdictions such as India for the Court to ground the right in justiciable text such as the right to
life; or as developed in US Jurisprudence implied within the search and seizure provisions.
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Table 13: Types of Privacy Provisions Found in the Region
Country

Broad
Right to
Privacy

Personal
Privacy

Protection
of Family
Life

Provision
against
Search
and
Seizure of
Person
and
Property

Protection
of
Property/Privacy
of Home

Protection
of
Correspondence

Antigua
and
Barbuda
The
Bahamas
Barbados
Belize
Dominica
Grenada
Guyana
Jamaica
St.
Kitts
and Nevis
St. Lucia
St. Vincent
and
the
Grenadines
Trinidad
and
Tobago

✓*

✓

✓

✓

✓

✓*

-

-

-

✓

✓

-

✓

✓

✓

✓
✓*

✓
✓
✓

✓
✓

✓
✓
✓
✓
✓
✓
✓

✓
✓
✓
✓
✓
✓
✓

✓
-

✓*
-

✓
-

✓
-

✓
✓

✓
-

-*
-

✓*

✓

✓

✓

✓*

✓*

✓*
-

As consistent with the Siracusa Principles, any restriction on the right to (informational) privacy
must pass what is the domestically applied equivalent Oakes test. The R v Oakes282 formulation
examines whether a government measure:





282

has a legitimate objective,
is rationally linked, or makes a minimum contribution, to the objective,
is essential, in that no other measures can achieve the same goal while impinging on
the right to a lesser extent; and
proportionality stricto sensu, that is, whether the effect of the right in question is
proportionate to the objective pursued.

[1986] 1 SCR 103
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Caribbean Applications
In light of the above-mentioned purposes for which technology is used, the range of applications
which have been utilised in the region represent a fair reflection of these general uses. These
varied uses are reflected in the table below, which are later explored.
Table 14: Technology and the Range of Applications Utilised in the Region

COUNTRY
Antigua and
Barbuda

APP
N/A

DESCRIPTION
 A request for proposals for development of a contact
tracing application was identified but no further
information was available.

BIMSafe





Barbados

Belize
Travel
Health App



The Belize Travel Health App is designed to help all
travellers submit the necessary travel and health
information to expedite their entry into Belize. This
programme also features a geo-tracking feature for all
visitors to Belize throughout their stay to aid local
public health officials in monitoring and contact
tracing, as indicated in the application's terms and
conditions.

Ronatrac



Travellers to Grenada can use the Ronatrac Mobile
App to complete their own self-health assessments.
The app is intended to supplement the efforts of the
Grenada government, notably the Ministry of Health,
in proactively reaching out to and informing app users
about preventative measures, risk factors, best
practices, and important warnings related to COVID19 control.

Belize

Grenada

283

This is a location and symptom monitoring app.
There is a complementary geo-fencing bracelet which
keeps travellers and locals safe by ensuring visitors
remain within the designated quarantine location.
The app does not track user data, allowing for an
anonymous and secure experience for users. The only
information the app needs from travellers, is their
travel code, which is issued upon completion of their
Embarkation-Disembarkation Card.283

NI Travel News, ‘Barbados introduces BIMSafe App and Geo-Fencing Bracelet’ (January 26,
<https://nitravelnews.com/news/barbados-introduces-bimsafe-app-and-geo-fencing-bracelet/> accessed May 31, 2021.
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COUNTRY

Guyana

APP
DESCRIPTION
Minister
of  Allows persons to personally report any COVID-19
related symptoms is now available on the website
Public
Health
COVID19.health.gov.gy. Includes the hotline numbers
COVID App
for all regions; information about the Novel
Coronavirus; global, regional and local statistics
highlighting the current situation. The App is more for
providing information than data-collecting.
JAMCOVID-19



JamCOVID19 is information hub, COVID-19, selfreporting and monitoring portal with geolocation
functionality.

758 Care Alert



Designed to track persons’ whereabouts within the
fourteen-day period. In the event that they contract
the virus, the location information log stored in the
app can be conveyed to health officials to begin the
contact tracing process.
Mobile Application, geolocation functionality.

Jamaica

St. Lucia


Trinidad
Tobago

The Ministry of 
Health mobile
and app

Informational app. Includes up-to-date information,
health information such as:
- health news;
- wellness tips; and
- contact information for health facilities
throughout Trinidad and Tobago.

Legal Requirements for Applications/Best Standards
This section will provide a brief description of the applicable legal bases, and the legal
requirements/best standards which will include review of the Caribbean case studies to the extent
that they are available. Regrettably, as with much of the assessments, much public data, including
reviews by parliaments and other bodies providing scrutiny has not disclosed the efficacy,
accuracy and challenges which accompanied the rollouts of these applications. In fleshing out the
appropriate limitations on the right to privacy, an assessment of good/effective safeguards for
data protection must be considered. The extent to which limitations are justifiable, therefore,
must take into account these safeguards such as time limitation, proportionality including
accuracy, data-minimisation, voluntariness, transparency and clarity, privacy-preserving data
storage and accountability. These standards are derived from a comprehensive Report, which
forms the basis of the assessment framework for the Caribbean.284

284

Benjamin Boudreaux, Matthew A DeNardo, Sarah W. Denton, Ricardo Sanchez, Katie Feistel and Hardika Dayalani, ‘Data Privacy
During Pandemics: A Scorecard Approach for Evaluating the Privacy Implications of COVID-19 Mobile Phone Surveillance Programs
(The RAND Report).’ (Santa Monica, CA: RAND Corporation, 2020) <https://www.rand.org/pubs/research_reports/RRA365-1.html>
accessed May 31, 2021.
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Summary of Standards
Transparency
Transparency refers to the program's clear documentation and is an overarching concern that
ensures users and other affected parties understand the program's goal as well as the necessary
forms of privacy measures. Policies, public audits, open source, disclosure of data collected and
user-specific data visibility, are specific elements that comprise the broader transparency.
Transparent policies are the first line of defence when it comes to safeguarding the privacy of
users' sensitive and personal data. This requirement necessitates that software policies be easily
accessible prior to download and written in user-friendly language. Privacy activists have also
suggested an independent or third-party examination of what data is being collected, how and by
whom the data is being utilised, as well as the overall purpose for the data collection. Notifying
users that any programme that requires access to their location data is not sufficient; privacy
advocates have argued that users must know what kind of location data (e.g., GPS, cell-site, or
other) are being collected to provide the sort of detailed transparency required by informed
consent.
Purpose
The purpose criterion entails a strict definition of the context in which pandemic response
programmes are deployed, as well as factors that ensure the data obtained is proportional and
necessary for the program's goals. For widespread deployment of mobile phone–based
surveillance programmes to be a necessary and proportionate response to the pandemic, these
principles require programmes to narrowly tailor programmatic purpose and employ “the least
intrusive instrument among those which might achieve the desired result”. According to privacy
advocates, data obtained via COVID-related mobile phone programmes should only be utilised by
public health authorities for pandemic response reasons. To ensure a limited scope, the principle
of proportionality must be followed: data collection must be proportional to the severity of the
public health concern, limited to what is required to fulfil the specific public health goal, and
scientifically justified.285 Lastly, advocates have emphasised the importance of data minimisation,
which refers to strict limits regarding how much data collection is necessary to satisfy the narrow
public health objective.
Anonymity
The data collected should never be linked with an identified or identifiable user. The delicate
nature of mobile phone data and health information obtained by these initiatives, according to
advocates, requires special care. The wide category of anonymity has two distinct elements:
obscuration of real identities and prohibition of reidentification.

285

Ibid
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Informed Consent
Informed consent entails providing people with the information they need to make informed
judgments about whether they want to freely share sensitive personal data for public health
purposes. There are several specific elements that compose the broader informed consent
category: voluntary participation, specificity, the ability to revoke consent at any time, and
whether a user can request that collected data be deleted. Any privacy-protecting mobile
surveillance programme should require voluntary participation, and any exclusions should be
explained and justified. Advocates also have argued that users must be empowered to revoke
consent at any point during the lifecycle of the program, and none of their data should be retained
by the government or technology developers. Users should have the ability to delete any data
acquired about them, and the procedures for doing so should be made explicit. Users' control
over personal data obtained via mobile devices, including the ability to delete it, promotes
consumer rights and contributes to the establishment of public trust.
Time Limited
The term "time limited" refers to limiting the amount of data collected by mobile device
proximity-based contact and location tracking systems to the scope of the crisis. Sunset clauses
and data time restrictions are two specific aspects that make up the broader time limited
category. A sunset clause refers to an automatic end to the program’s authorization at a set time
(say six months) unless it is reauthorised by appropriate authorities. Programmes developed to
support public health emergencies, particularly those that incorporate some level of surveillance,
should end when the crisis ends. Data time limits refers to limits on the amount of time data can
be stored by the program. These limits would involve the automatic purging of data after an
identified period of time.
Data Management
Data management entails making sure that security measures are in place throughout the life
cycle of mobile phone data collection programmes. Widespread, global sensitive data–collection
activities launched in real time in response to the epidemic are fraught with adversarial threats
and data exploitation opportunities. Specific elements of the broader data management category
include encryption, local storage and security policies. When it comes to storing and sharing
sensitive data, encryption refers to a variety of approaches, such as cryptography and randomnumber generation, that successfully reduce privacy threats by safeguarding data. Storing
encrypted data locally—on the mobile device itself—is also another privacy protection data
management strategy. Prior to users installing the app, data-management policies should clearly
outline the security procedures in place and should ideally demand express consent if sensitive
data is (1) not encrypted and (2) not retained locally on a user's mobile phone throughout the
program's life cycle.
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Review of Caribbean Measures
In light of these standards, a non-exhaustive assessment of the Caribbean apps to the extent that
the information is available has been reviewed and some brief insights are provided.
The colour coded key for interpretation of the tables is below:
 Green = Compliant
 Yellow = Partial Compliance
 Red = non-Compliant
 White = No Relevant Application/Data
Table 15: Assessment of Caribbean Apps, the extent to which information is being used and insights.
Privacy
Measures

Method

Transparency Policies

Key
Questions
Is the
programme
able to
answer all of
the privacy
concerns
that have
been raised?

Public Audit

Is it possible
for the public
or an
independent
third party to
audit the
data
acquired by
the
program?

Open Source

Is the
software
code for the
programme
open source?

Disclosure of

Are
consumers
informed
about the
sorts of data
gathered

Data
Collected

Antigua Barbados Belize
and
Barbuda
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Privacy
Measures

Method

Key
Questions

Antigua Barbados Belize
and
Barbuda

(e.g., GPS,
Bluetooth)?
User-Specific

Is it possible
for
Data visibility consumers to
see and
correct data
that relates
to them?
Purpose

Narrow
Scope

Is the
programme
solely
focused on
the public
health
response to
COVID-19?

Secondary
use

Is it
prohibited to
use the data
for
secondary
purposes
(e.g., selling
it or giving it
to other
people or
businesses)?

Prohibition

Law
Enforcement
Firewall

Do only
public health
officials and
not law
enforcement
officers have
access to the
data?

Data

Is the app
simply
Minimisation collecting the
bare
minimum of
data
required to
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Privacy
Measures

Method

Key
Questions

Antigua Barbados Belize
and
Barbuda

achieve the
stated goal?
(Does it, for
example,
collect data
on people
who haven't
opted in, or
particular
specifics like
timestamps
if only a
generic date
is required?)
Anonymity

Real
Identities
Obscured

Is the app
able to hide
the users'
true
identities?

Reidentificati Is it
on
prohibited by
the software
Minimisation (for example,
within the
terms of use)
to attempt to
re-identify
anonymous
data?
Informed
Consent

Voluntary

Can
consumers
opt out of
the
programme
without
facing
repercussion
s or being
denied
access to
certain
services or
goods?
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Privacy
Measures

Method

Key
Questions

Specific

Do users
agree to
their data
being used
for the
program's
stated
purpose?

Revocable

Is it possible
to revoke
consent (for
example, by
removing the
app)?

Antigua Barbados Belize
and
Barbuda

Data Deletion Is it possible
for the user
to remove
the data that
has been
collected?
Time Limited

Sunset Clause Is there a set
deadline for
the
program's
completion?
Data Time
Limits

Data
Encryption
Manageme
nt

Is there a
time limit on
how long
data is
gathered,
processed,
and stored?
Is the
information
gathered
encrypted?

Local Storage Will the data
be totally
saved and
processed on
the user's
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and
Barbuda

Dominica Grenada Guyana Jamaica

St. Kitts
and Nevis

St.
St. Vincent
Lucia and the
Grenadines

mobile
device?
Policies

Is there a set
of policies in
place for
data
management
and
cybersecurity
?

Legal Basis: Legislation or Consent
To allow a public authority to process personal data for a specific purpose, it must have a specific
legal basis. The options available generally are via legislation or consent. Although consent
remains a valid legal basis for the processing of personal data, the fact that such applications are
used on a voluntary basis merits careful scrutiny. In reality, if States wish to rely on consent, both
implicit and explicit consent, they must meet the stringent conditions that make those legal bases
legitimate. In terms of clarity, consumers should have a clear understanding of what is entailed in
using all applications/technology specifically digital contact tracing applications. For this to be
possible, users must be given clear and intelligible information about the processing, as well as
the ability of the user to manage their data. Most of the applications rely on consent as the basis
of the application’s usage in the Caribbean, with variable compliance with the higher
requirements of informed consent. For example, most jurisdictions, however, do not inform users
explicitly that the application provides for the withdrawal of consent.
Beyond consent the following basis are used by Barbados:





to protect your vital interests, where the information you self-report indicates a risk to
your own health such that you may not be able to expressly consent to us processing
information that may be useful to save your life;
for our legitimate interest, where it is necessary for us to understand how users like you
use the App, and to improve the App; and
to comply with our legal or regulatory obligations.

On the other hand, Governments have passed legislation in the case of St. Lucia; and in the case
of Barbados, Belize and Jamaica, have used existing laws to include requirements for compliance.
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Legislative measures have allowed the following practices:



use of mobile phone applications for various purposes; and
use of additional technical resources particularly eBracelets.

In SI 135 of 2020, Quarantine (Prevention of The Spread of Infectious Disease) (COVID-19)
Regulations, 2020, Belize introduced the requirement to download the app prior to or on arrival,
which required the individual to keep the app downloaded, and the mobile device on his or
person. The Regulations, however, are silent as to the data protection safeguards and instead rely
on the privacy policy of the Application.
Aside from the advantages of due legislative procedure and legal certainty, separate legislation
has the potential to provide a sunset clause (as was the case in St. Lucia). Where there are
established Data Protection Agencies, it is best for a data protection impact review to be
conducted and for the enforcement of adequate data protection measures. As with the proposed
Human Rights Impact Assessments in the Rule of Law section, robust pre- and postimplementation scrutiny is necessary. While consent is one of the legal bases for processing
personal data, the criteria for valid consent are difficult to meet, particularly given the sensitivity
of health and location data, as well as the pressure to allow processing in the COVID-19
circumstances due to the exceptional pandemic background. St. Lucia included an extensive legal
framework for its application, whereas Jamaica and Barbados enabled a broad and non-specific
framework which does not regulate all of the areas that ought to be included in a bespoke legal
framework to ensure compliance with human rights and privacy standards.
St. Lucia Case Study
Part V of the Act establishes a Framework for Electronic Monitoring. The Electronic monitoring
device has specific and limited purposes including determining whether there has been a breach
of quarantine. The legislation approves an electronic tracking wristwatch and a Biosticker and is
subject to the Telecommunications Act. It is a requirement to wear the electronic monitoring
device once in quarantine. The information is accessible only to technical personnel at the
Ministry of Health but may disclosed to police officer or a medical officer. The circumstances
under which this information may be disclosed, should be specifically prescribed, though the
overarching purpose of the electronic monitoring device as limited to breaches of quarantine
provides some limitations. Part VI – Collection of Health Information establishes the framework
for informing an individual who is subject to electronic monitoring of the nature of the device and
its purposes. There is an obligation, to communicate in a language which the individual
understands that:
1) the fact that health information is being collected;
2) the purpose for which the health information is being collected;
3) the intended recipients of the health information;

150

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

4) the name and address of the health agency collecting the health information and the
health agency which will hold the health information;
5) the supply of the information is mandatory;
6) the consequences of not providing the information; and
7) the right of access to, correction and destruction of the of the health information.
The legislation requires the express consent pursuant to section 51 of the Act; and the consent
may only be waived via Court order whether processing is necessary in order to advance public
health goals. There is a duty to ensure via reasonable steps that the health information is accurate
and up to date (pursuant to s.52)
The ministry is obligated to ensure the uses are consistent only with the established purposes and
shall take steps to ensure the security of the health information, taking into account the special
risks that exist in relation to health data. The data should be deleted as soon as reasonably
practicable; which ought to be operationalized on the basis of specific timelines which may be
varied where there a reasonably required purpose for so extending. The legislation makes it a
criminal act to unlawfully access and disclose health information. Limitations as to the transferor
of health information provide adequate safeguards pursuant to section 57.
Barbados Case Study
Barbados, on the other hand, does not provide a specific legislative basis (though the Data
Protection Act) must be complied with, instead the Directives require compliance with the Travel
Protocols where the requirements ae spelt out. For example, in S.I. 2021 No. 8: Emergency
Management (COVID-19) (Curfew) (No. 4) Directive, 2021, s.23 requires that every traveller
comply with the Travel Protocols for entry into Barbados and the Health and Safety Protocols for
the Tourism Sector established by the Chief Medical Officer for the Ministry of Tourism.
BIMSafe is the new, easy-to-use app designed to simplify and expedite the travel
experience to Barbados! The app can be downloaded prior to travel to Barbados from
Google Play and the Apple Store. BIMSafe will allow visitors to complete their online ED
form, upload negative Nasopharyngeal or Oropharyngeal COVID-PCR test results and
complete their health questionnaire, all from one centralised place. The App also provides
capabilities for monitoring temperature and symptoms during the 7 days after a
traveller’s arrival. The BIMSafe app will be accompanied by a state-of-the-art monitoring
bracelet which will be worn during the quarantine period. This water-resistant and
tamper-resistant bracelet keeps travellers and locals safe by ensuring visitors remain
within the designated quarantine location.286
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Barbados
Tourism
Marketing
Inc.,
‘Travelling
to
Barbados’
(2020)
<https://www.visitbarbados.org/COVID-19-travel-guidelines-2020> accessed December 5, 2020.
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The Privacy Policy, however, does point to the Rights under the Data Protection Act, 2019-29
which includes many of the standard best practice provisions:












right of access – the right to be informed of, and request access to, the personal data we
process about you;
right to rectification – the right to request us to amend or update your personal data
where it is inaccurate or incomplete;
right to erasure – the right to request us to delete your personal data;
right to restrict – the right to request us to temporarily or permanently stop processing
all or some of your personal data;
right to object – the right, at any time, to object to us processing your personal data on
grounds that should we continue to do so, it will likely cause you damage or distress;
the right to object to your personal data being processed for direct marketing purposes;
right to data portability – the right to request a copy of your personal data in electronic
format and the right to transmit that personal data for use in another party’s service;
right not to be subject to automated decision-making – the right to not be subject to a
decision based solely on automated decision making, including profiling, where the
decision would have a legal effect on you or produce a similarly significant effect;
right not to have your information transferred to any third party without your consent;
and
right to withdraw your consent at any time in respect of the processing of your personal
data.

Purpose Limitation: The aims of various tools and applications must be specific in order to
exclude other uses of the tools, preventing apps from being used for commercial or law
enforcement purposes unrelated to the management of the COVID-19 health crisis.
The Government of Belize’s Policy for example notes:
A feature of this App allows the Ministry of Health, using location services, to track the
location and movements of the user while the user is in Belize. The tracking feature allows
public health authorities of the GoB to ensure that users are adhering to the health and
safety protocols imposed under the laws of Belize. The tracking feature is accessed only
by authorised personnel of public health authorities of the GoB and only for the specific
purposes of monitoring to ensure the user’s compliance with the health and safety
protocols imposed under the laws of Belize and for support in contact tracing, when
deemed necessary.
Data Minimisation: The quantity of data processed or shared by contact tracing programmes
must be limited. When a central server is required, the amount of data that server can manage
should be limited. Unrelated or non-essential data (such as communication identifiers, addresses,
call logs, and so on) should not be collected. Without processing location data, information on
users' proximity to one another can and should be obtained.
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Likewise, the JamCOVID Application collected an extensive range of data. The type of data
collected by the JamCOVID App appears to be:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

names;
emails;
phone number;
addresses;
passport numbers;
dates of birth;
nationality;
name of employers;
job title/position;
photographs;
flight information;
airline;
date of arrival;
date of departure;
flight number;
port of disembarkment;
cookies and usage data;
health Information including temperature readings and symptoms submitted by
travellers and self-reporters;
travel authorization reference numbers;
geo-location information;
images of Traveller’s signatures;
lab results; and
quarantine orders.

Anonymization: The wider anonymity category has two distinct elements: the concealment of
actual identities and the prohibition of re-identification. Because of the highly sensitive nature of
cell phone data, it may be necessary for these data to be separated from the individual from
whom they are extracted. Location data is notoriously difficult to anonymize, so implementing
adequate protections that mask users' true identities—is critical.
Caribbean Assessment: The Grenada application permits re-identification where a COVID-19
positive test is registered. The policy notes for e.g.:
The information collected under Clause 1(c) and securely uploaded and stored on the
Server will, in the event you have tested positive for COVID-19, be used to map the places
you visited over the past 21 days in order to identify the locations that need to be
sanitised and where people need to be more deeply tested and identify emerging areas
where infection outbreaks are likely to occur. Where, in order to more accurately map
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the places you visited and/or the persons who need to be deeply tested, your personal
information is required, the DiD associated with the information collected under Clause
1(c) will be co-related with your personal information collected under Clause 1(a).
Caribbean Assessment: Some governments have made patients or deceased persons data public.
Even if the data was anonymised, publicized parameters like age and gender, along with location
in low-population areas, allowed for re-identification and subsequent usage. Allegations of data
breaches and the disclosure of individuals' COVID-19 Status have been made in several
jurisdictions including Barbados, and Jamaica. Whether an appropriate balance has been struck is
worthy of further consideration.
Informed Consent: Most jurisdictions do not adequately set out in sufficient depth and including
the required components to enable meaningful informed consent. The Barbados Privacy Policy
permits the withdrawing of consent, whereas no such explicit provision was located in the others.
The Barbados policy provides:



We will only use your personal data where we have a lawful basis for doing so. In every
case, the legal ground will be one of the following:
Where you give us your consent, you can withdraw your consent at any time by contacting
us via our contact details below.

Time Limited: Time restricted means limiting the amount of information gathered by mobile
device proximity-based communication and location tracking systems to the scope of the crisis. A
sunset clause and data time limits are two basic elements that make up the wider time restricted
group. Programmes designed to support public health crises, particularly those that have any form
of surveillance, should stop when the crisis ends, unless they are reauthorised by appropriate
authorities. Data time limits apply to the maximum amount of data that a programme can store.
These restrictions will include the compulsory deletion of data after a set period of time.
Caribbean Assessment: The BIMSafe App Privacy Policy for example notes the following:
We will not keep personal data longer than is required for the App to function effectively.
We will keep most personal data for the entire time you use the App. In some cases, we
may retain personal information for longer if the law requires us to do so.
In deciding how long to keep your personal data, we consider the reasons why we hold it,
its sensitivity, how long the law requires us to keep it, and the risks associated with
retaining it.
The health information we collect from you when you self-report will not be kept. If upon
self-reporting the information you share with the App meets certain predefined criteria,
that data may be transferred to the Ministry of Health and Wellness where it may be
processed for up to 60 days.
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Data Management: Data management entails incorporating protections into cell phone data–
collection systems during their life cycle. Global sensitive data–collection activities on a large scale
established in real time in response to the pandemic are fraught with adversarial attacks and data
manipulation opportunities. Encryption, local storage, and security policies are three specific
elements of the wider data protection category. When it comes to storing and transmitting
sensitive data, encryption refers to a variety of techniques, such as cryptography and randomnumber generation, that effectively reduce privacy risks by securing data. Another privacyprotection data storage approach is to store encrypted data locally—on the mobile device itself.
By storing sensitive data locally, users may feel more in control of their information, knowing that
it is contained within the rectangle in their pockets rather than being widely disseminated. Prior
to users installing the software, data-management policies should explicitly outline the protection
protocols in place, which should preferably require explicit approval if confidential data is (1) not
encrypted and (2) not stored locally on a user's mobile phone during the program's life cycle.
Caribbean Assessment: The Grenada Application provides that information will be stored on
Server operated and Managed by the Government of Grenada and a unique digital id (DiD) will be
maintained regarding your device. The digital id will thereafter be used to identify you in all
subsequent App related transactions and will be associated with any data or information
uploaded from the App to the Server. At registration, your location details are also captured and
uploaded to the Server. Jamaica released in 2020 the JamCOVID app and website, a centralized
platform built by Amber Group. This platform shows information about the COVID-19 status in
the country, and has tools to self-report symptoms and to obtain pre-approval to visit the country.
Visitors upload their travel information and a negative test result to the platform in order to
obtain approval. In February 2021, journalist Zack Whittaker broke the news that the cloud
storage server containing travellers’ information had been left unprotected without a password.
66 More than 70,000 negative COVID-19 lab results, over 425,000 immigration documents,
440,000 images of travellers’ signatures, and more than 1.1 million check-in videos were open to
exposure.
Jamaica Case Study
The State failed to comply with its privacy obligations in at least three incidents linked to the
JamCOVID website and app which revealed the personal information of half a million travellers.
The Jamaican government hired Amber Group to create the JamCOVID19 website and app, which
allows citizens to self-report coronavirus symptoms and allows travellers from high-risk countries
to be pre-approved for travel. The app was created in three days and is largely free to use by the
Jamaican government.
At the outset, Jamaicans for Justice raised questions as to the Protocols which would attend to
the use of geo-fencing technology. These questions included the following and are included for
consideration by all States in the development and implementation of these apps:
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Are there any formal, written protocols that regulate how the government will track
persons under this measure? Such protocols would include how the technology operates,
who is tracked, who has access to and manages the personal data received, how privacy
will be maintained, and other considerations.
If they exist, will these protocols be made public?
Can the government outline in writing exactly what information is collected – whether
directly or indirectly – as part of this operation?

Jamaica does not have a legally enforceable framework for privacy and data protection. The Data
Protection Act has not yet been passed nor has the infrastructure to operationalize the Act (such
as the establishment of the Information Commissioner) occurred. Given this reality:





What assurances can the government provide that privacy and data security will be
protected in the absence of a legally enforceable framework?
What verifiable measures have been put in place to ensure that personal data will be kept
secure and never used for any other purpose?
What will happen to any data collected by the government during these measures? Will
the data be destroyed after a period or will it be retained?
How will any protocol be enforced in the absence of a Data Protection Act?

The government has announced that certain persons will be tracked using physical tracking
bracelets. According to officials, authorities will determine who will be tracked in this way. Some
questions with regard to this are:











How will the government decide who is to be tracked via a physically worn bracelet and
who will be tracked via their mobile phone? Are there written guidelines for making this
decision?
Can someone refuse to be tracked via a monitoring bracelet? Do alternatives exist?
Does the government intend to expand its digital location tracking of persons in any way
beyond the controlled re-opening of Jamaica’s borders? Is the government contemplating
using this type of surveillance in other ways?
Is the JAMCOVID-19 app capable of recording cell phone location data? According to
statements from government officials, the app “will ping persons if they move out of the
specific location and the police will be alerted.” [2] Clarity regarding this is important for
all users – many of whom simply use the app for information.
Can the government provide more detailed information about the technology being
used?
Where can the public get independent information about the features, manufacturer, and
overall functions of the monitoring bracelets?
Is the JAMCOVID-19 application open source? In the interest of transparency would the
government make the source code public and subject to public scrutiny?
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Such concerns regrettably were not frontally engaged with and points to the need for sustained
engagement with civil society in robust ways by States.
The Breaches: A cloud storage server that held the uploaded documents had been left vulnerable
and without a password, allowing files to be publicly available on the internet. Travellers’ names,
dates of birth, COVID-19 lab reports, passport numbers, photographs of signatures, quarantine
orders, and regular "check-in" videos were among the data exposed. The breath of data collected
including videos, raise some privacy concerns.
The second security flaw, according to
TechCrunch, revealed private keys and passwords for the government's JamCOVID app and
website. “By accident, the Amber Group left a file on the JamCOVID website that contained
passwords that would have given access to the JamCOVID platform and app's backend systems,
storage, and databases.” This file, also known as an environment variable (.env) file, is often used
to store private keys and passwords for third-party services that cloud applications need to
function. On the JamCOVID website, the exposed environmental variables file was discovered in
an open directory. The JamCOVID dashboard, app, and website are all controlled and maintained
by Amber Group, despite the fact that the JamCOVID domain appears to be on the Ministry of
Health's website. The file also contained credentials for JamCOVID’ s email-sending site, as well
as a username and password for the SMS gateway used by the company to send text messages.
Following a third security breach, the app and website were taken offline on February 25,
exposing quarantine orders, as well as travellers’ names and addresses of where they were told
to stay, for half a million travellers dating back to March 2020. The data was publicly accessible
via the JamCOVID website, but it was not password-protected, marking the third security lapse in
less than two weeks. The slow engagement with engaged citizens, privacy watchdogs until public
dissemination, and the further launching of a criminal investigation, even as a Report into these
breaches has not yet been made public.
It is likewise unclear the procurement process and vetting process, even from gestures of goodwill where it is reported that the Application was provided for free. Of note, as provided by
TechCrunch, further features and customizations were paid, and Amber Group “secured contracts
to roll out its border entry system to at least four other Caribbean islands.”287 These raise issues
which are addressed in the Good Governance and corruption component of this report including
the need for transparency of Contracts.
Kelly-Rae Campbell assessed the failures attendant to the JAMCOVID APP as including the
following:
For transparency purposes, data subjects should be notified of any major operational
failures that put their information at risk of exploitation. “The government should have
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Zack Whittaker, ‘How Jamaica failed to handle its JamCOVID scandal’ (TechCrunch+
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adhered to their own data protection standards set out in the Data Privacy Act of 2020
(inspired by industry standards set out in the GDPR).”
Under the GDPR, international data transfers are regulated such that, where a company
in Jamaica seeks to do business with a company within the European Economic Area; any
transfer of personal data from the EU to Jamaica will be subject to one of three conditions,
the broadest being that Jamaica has met “an adequate level of protection for personal
data as determined by the European Commission.”
Jamaica does not meet that criteria - the rights of data subjects are not being prioritised
or recognised. Local companies will have to meet the GDPR’s requirements independently
and afford data subjects with legal remedies.288
Personal data collection not only poses a threat to privacy, but such systems are also vulnerable
to external third-party interference. Personal information about COVID-19 patients has been
reported in multiple jurisdictions. It is critical that safeguards against data breaches are included
in legislation regulating the implementation of modern surveillance technology measures, and
that these protections are strictly enforced. Relevant legislation should often contain a clear
statement of intent, as well as explicit limits on the use of personal data in the future, as well as
a description of the oversight process in place.

Recommendations
Caribbean States post-pandemic must see to the implementation of appropriate national
frameworks and institutional machineries including data commissioners that enable some review
of measures for compliance with State obligations. Continuous scrutiny is necessary. A synthesis
of global recommendations suggests that Caribbean States consistent with the best practices
above should emphasise:





288

the need for a time limit (applied to the retention period of all collected personal data)
and legal sunset clauses;
a legally guaranteed purpose limitation (the purpose of any processing must be precisely
defined, and based on a specific legal basis, with the exclusion of further processing for
any other purpose);
proportionality of the measures taken and ongoing assessment of the proportionality
considering the effective results of the measures (with the possibility to withdraw the
measure where there is no concrete evidence of its benefits);

Kellye-Rae Campbell, ‘The JamCovid App Security Incident and its Implications’ (February 28,
https://kellyerae.com/2021/02/28/the-jamcovid-app-security-incident-and-its-implications/> accessed July 18, 2021.
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cooperation with the national data protection authority or some ad-hoc mechanism, at
early stages of the design of the processing, as well as at later stages (for example to
process the feedback on a data protection impact assessment or an enforcement action);
transparency and explainability of the data processing operations, especially for
automated tracing tools (this notably includes the publication of the source code of the
software, of impact assessments and security audits); and
accountability of data controllers, integration of privacy by design, realisation of data
protection impact assessments of the processing and relevant security measures.

Conclusions
COVID-19-related surveillance and contact tracing can take many forms, including manual or
technological, anonymous or not, consensual or non-consensual surveillance and contact tracing.
It is critical to ensure that COVID-19 interventions are moderately useful, invaluable, or not useful
at all in order to better evaluate them. An independent and critical review of all applications
should be conducted. This evaluation would aid in determining whether the measure is both
appropriate and proportionate in a democratic society, and therefore legal under international
law. If a State determines that technological surveillance is required in response to the global
COVID-19 pandemic, it must ensure that, after demonstrating the importance and proportionality
of the particular measure, it has enacted legislation that expressly authorises such surveillance.
The breaches throughout this period, limited provision of remedies amongst other areas flagged
represent significant areas of concern that should be addressed.

SOCIO-ECONOMIC VULNERABILITY
General Overview
Governments have implemented a variety of policy steps to restrict the virus's transmission with
variable effects on varied groups and classes of individuals.289 One of the most pressing issues
arising from the worldwide pandemic is how people and communities will find a balance between
the health advantages and the financial costs of preventing the virus's spread. The coronavirus
(COVID-19) pandemic has disproportionately affected individuals who have been historically
vulnerable to institutional and structural discrimination based on particular identification
features. Those who are discriminated against based on the identification features often lack
adequate access to social goods and services and are more likely to live in poverty. This is
exacerbated when a person is discriminated against based on the intersection of many
identification features. Without constructive redistributive efforts to mitigate the pandemic's
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effects on vulnerable people, existing patterns of inequality and poverty will be aggravated.290
States must act to reduce these patterns. The equality-sensitive approach demands the State to
prioritise, target, and implement positive redistributive actions in favour of disadvantaged groups
when realizing socio-economic rights. Vulnerable groups are those that face systematic and
structural socio-economic disadvantages due to their historical, social, economic, and political
positioning in interaction with power structures. In the views of this Report, there is a positive
responsibility to apply an equality-sensitive strategy in the Caribbean. While certain countries
have taken equality into account in their COVID-19 pandemic response, it has been on an ad hoc
basis. In other instances, no consideration has been given, which is contradictory to governments'
duties under international and domestic law to embrace substantive equality.

Conceptual Underpinnings of the Equality-Sensitive Approach
The equality sensitive approach is rooted in two normative positions:
1. A commitment to a substantive conception of equality.
2. An understanding that all socio-economic rights impose positive and negative duties on
the State
Substantive Equality
Substantive equality requires that equality is interpreted according to the broad context or
realities of varied groups disadvantages and the impact of these circumstances in terms of
eliminating disadvantage in outcome or result. The concept requires the scrutiny of facially
neutral formal laws, policies and programmes to assess whether they have disparate impacts, and
whether they will accelerate the achievement of equality in practice.
The United Nations Committee on Economic, Social and Cultural Rights explains that:
Eliminating formal discrimination requires ensuring that a State’s constitution, laws and
policy documents do not discriminate on prohibited grounds [and that] [e]liminating
discrimination in practice requires paying sufficient attention to groups of individuals
which suffer historical or persistent prejudice instead of merely comparing the formal
treatment of individuals in similar situations. States parties must therefore immediately
adopt the necessary measures to prevent, diminish and eliminate the conditions and
attitudes which cause or perpetuate substantive or de facto discrimination.291
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Justice Alfred Mavedzenge, 'COVID-19 Pandemic and Socio-Economic Rights in Selected East and Southern African Countries' (Juta
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Likewise, the Caribbean Court of Justice has noted:
Ensuring substantive equality might require equal treatment for those equally
circumstanced, different treatment for those who are differently situated, and special
treatment for those who merit special treatment. Paying regard to mere formal equality
could lead to grave injustice and defeat the spirit of the equality provisions.292
In conceiving of substantive quality as moving beyond specific acts of discrimination, and a right
to substantive equality in practice, this approach invites an analysis of the ways in which varying
groups may experience disadvantage/inequality, even in the absence of an identifiable form of
discrimination amid the COVID-19 Response.
Duties
The second dimension concerns the recognition of both positive and negative duties of the State
in complying with rights. Negative duties concern both the State's obligation to abstain from
interfering with the enjoyment of rights and the State's obligation to prevent private individuals
from interfering with the enjoyment of rights. On the other hand, positive duties impose a
responsibility on the State to promote and uphold rights pertaining to the protection of persons
from 'desire and need.' Thus, the responsibility to promote entails the State disseminating
information and educating citizens about their rights. However, the responsibility to fulfil requires
the State to take affirmative steps to assure the full realisation of rights. Effectively implementing
all rights involves a balance of negative and positive obligations - the obligations to respect,
defend, promote, and fulfil.
The right to equality and socio-economic rights are inextricably linked
The linkage between the right to equality and socio-economic rights is becoming more recognised.
This has highlighted the reality that socio-economic disadvantages disproportionately affect
members of historically and currently discriminated groups. For example, gendered forms of
discrimination, such as the imposition of damaging cultural norms that deny women access to
property and confine them to housework and childcare, have resulted in women bearing the
brunt of poverty. Additionally, the absence of acceptable accommodations for individuals with
disabilities on public transit, in educational institutions, and in the workplace has left many people
jobless, illiterate, and generally, more susceptible to poverty. The UN Committee on Economic,
Social, and Cultural Rights (CESCR) concurs that ‘persons and groups of individuals continue to
experience socioeconomic disparity, often as a result of entrenched historical and present forms
of discrimination.'
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An equality-sensitive approach to socio-economic rights implementation puts greater equality at
the centre of the process of realizing socio-economic rights. It necessitates that governmental
institutions, policymakers, and judges continue to recognise the link between the provision of
socio-economic rights and the reduction of inequality. The equality-sensitive approach has
implications for the criteria used to redistribute socio-economic resources, as well as the degree
to which authorities might adopt retrogressive actions against disadvantaged populations during
times of emergency or tragedy. On the one hand, an equality-sensitive strategy requires the State
to prioritise disadvantaged groups. On the other hand, it requires the State to guarantee that
vulnerable groups suffer the least social and economic consequences during a catastrophe. The
equality-sensitive approach is consistent with the CESCR's declaration on the COVID-19 epidemic
and economic, social, and cultural rights. The CESCR emphasises that ‘No one should be left
behind in implementing the required steps to battle this epidemic.' The Committee has made it
very apparent that:
States must make all efforts to mobilize the necessary resources to combat COVID-19 in
the most equitable manner, in order to avoid imposing a further economic burden on
these marginalized groups. Allocation of resources should prioritise the special needs of
these groups.293
All State parties should take immediate special and targeted measures, including via international
cooperation, to protect and mitigate the pandemic's impact on vulnerable groups such as the
elderly, disabled, refugees, and conflict-affected populations, as well as communities and groups
subject to structural discrimination and disadvantage. Without these safeguards, a State's
reaction to the COVID-19 epidemic risks violating rather than defending the right to equality.

Caribbean Perspective
Social and Economic Rights in the Caribbean
In the Caribbean, social and economic rights, sometimes referred to as second-generation rights,
continue to be contentious, whether through their explicit incorporation into the constitution or
their enforcement. The Commonwealth Caribbean's overall approach to economic and social
rights is based on wide social programmes that implement entitlements like universal access to
health care and full employment, but these entitlements do not equate to 'rights properly socalled’.294 Thus, in order to decipher whether Caribbean governments owe citizens an obligation
to ensure the delivery or guarantee of these social and economic rights within the heightened
context of the COVID-19 pandemic, their origin and place in the Caribbean must be assessed.
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The 1966 International Covenant on Economic, Social, and Cultural Rights (ICESCR) remains the
cornerstone of socio-economic rights. It acknowledges socio-economic rights to employment and
decent working conditions; to organise and join trade unions; to social security; to the protection
of the family, women, and children; to a sufficient quality of living, including appropriate food,
clothes, and housing; to the best achievable level of health and health care; and to education,
including free and obligatory basic education. As a result, international human rights legislation
has expressly codified socio-economic rights as a key component of the human rights framework,
as indicated by the many international and regional human rights treaties that do so. From
international to domestic law, social and economic rights are included into Caribbean
constitutions through a sliding scale of importance in the preamble to the opening portion of the
Bill of Rights (property) and a more restricted textual anchoring within the detailed portion of the
Bill of Rights. The constitutional protection of these rights will in turn be assessed.

The Right to Social Protection
The Universal Declaration of Human Rights (1948), the International Covenant on Economic,
Social, and Cultural Rights (1966), and other important United Nations human rights documents
recognise social protection as a human right. A set of policies and programmes aimed at reducing
and preventing poverty and vulnerability throughout our lives is known as social protection.
Article 25(1) of the Universal Declaration of Human Rights states:
Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.
Measures adopted concerning the social protection in the COVID-19 Pandemic
Identifying beneficiaries, collecting/storing data, delivering cash or in-kind support, and providing
services have all been processes used by social protection programmes across the Caribbean.
With respect to unemployment benefits, assistance was largely in the form of cash payments, the
supply of food and medications. During the 24-hour curfew in Antigua and Barbuda, for example,
the Ministry of Social Transformation gave relief packages of food and medication to unemployed
individuals with children.295 The Unemployment Relief Programme in Belize was developed to
provide financial support to employees in the tourism sector who lost their jobs and income as a
result of the pandemic over a 12-week period, including bi-weekly payments.296 COVID-19
Compassionate Grants were funded with JMD 200 million in Jamaica, with a one-time payment of
JMD 10,000 made to those who were not in formal employment. In Barbados, the government
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introduced an economic package including BDS 40 million VAT Loan Fund for firms, BDS 20 million
Small Business Wage Fund, BDS 200 million Barbados Tourism Facility for firms in the tourism
sector and the Business Cessation Benefit for self-employed persons who make contributions to
the NIS to be eligible to cash transfers of BDS 1500 per month. Workers who have lost their jobs
will get a direct transfer under the Jamaican government's COVID Allocation of Resources for
Employees (CARE) Programme. SET Cash (Supporting Employees with Transfer of Cash) - will
provide a temporary cash transfer to anyone who can prove that he/she has lost his/her job.
In-kind transfers were also offered by various entities across the region. In Barbados, there was
the distribution of care packages with basic food and sanitary items by the Ministry of People
Empowerment and Elder Affairs to 3,000 vulnerable families identified by social service agencies.
The government has distributed 4,000 care packages containing a 14-day supply of basic food and
sanitary items to vulnerable groups in the community, as identified by social service agencies such
as the National Assistance Board, the National Disabilities Unit, the Barbados Council for the
Disabled, the Welfare Department and the Salvation Army.297 Food was also delivered in Belize
through a network of over 200 stores as part of the COVID-19 Food Assistance Programme, which
provided food assistance to around 40,000 households affected by COVID-19 who were not
receiving other forms of social assistance. In Guyana, the Ministry of Social Protection developed
the Pandemic Assistance Vouchers Programme to help qualifying disadvantaged people. In
Montserrat, XCD 25,000 was set aside to fund a grocery delivery service in collaboration with the
Red Cross, and an extra XCD 50,000 was given to the Meals on Wheels programme to ensure that
food was delivered to the most vulnerable during the crisis.298 In Grenada, care packages
containing essential food items were delivered to afflicted and vulnerable individuals and
households in several constituencies. The Prime Minister's Office manages the assistance through
Constituency Offices. Due to private sector donations, several care packages have also been made
accessible.
In terms of cash transfers, the Antiguan government provided an honorarium to nurses caring for
COVID-19 patients on the front lines. The Antigua and Barbuda Hotels and Tourism Association
and the Antigua and Barbuda Workers Union have teamed up to provide fortnightly monetary
relief payments to hotel employees who donate to the ABHTA/ABWU Thrift Fund. Over 200
licensed beach vendors were given the opportunity to register with the National Conservation
Commission and receive $600 per month under the Household Mitigation Unit, according to the
Barbadian government. In Dominica, the Dominica Social Security administers the Employees and
Small Business Programme, which was developed by the government. This initiative had a total
budget of EC$15.7 million, according to the ILO. The Employment Grant and the Self-Employed
Grant were the two components of this programme. One of the government's measures to
ameliorate the socioeconomic effects of the COVID-19 outbreak is the Social Cash Transfers
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Programme. It will provide short-term financial assistance to vulnerable individuals and families
in order to meet their fundamental needs, such as food, health, education, and other necessities.
The Grenada government has approved a temporary income support programme for selfemployed people in the tourism-related industry (including transportation), including taxi and bus
drivers, tourist merchants, and tour guides. The monthly benefit amount for this programme
ranges from EC$300 to EC$800 and is sought through a one-time application. In Guyana, the
government announced the release of a grant of over GYD 2 billion to more than 60,000
employees as part of a larger attempt to boost the economy. The grant is a one-time cash grant
of $25,000 apiece to workers across the public sector, including those at GuySuco. In Jamaica, the
Compassionate Grant of J$10,000 (US$70) under the COVID-19 Allocation of Resources for
Employees (CARE) programme is available to anyone in need (e.g., tertiary students, unemployed,
informally employed, elderly, pensioners, etc.) who completes the required application form, is
not formally employed, has not received, and does not intend to apply for any other cash benefit
under CARE. In St. Kitts and Nevis, part of a $120 billion economic stimulus package, $5 million
has been given for the Poverty Alleviation Programme (PAP) for households that may now fall
below the XCD $3,000 per month barrier due to a loss of jobs and income caused by the crisis.
The government opted to prolong the cash transfer provided through the PAP programme within
this allocation, meaning an XCD$ 500 extension, for a total of XCD$ 500. Benefit amounts for the
Child Disability Grant, Foster Care Grant, and help for those living with the human
immunodeficiency virus were temporarily increased in St. Lucia (HIV). From July through
September 2020, assistance was offered. The HIV/AIDS programme for people living with HIV has
been extended until June 2021, and the programme will now run from July 2020 to June 2021. In
St. Vincent and the Grenadines, by extending social assistance programmes, the government
provided economic aid to disadvantaged and affected people. This included expanding the social
safety net Interim Assistance Benefits for people who are not on public assistance nor receiving a
pension (until December 31, 2020), which involved three-month cash transfers of EC$ 300. In the
informal sector, 1,539 workers were affected by this regulation. In Trinidad and Tobago, grants
for the purchase of food were granted to UWI students in Mona, Jamaica, and Cave Hill, Barbados,
with intentions to aid students at more regional campuses in the future. A Cultural Relief Grant
was also available, which provided a one-time payment of TTD 5,000 (USD 740) to artists and
creatives in certain locations who had lost income due to the crisis.
There were also utility waivers across the region. For three months, the Antigua Public Utilities
Authority (APUA) stopped disconnecting APUA water and power from families, reconnected
customers who had been disconnected, and decreased the cost of electricity to households by
20%. (April, May, June 2020). The APUA resolved to boost the discount to 25% in June 2020. 299
The suspension of water and energy account disconnections has been prolonged until late
September, and the 15% decrease in electricity rates has been extended until November 2020.
The Eastern Caribbean Central Bank and the ECCU Bankers Association have decided to create a
debt repayment moratorium support programme for all ECCU member banks. The programme
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will provide for a loan repayment moratorium of up to six (6) months, with the possibility of an
extension upon review. In Barbados, customers of Digicel and FLOW who were unable to meet
their financial obligations due to the pandemic's negative impact could be placed on an agreedupon basic package for three (3) months (May – July 2020), during which they would be expected
to pay their current charges each month while paying off any outstanding debt. The Barbados
Light & Power Company Limited (BL&P), the Barbados Water Authority (BWA), and the National
Petroleum Corporation (NPC) have all agreed to offer customers a payment plan. Customers were
supposed to pay their current rates on a monthly basis while paying off any remaining debt over
the course of three (3) months. The Homes for All Programme is a suggested plan to help the
country's economy rebound following the COVID-19 pandemic. Its goal is to allow low-income
families to utilise their dwellings as collateral for a construction loan, allowing them to purchase
their own homes. The goal of this strategy was to build 1,400 affordable dwellings with BBD $40
million from the Housing Credit Fund. For up to six months, the Republic Bank of Dominica has
imposed a moratorium on all loans, including mortgages and aid loans. Debt restructuring
occurred, as well as a short surge in overdraft and credit card usage. At the Republic Bank, late
penalties and loan payments were cancelled, and withdrawals of certificates of deposit were not
penalized. In the first instance, the Grenadian government committed to lowering the cost of
energy by 30% for all consumers during the months of March, April, and May 2020. A few
enterprises with particular concessionary arrangements will be exempt from this. To prevent price
gouging, certain cleaning items have been placed on a Price Control List. In Guyana, VAT was
eliminated from family and business energy and water consumption. For homeowners occupying
these properties, there was additional mortgage interest exemption on housing loans of up to
GYD 30 million. For loans owed to the Student Loan Bureau (SLB) in Jamaica, the COVID-19
Student Loan Relief will allow a three-month postponement of principal and interest payments
(until July 2020). For residential customers who are more than 90 days behind on their bills, the
National Water Commission (NWC) has offered a 30% discount on outstanding balances. Hospital
and related expenditures for anyone infected with the Coronavirus were likewise waived in St.
Kitts and Nevis. There were barrel concessions in St. Lucia, and the annual duty-free barrel trade
began earlier this year to give people enough time to obtain much-needed products from relatives
and friends living overseas. The Vincentian government eliminated tax and VAT on the following
commodities, including energy, for consumers in domestic, hotels, and guest houses. Bleach,
disinfectants, liquid hand soap, hand sanitizers, rubbing alcohol, oral rehydrating salts,
acetaminophen, hydrogen peroxide, glycerin, soap dispensers, bath soap, toilet paper, and paper
towels were among the items identified.
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The Right to Work
The right to work encompasses everyone's right to earn a livelihood via labour that he or she
chooses or accepts freely, and we shall take reasonable action to protect this right. It has been
accounted for in Constitutions throughout the region and elaborated in case law.300
Measures adopted concerning the Right to Work in the COVID-19 Pandemic
Several measures were adopted across the Commonwealth Caribbean with the aim of securing
such social rights to citizens, the success of which largely varies. Some of these actions included
tourism-based initiatives like the pursuit of hotel and luxury home development as a step to
restart economic activity in Antigua and Barbuda. Additionally, the payment of salaries for July
2020 to staff of the airline LIAT in Antigua and Barbuda, which the government is seeking to
restructure and recapitalize, along with payments to an appointed administrator of the airline (EC
$3 million – USD $1.1 million). Plus, the Barbados Economic and Sustainable Transformation
(BEST) programme announced an initiative to be implemented in October of the same year which
would utilise international reserves to help finance the tourism sector. Thousands of hotel
workers would be kept employed, with the option of receiving severance or returning to work
with wage decreases.301
Also, to affect the preservation of the right to work, regional governments engaged in many
agricultural revitalisation schemes. For example, the Agro-Industrial Park proposed for 500 acres
of land to be used as a measure to restart the economy. Similarly, in Jamaica, the government
promised that 80 farmers operating in five parishes would benefit from agricultural inputs valued
at JMD $3.6 million (USD $24,000) under phase two of the Agri-Resilience Response to COVID-19
project. Moreover, Jamaica’s Minister of Agriculture and Fisheries, Hon. Floyd Green, announced
that the Government will continue supporting through the Buy-Back Programme. This programme
aims to purchase excess produce from farmers and assist those who are unable to sell excess
produce due to the downturn in hotel operations caused by the global outbreak of COVID-19.
Additionally, the 'Farm Ah Ya Yard' National Seedlings Distribution Programme in Antigua and
Barbuda guaranteed that seedlings were distributed at many locations across the country to
stimulate home gardening and food production.302 The Ministry of Agriculture, Farmers Forum,
and the Red Cross collaborated on the programme and there was also the ploughing of lands to
ease planting. Clearing farm access roads, and irrigation ponds are among the additional efforts
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taken by the Ministry of Agriculture to boost crop yield. In addition, 100 acres of land were divided
into 50 2-lots and distributed to new farmers to help enhance food security in the wake of the
catastrophe. Through the reallocation of World Bank (WB) money from other projects, the
government of Belize provided direct assistance to farmers and agricultural households suffering
from the consequences of a two-year drought and the pandemic.
In the realm of business continuity, Guyana launched a new scheme administered by the Small
Business Bureau to provide relief to small businesses. Applicants must meet all the necessary
criteria, notably being ‘compliant’, being viable and maintaining a commitment to retain workers.
Priority is to be given to essential businesses that have been affected by COVID-19. The grant is
to work in conjunction with a set of accessory measures such as training and development support
to establish and market businesses through online platforms, diversify businesses and forge
supply partnerships.303 There was a deferral of NIS contributions by the Barbados Government
whereby, employers retaining more than 75% of their staff complement would be capable of
deferring employer contributions for the next 3 months, with the possibility for a further 3-month
extension. In addition, a Business Cessation Benefit was introduced to help self-employed people
who paid into the National Insurance Scheme (NIS) but were not eligible for employment benefits.
In Jamaica, there was the presence of the Social Development Commission which continued to
host farmers’ markets and business fairs (as done in prior months) to help resuscitate small and
medium sized-businesses and farmers during the crisis.304 In Trinidad and Tobago, a paid
"pandemic leave" was introduced to accommodate employees who are not qualified for extended
sick leave under their employment contract and to assist parents who are unable to report to
work because their children are not being supervised while schools are closed. PRYME
programmes in St. Vincent and the Grenadines provided assistance to entrepreneurs and small
business owners.305
In terms of job retention, Antigua and Barbuda's Office of the Labour Commissioner made a
recommendation on how to deal with a reduction in economic activity. Business owners, in
particular, are encouraged to avoid layoffs and terminations by implementing austerity measures
such as reducing working hours and/or days worked, as well as using temporary termination. In
Jamaica, employers and workers were encouraged by Ministry of Labour and Social Security to
explore innovative options including, work-from-home, staff rotation, reduction in hours, review
of tasks, and remote client services to address income and job security concerns. Additionally,
one-time payment grants were provided to registered barbers, hairdressers and other
beauticians. Monthly wage subsidies were granted to enterprises engaged in the business sector
of Montserrat, allowing them to continue paying salaries. Wage subsidies of XCD $3,200 per
month were offered to enterprises in the tourism sector that closed or ceased to operate in
Montserrat to help them to continue making salary payments and keeping workers employed
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during the crisis.306 The government of Belize committed $7 million in salary subsidies as part of
phase 2 of its fiscal programme. This measure was designed to encourage employee retention by
requiring employers to keep their employees' Social Security contributions current. The
government has launched a temporary payroll support programme targeting tourism-related
enterprises such as hoteliers, restaurants, bars, and travel agencies, among others, to help firms
survive and retain personnel while guaranteeing business continuity in Grenada's important
economic sectors. The payroll assistance programme covers 40% of the monthly payroll of
enterprises that meet the eligibility requirements.
New working arrangements were implemented all around the region. All Permanent Secretaries
in the civil service, as well as Directors and Chairmen of the Boards of Statutory Bodies in Antigua
and Barbuda, will encourage and assist personnel working from home to the degree practicable.
In Barbados, The Emergency Management (COVID-19) Curfew (No. 3) Directive extended a curfew
between April 15, 2020 and May 3, 2020 from 6pm to 6am. All non-essential services were to be
closed except selected listed services. Private businesses and offices only continued their
operations where the employees could work exclusively from their homes. Banks and other
Financial Institutions are included as essential services though advised to promote among clients
the greater use of online banking options. Exemptions are allowed for the agricultural sector.
However, while allowing for continued work, the requirement of working solely from home may
have presented a threat to the right to work. Barbados created the Welcome Stamp Program,
which allowed tourists to work remotely from Barbados for a year at a time as an innovative
response to the difficulty of short-term travel in the context of COVID-19.

The Right to Health and a Healthy Environment
The socio-economic right to the best possible bodily and mental health, including access to
treatment, nourishment, and safe drinking water and air, may be seen as including both physical
and environmental protections. This is protected to variable degrees throughout the region.307
This flexibility may be advantageous when attempting to reconcile the rights to health with the
right to the environment. Giving effect to environmental protection may be crucial in ensuring
the right is protected.
Measures adopted to secure this right during the COVID-19 pandemic
In the field of healthcare, specifically occupational safety and health, the Office of the Labour
Commissioner of Antigua and Barbuda published a proposal in March 2020 reminding businesses
that they are responsible for their employees' health, safety, and protective equipment. However,
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in Barbados from July 2020 training ensued for tourism workers in sector specific OSH protocols,
then in September 2020, training and redeployment of ancillary staff across the school system to
ensure adequate cleaning and sanitisation in line with COVID-19 protocols ahead of school
reopening. Expansion of schools was conducted by using churches and community centres where
additional space was needed to meet social distancing requirements. Similar approaches were
adopted in Barbados where the Ministry of Labour issued guidelines for occupational safety and
health. Sector-specific guidelines were implemented for example, for domestic workers,
hairdressing salons and food service workers. The Barbados National Standards Institution (BNSI)
implemented a Safe Business Certification Mark to certify businesses as having adhered to
required safety and health regulations based on the ISO 45001 Occupational Health and Safety
Standard. Further, with respect to accessing health care, in October 2020, the Ministry of Health
of Guyana, announced use of Antigen Rapid Testing for specific population groups. These included
only symptomatic cases and close contacts of a confirmed case. The Ministry later in September
2020 removed 25% corporate tax on health and VAT on medical supplies. GYD 2.6 billion (USD
12.4 million) was spent to boost the health sector response to the COVID-19 crisis including GYD
1.8 million (USD 8,600) for PPE. In addition, GYD 2.6 billion (USD 12 million) was allocated to boost
the Health Ministry’s COVID-19 response. Government also received approval for additional
financial assistance in the sum of USD 357,894 from The Global Fund as part of their COVID-19
Response Mechanism. In January 2021, the Ministry of Health also announced plans to expand
testing to include persons requiring COVID-19 tests for entry to other countries. A National
Vaccine Preparedness Plan was developed for the local roll-out of the COVID-19 vaccine under
the guidance of the World Health Organization (WHO).308
Following the same vein in Barbados, a new medical facility was erected in Harrison’s Point with
220 beds for the treatment of COVID-19 patients. Also, a 100-person team of intensive care
specialists from the Republic of Cuba arrived in the country on April 5, 2020. Medical practitioners
and other medical professionals will form a volunteer corps in support of the country’s effort.
Importantly, Barbados received 100,000 doses of the Oxford-AstraZeneca vaccine from India and
thereafter stated plans to share the doses with Trinidad and Tobago, Guyana and some other
Eastern Caribbean territories. The first batch of vaccines was expected to target 50,000 frontline
workers, including doctors, nurses, those who work with medical facilities or provide other
essential services to the country, police, hotel and supermarket workers. Negotiations are already
under way with the Government of India to obtain a second batch of the Oxford-AstraZeneca
vaccine. Moreover, as part of “Operation Seek and Save”, over 400 persons were trained by the
University of West Indies (UWI) to do door-to-door questionnaires in communities and nine
swabbing teams were established. The project was rolled out on February 3, 2021, and on
February 15, government reported that the programme had covered 62,000 households and
identified 168 suspicious households in the 12 days since its launch. Furthermore, 236 rapid
antigen tests have been done, along with 197 PCR tests in those households with 18 positive test
results out of 218.
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The Right to Education
Only a few Caribbean states have textually acknowledged the socio-economic right to education,
despite education having been a priority for many Caribbean administrations.309
Processes implemented concerning the Right to Education throughout the Caribbean
Across the region, multiple governments engaged in widespread action to ensure the continuity
and availability of educational services despite the COVID-19 pandemic and the challenges it
presented. For instance, the Antigua and Barbuda Government offered scholarships to the UWI
Fourth Landed Campus to nationals who once worked for LIAT in order to enable them to re-tool.
Also, in Barbados during August 2020, the Ministry of Labour administered the Commonwealth
of Learning/Coursera Workforce Recovery Programme was launched. This granted 1,500 persons,
presently unemployed because of the COVID-19 pandemic, the opportunity to enrol in various
tertiary-level courses of their choice for free between August 31 – December 31, 2020310. In
September of that year, schools also reopened using blended learning methods which combined
online and face-to-face teaching. In Barbados, following an increase in COVID-19 cases, education
officials decided to relocate all elementary and secondary school classes online. Hon. Santia
Bradshaw, Minister of Education, stated that the government was in talks with teachers' unions
and other stakeholders in the education system to determine the next steps.
In December 2020, the Antiguan government raised funds to purchase 8,500 tablet devices for
distribution to students to keep track of the recent digitization of the education system and
requirements for distance learning. This has come to fruition through corporate sector
contributions as well as direct government assistance. Government announced plans to finalise
arrangements with Kenya to supply 21,000 devices to the island. Similar efforts were observed in
Jamaica where, in November 2020, the Ministry of Education, Youth and Information partnered
with Microsoft to provide 500,000 Microsoft Office 365 Education Software licences to students
in educational institutions, free of cost. The approximate annual value, assuming all 500,000
licences were used, was USD $15 million or JMD 2.1 billion, distributed to a total of 887 students
from nine primary schools in Western Kingston. The Minister of Education also announced the
Early Childhood Institutions Sanitation Grant, which would assist early childhood institutions in
sanitising their facilities in readiness for their reopening in September 2020. Furthermore, as part
of the CARE initiative, private school teachers got one-time gifts of JMD 40,000 (USD 280) each,
while support personnel received JMD 10,000 (USD 70). Additionally, data grants were to be
provided for students on the Programme of Advancement Through Health and Education (PATH)
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Section 13(k) of the new Jamaican Charter of Fundamental Rights; The Guyana Constitution Art 27; The Trinidad and Tobago
Constitution section 4(f). While the other constitutions lack a constitutional right to education, in reality, education is guaranteed
up to the secondary level in Commonwealth Caribbean jurisdictions, and in a few nations, the State offers full financial assistance
to students at the university level.
310 Barbados Government Information Service, ‘Barbadians can access training through Coursera’ (August 19, 2020)
<https://gisbarbados.gov.bb/blog/barbadians-can-access-training-through-coursera/> accessed July 1, 2021.
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so that they may participate in online learning.311 Regarding the preservation of education in
Guyana amidst the pandemic, GYD 52 billion (USD 249 million) was allocated to address the
disruption to the sector caused by the pandemic. This included retrofitting schools with necessary
infrastructure for when they reopen; expansion of the Guyana Learning Channel (television); and
a new radio channel. Also, there was the introduction of teacher education/ virtual teaching
training programmes, including for TVET educators. Additionally, measures were put in place in
the budget to ensure expanded access to the internet.

The Right to Housing
The right to housing has been studied in order to provide access to a safe, secure, liveable, and
affordable dwelling that is not subject to forceful eviction. There are no express constitutional
guarantees for this right. Nonetheless, it may be safeguarded by drawing parallels to other civil
and political rights. Most notably, the right to privacy, the right to property, human dignity, and
the ban against cruel, inhuman, or degrading treatment, which has not been applied in the
Caribbean. According to the European Court of Human Rights, forced evictions, forced
displacements, and the demolition of dwellings, and the exposure of houses to dangerous
environmental conditions, constitute violations of the right to privacy, family life, and home, as
well as a breach of the right to property, and may even constitute inhuman and degrading
treatment. The Inter-American Court of Human Rights has ruled that forced evictions and
displacements, and the demolition of dwellings, violate the right to property, the right to privacy,
family, home, and communications, as well as the right to residence and travel.
Measures ensuring housing security during the pandemic
This right has visibly received far less attention and security when compared to the right to work,
health or education regionally. Comparatively, Barbados has employed some of the most
extensive measures in this regard. The Welfare Department in March, 2020 pursued the
Household Survival Programme for Needy Families, targeting more than 1,500 families with up to
BD $600 (USD $297) per month. In addition, the Adopt a Family programme asked households
with an income of more than BD $100,000 to sponsor a vulnerable family by providing support in
the form of excess welfare payments or contributing to the “Adopt a Family Fund”. They also
ensured the Homes for All Programme with BD $50 million (USD $24.7 million) from the Housing
Credit Fund to unlock BD $200 million (USD $99 million) from banks to assist 1,000 households to
construct and own affordable housing. Lastly, there was the deployment of the Welfare Support
initiatives whereby a minimum income of BD $600 (USD $297) per month was to be provided to
households whose members had all become unemployed due to COVID-19 which would include
a 40% increase compared to the usual rates. Measures taken in Guyana and Jamaica involved:
Mortgage Interest Relief on housing loans of up to GYD $30 million (USD $143,540) for
homeowners occupying these properties i.e., GYD $15 million (USD $71,770) above current
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threshold. Interest accrued on these loans will be tax-deductible from income tax; and National
Housing Trust implemented a three-month moratorium on their mortgage payments and reduced
rates for new and existing mortgagors. Factories Corporation Jamaica similarly offering
moratorium on rent to the sector.

Recommendations - Economic and Social Rights Protection During
and Post-COVID-19
Protection of Homes and Basic Services






Governments must guarantee that individuals retain access to suitable housing and
undertake steps to avoid homelessness, particularly for those who are economically and
socially vulnerable. These may include direct financial aid for or postponement of rental
and mortgage payments; moratoriums on evictions owing to arrears; rental stability or
reduction initiatives; and suspension of utility rates and cut-offs for non-payment and
debt collection. Suspension or grace periods should incorporate appropriate safeguards
to ensure that individuals can settle accumulated unpaid bills.
Governments may also suspend or eliminate taxes or contributions that adversely impact
people's rights for a specific period. They may also provide tax breaks and subsidies for,
or direct distribution of, essential goods such as food products that are impacted by price
hikes.
Countries should consider assisting people who have accrued debt and are forced to
forego necessary services due to job loss, sickness, or wage cuts, and are struggling to pay
mortgages and other debts, as well as utilities and medical expenses. Countries could also
consider limiting negative credit reporting during and after the outbreak. Negative credit
reports may have a long-term effect on an individual's ability to get credit, employment,
and housing.

Availability and Accessibility of Care
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Governments should guarantee that COVID-19 testing, treatment, and immunizations are
inexpensive and accessible to everybody, while also ensuring that hospitals and
healthcare professionals have the resources necessary to deliver care. The right to the
highest possible level of health involves equitable access to affordable treatment and
health facilities in order to prevent, treat, and control epidemic illnesses.312
Other critical health care services, such as sexual and reproductive health care, must also
continue to be physically and financially available during the epidemic. Numerous older

Human Rights Watch, 'Protecting Economic and Social Rights During and Post-COVID-19' (June 29, 2020)
<https://www.hrw.org/news/2020/06/29/protecting-economic-and-social-rights-during-and-post-COVID-19-catastropherecommendations-us-local-state-and-federal-officials> accessed May 26, 2021.

173

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

persons and those with disabilities depend on continuous access to home and community
services and assistance. Public agencies, community groups, healthcare providers, and
other critical service providers must be able to continue performing critical duties in order
to satisfy their constituents' requirements. Government measures should aim to minimise
service disruptions and to find alternative sources of equivalent services. Disruption of
community-based services may result in institutionalization of disabled and elderly
individuals, which may have a severe influence on their health.

Long term efforts






Increase the scope and inclusiveness of social protection measures to ensure that
everyone's entitlement to social security is protected. Social protection is often
conditional on participation in the formal job market, placing it out of reach for certain
individuals. Countries have temporarily expanded social protection to varied degrees and
begun the process of achieving universal coverage. Consideration of the mechanisms
necessary to render these long-term solutions must be undertaken.
Countries should explore progressive taxes and the strengthening public institutions as
they lift limitations and start the recovery period, rather than continuing austerity
measures.
To guarantee that progressive expenditure is adequately funded, governments should
strengthen their tax enforcement and collection processes. Countries should analyse
whether their rates are fair and suitable for generating the required revenue in order to
determine whether to restore or enact new progressive taxes.
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