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V. IMPACT OF THE COVID-19
RESPONDE ON VULNERABLE
GROUPS
The COVID-19 Pandemic has tested the resilience of the Caribbean region’s most vulnerable
groups: women and persons who do not conform to gender norms; persons with disabilities
(PWDs); children, and indigenous peoples. The challenges faced by these groups under ordinary
circumstances have been significantly exacerbated by the pandemic itself and by the protocols
adopted by governments in response to the pandemic. Thus, Caribbean governments have a duty
to craft and implement policies which demonstrate an awareness of the plight of the region’s
most vulnerable, and which prioritise their physical, economic, and psycho-social well-being. This
report aims to capture the impacts that the emergency measures adopted by Caribbean
governments in response to the COVID-19 pandemic have had on these vulnerable groups and
the extent to which accommodations have been made to alleviate the burdens faced by them.
The themes which will be examined in this section include the following:







gender equality;
rights of persons with disabilities;
rights of indigenous people;
rights of persons living with HIV;
the rights of refugees and migrants; and
the rights of justice-involved populations.

GENDER EQUALITY
Introduction
No region has been spared the pandemic's layered effects on public health, economic resilience,
and social protection. Tourism-dependent countries and import-dependent industries failed to
brace for travel restrictions and lockdowns. Advances of civil rights, women's rights, and gender
equity have been stalled and reversed. The pandemic has impacted everybody whilst still exposing
long-standing inequality. Women and men are affected disproportionately by disease outbreaks.
Thus, the idea that the pandemic is the great equalizer, stands untrue, with vulnerabilities
representing a significant determinant of both the likelihood of infection and death and equally
in the ability of individuals and communities to weather the non-medical effects. Pandemics
exacerbate social disparities for women and children, as well as violence against other vulnerable
175

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

people such as individuals with disabilities and anyone living in severe poverty. This must be
understood, considering the disparate effects of diagnosis and care on women and men.313 With
travel restrictions, school closures, and insecure jobs, a penetrating light has been shone on the
unequal effect of the 'fresh standard' on Caribbean women. This segment examines this unequal
effect in relation to regional and global mechanisms for women's human rights development.

Women’s Human Rights – The Legal Framework
Multiple frameworks exist to facilitate gender mainstreaming and advance gender equality. These
include international and regional conventions, treaties, agreements and other instruments that
Caribbean States have adopted or acceded. At a global level these frameworks include:
1. The World Conference on Women, est. 1975
2. The Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), est. 1979
3. The CAIRO Programme of Action, est. 1994
4. The Beijing Platform for Action, est. 1995
5. The Millennium Declaration/ MDGs, est. 2000
6. The Madrid International Plan of Action on Ageing, est. 2002
7. The Convention on the Rights of Persons with Disabilities, est. 2007
8. The Samoa Pathway, est. 2014
9. The 2030 Agenda/Sendai Framework, est. 2015
10. The New Urban Agenda, est. 2016
11. The Global Compact for Migration, est. 2018
At a regional level these frameworks include:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

313

The Regional Plan of Action, La Habana, est. 1977
The Convention of Belém do Pará, est. 1994
The Regional Programme of Action, Mar del Plata, est. 1994
The Santiago Consensus, est. 1997
The Lima Consensus, est. 2000
The Mexico City Consensus, est. 2004
The Quito Consensus, est. 2007
The Brasilia Consensus, est. 2010
The San José Charter, est. 2012
The Montevideo Consensus on Population and Development, est. 2013
The Santo Domingo Consensus, est. 2013

United Nations Population Fund (UNFPA) ‘COVID-19: A Gender Lens Protecting Sexual and Reproductive Health and Rights, and
Promoting Gender Equality' (Caribbean.unfpa.org, March 2020) <www.caribbean.unfpa.org/sites/default/files/pub-pdf/COVID19_A_Gender_Lens_Guidance_Note.pdf> accessed July 26, 2021.
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These frameworks express global gender equity principles, priorities, and action models. Gender
equity, on the other hand, is a cross-cutting problem that affects all facets of growth. Thus, gender
mainstreaming entails the convergence of gender equity models and goals through a variety of
significant growth and human rights platforms. Among the many examples are the Paris
Agreement, the United Nations Conference on Sustainable Development, the Fourth Regional
Intergovernmental Conference on Aging and the Rights of Older Persons in Latin America and the
Caribbean, the United Nations World Conference on Disaster Risk Reduction, the International
Conference on Population and Development, and the United Nations Conference on Small Island
Developing States. Of course, there will be little real impact without achieving fiscal, social, and
regulatory gender equity goals. Reporting systems have been developed to ensure that the above
reforms are implemented, and that States adhere to their commitments to remedy gender
discrimination and protect women's human rights.
Frameworks and their Reporting Mechanisms
Table 16: Overview of Frameworks and their Reporting Mechanisms

FRAMEWORK
AREAS
2030
Agenda
for 17 SDGs
Sustainable Development

WHEN/WHERE
Forum of the countries of Latin
America and the Caribbean
High Level Political Forum
CEDAW
30
Articles,
including At least every 4 years, UN
discrimination, political and headquarters Geneva
public
life,
education,
employment,
health,
marriage and family life
Universal Periodic Review
All
human
rights At least every 4 years, UN
frameworks
headquarters Geneva
Beijing Declaration and 12 areas, including poverty, Commission on the Status of
Platform for Action
education and training, Women
armed
conflict
and
economy
Samoa Pathway
Sustained and sustainable, High Level Midterm Review
inclusive and equitable September 2019
economic growth with UN headquarters, New York
decent work for all; climate
change;
disaster
risk
reduction; gender equality
and
women’s
empowerment;
social
development,
among
others
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FRAMEWORK
AREAS
Montevideo Strategy for 10 implementation pillars to
the Implementation of the overcome
Regional Gender Agenda
74 measures

WHEN/WHERE
Governments are encouraged to
report voluntarily on their
progress in the application of the
Montevideo Strategy, during
meeting of the presiding officers
of the Regional Conference on
Women

COVID-19, Caribbean Women’s Human Rights and the Sustainable
Development Goals
Protecting and incorporating human rights into State responses to the COVID-19 pandemic is
critical. If the crisis's effect on women and women's rights is ignored, gender inequality in the
Caribbean would worsen. This new health issue would not absolve States of their obligations
under international human rights law. Indeed, stricter measures are needed to minimise the
impact of this current health problem on women. Although we acknowledge the prominence
accorded to the "silent pandemic" of gender-based abuse in the global crisis, this paper reflects
on the strategies pursued by States to resolve women's economic protection and domestic and
unpaid care work. Our goal is to shed light on and evaluate the accomplishments and
shortcomings of public initiatives designed to counter these agendas.314 Our regional and global
gender structures make it very clear that women and girls have the right to live in an environment
free of harassment and violence, as well as the right to sexual and reproductive health facilities.
States must implement pandemic response plans that take into account our current environment;
thus, adhering to their human rights obligations. These responsibilities necessitate gendersensitive COVID-19 action steps that take into consideration the special vulnerabilities women
face.

Key Issues for Women and Girls as a Result of COVID-19315
Women's inclusion and meaningful representation in decision-making structures is, therefore,
critical for the development of successful pandemic responses and policies. Women, who make
up half of the Caribbean community, have a right to participate in policies that impact their
lives.316 Other pressing issues affecting women in the aftermath of the COVID-19 pandemic
include a rise in violence against women and children, an increased demand for social and
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Paola Bergallo and others, 'The Impacts of COVID-19 on Women’s Economic Autonomy in Latin America and the Caribbean' (UNDP,
2021) <https://www.latinamerica.undp.org/content/rblac/en/home/library/womens_empowerment/los-impactos-del-COVID-19en-la-autonomia-economica-de-las-mujer.html> accessed May 31, 2021.
315 Asia Pacific Forum of National Human Rights Institutions, 'The Impact of COVID-19 On Women and Girls' (July 2020).
<https://www.aidsdatahub.org/sites/default/files/resource/afp-women-girls-covid19-impact-snapshot-2020.pdf > accessed May
31, 2021.
316 Ibid
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economic security for women and girls, and a reintroduction of migrant women staff residing in
badly controlled community-level quarantine.317

Figure 11

The UN Women Caribbean MCO recently reported:318
In every case where members of economic recovery bodies were publicly documented,
women were under-represented. This mirrors global trends that see women making up
only 24% of membership in COVID-19 task forces across 225 countries. In Trinidad and
Tobago, only three women sat on the 22-person Roadmap to Recovery Committee. In
Jamaica, six women sat on the committee of 27. Some nations did slightly better than
others. For example, Barbados maintained 3 out of 8 female members of the COVID-19
Cabinet Sub-Committee, and 20 women sat on Saint Lucia’s 44-member Economic
Recovery Multi-Sectoral Committee. This mirrors worrying, yet persistent, statistics that
see women underrepresented in Caribbean public life and leadership positions, despite
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Ibid 22
Tara Padmore, ‘Summary Status of Women and Men Report – The Impacts of COVID-19’ (UN Women, February/March, 2021)
<https://www2.unwomen.org/media/field%20office%20caribbean/attachments/publications/2021/20210331%20summary%20r
eport%20COVID-19%208%20interactive.pdf?la=en&vs=2011> accessed July 16, 2021.
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often achieving higher levels of education compared to men (Budlender & Iyahen,
2019319).
Gender responsive approaches to pandemics become especially relevant in light of the myriad
types of sexism that exacerbate women's and girls' insecurity and overwhelmingly affect them.
Amnesty International identifies many critical areas of vulnerability, including immigration status;
the need for international protection; the need for access to time-sensitive, essential services,
such as voluntary pregnancy termination; indigenous status; ethnic status; disability; status as a
human rights activist; lesbian, non-binary, or intersex identity; and situations of sexual violence;
and trafficking.320
Other factors showcasing differential impacts of COVID-19 on women vis-à-vis men in the region
include the reality of Women at the frontline of the COVID-19 Response (as health providers,
caregivers, and community volunteers.) As a result, women face a disproportionate share of the
physical and emotional risks, often with an absence of safeguards for health and care staff.321
Beyond the frontline, Women continue to bear the brunt of unpaid care work, especially during
periods of crisis, with women providing disproportionate levels of care to those infected/affected
by COVID-19, and in light of the linked closure of schools. Women bear the brunt of COVID-19's
social and economic consequences. As opposed to recessions induced by the cyclical pattern of
economic activity, which disproportionately harm males, the present crisis has disproportionately
affected women. Women around the world earn less, save less, have fewer job security options,
and are more likely to work in the informal sector. This segment will examine the rise in unpaid
labour and care that women were expected to provide during the state of emergency, as well as
the stress and anxiety brought on by the dual burden of working from home and providing care
for their families.322
Throughout the pandemic, women have borne a disproportionate share of unpaid domestic work
and childcare responsibilities. In the Caribbean and around the globe, because of the effects of
COVID-19 lockdowns and/or resulting unemployment, the burden of care work in the home has
multiplied.323 Ms. Tonni Brodber posited that unpaid care work must be accounted for:
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Debbie Budlender and Isiuwa Iyahen, ‘Status of Women and Men Report: Productive Employment and Decent Work for All’
(Barbados: UN Women, 2019) <https://caribbean.unwomen.org/en/materials/publications/2019/10/status-of-women-and-menreport-productive-employment-and-decent-work-for-all> accessed July 16, 2021.
320 Amnesty International et al, ‘Guidelines for Protecting the Rights of Women and Girls During the Covid-19 Pandemic’ (April 2020).
<https://www.amnesty.org/download/Documents/AMR0121412020ENGLISH.PDF> accessed May 19, 2021.
321 María Noel Vaeza, 'Gender and Covid-19 in Latin America and the Caribbean: Integrating Gender into the Response Framework'
(Cepal.org,
2021)
<https://www.cepal.org/sites/default/files/presentations/gender_and_COVID19_in_latin_america_and_the_caribbean.pdf> accessed May 20, 2021.
322 OSCE (Organisation for Security and Co-operation in Europe), 'COVID-19 Crisis Response: Human Rights and Gender Analysis' (2020)
<https://www.osce.org/files/f/documents/0/e/470655.pdf> accessed May 20, 2021.
323 Ms. Tonni Brodber, 'Measuring Domestic and Unpaid Care Work - Recognising Women’s Contribution to Work and Economies' (UN
Women | Caribbean, 2021) <https://caribbean.unwomen.org/en/news-and-events/stories/2021/2/measuring-domestic-andunpaid-care-work---recognising-womens-contribution-to-work-and-economies> accessed May 19, 2021.
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Care work is crucial to our societies and to the economy. It includes looking after children,
elderly people, and those with physical and mental illnesses and disabilities, as well as
daily domestic work like cooking, cleaning, washing, mending, and fetching water and
firewood in some communities still in the Caribbean. Without someone investing time,
effort and resources in these essential daily tasks, communities, workplaces, and whole
economies would grind to a halt. What we knew at the global level was that, on an
average pre-COVID-19 day, women spent about three times as many hours on unpaid
domestic work and care work as men. Prior to COVID-19, data on how much time women
and men spent on unpaid care and domestic work was not sufficiently prioritised and
therefore scarce.324
Closing of kindergartens and schools, which pushed care responsibility to families, and all too
often to women, appears to have had the largest impact on women. The International Labour
Organization defines care labour as taking care of the needs of one or more other people, such as
children, the elderly, handicapped, and entire families. Prior to the pandemic, women bore a
disproportionate share of unpaid care labour, spending on average 13 hours more each week on
care labour than males.325 When COVID-19 solution interventions close classrooms, public places,
or care providers, women's unpaid care jobs and the disproportionate distribution of labour in
households are compounded more. Prior to the pandemic, women in the Caribbean invested
almost three times as much time on unpaid care jobs as men. This unseen burden stabilized
families, health systems, and the economy during the pandemic response and was critical in
sustaining national public health policies during COVID-19. If public services are depleted as a
consequence of the emergency, States' capacity to continue delivering coverage will deteriorate
more at a time when it is desperately needed; this means that women's caregiving position and
hours spent will continue to increase.326 As a result, women are substantially more likely than
males to work as unpaid caregivers. The re-traditionalization of gender roles and the persistence
of patriarchal tendencies in society impair women's capacity to combine job and domestic duties.
This problem has been exacerbated by the “pandemic-induced reinforcement of women's
"double burden."”327

COVID-19 and Women’s Economic Security and Empowerment
Women face higher rates of underemployment and are overrepresented in the informal sector,
with many working in the most impacted economic sectors (trade and tourism) Women are
disproportionately represented in the informal sector, and professions marked deeply by gender
segregation such as domestic workers. In the post-crisis period, women's labour market issues,
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OSCE, 'COVID-19 Crisis Response: Human Rights and Gender Analysis' (n322).
326 UN Women, 'Latin America and the Caribbean Rapid Gender Analysis for COVID-19' page 5. (May 2020)
<https://www2.unwomen.org//media/field%20office%20americas/documentos/publicaciones/2020/05/enlac%20rga%20report%20english%20final%20junio2%
201comprimido.pdf?la=en&vs=250> accessed May 16, 2021.
327 OSCE, 'COVID-19 Crisis Response: Human Rights and Gender Analysis' (n322).
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along with the previously described double burden, made them vulnerable to social exclusion,
since government containment and economic recovery programmes were frequently
implemented without respect for the needs of vulnerable groups of women. Apart from the
economic hardships endured by many groups of women during the pandemic, the increased
volume of household chores and care was a significant cause of stress. This stress, along with
concern for their loved ones’ health, made it difficult for many people to maintain their mental
health, manifesting as worry and chronic psychological and physical tiredness.328 The pandemic
has placed a significant strain on the region's health services, halted core commercial activities
such as tourism, and placed significant strain on social security systems.329 Women's employment
is concentrated in tourism-related facilities and sales, exposing them to more economic shocks
than men, whose employment is more diverse.



Although most people have lost wages as a consequence of COVID-19, more women than
men have lost employment.
Informal employees (many of whom work in tourism-related industries) have been
pushed into particularly vulnerable conditions as a result of their lack of access to critical
means of social security.

COVID-19, therefore, presents a significant obstacle to women's economic participation. Just 67%
of women in Latin America and the Caribbean work in the formal sector, relative to 93% of men,
and over 126 million workers in the informal sector. The bulk work in low-wage treatment and
retail industries. Additionally, they pose greater obstacles to telework opportunities and/or
income generation from work outside of their residences. This suggests that women and girls are
more likely than men to miss income earning opportunities as a result of COVID-19-related job
interruptions. Additionally, they would have less access to the social security mechanisms and
savings necessary to weather the pandemic. Domestic staff are especially susceptible when they
are exposed to greater danger in their employers' homes and have increased care
responsibilities.330
Remittances are another important source of income for many households in the Latin America
and Caribbean (LAC) area, with a high proportion of women and men migrant workers and families
working outside their home country offering financial assistance to families back home. COVID19's disruption of this stream of income would disproportionately affect women and their
communities that depend on these services, disproportionately impacting those residing in
poverty and severe poverty.331 Additionally, the economic impact of COVID-19 has been mostly
felt by job losses and company closures, with job losses occurring at varying rates according to
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gender.332 Women record job losses at a higher rate than men do at the state level: 44.3% of
women disclose job losses, relative to 36.5% of men. In The Bahamas, job losses ranged from
50.2% to 25.9%. In Suriname, job losses ranged from 50.2% to 25.9%. In April 2020, approximately
40% of single males in six countries (The Bahamas; Barbados; Guyana; Jamaica; Suriname; and
Trinidad and Tobago) lost their employment, as opposed to 47% of single females. (Job losses
were greatest in tourism-dependent nations, namely The Bahamas, Barbados, and Jamaica, which
employed on average 55.6%, 38.9%, and 28.7% of the population, respectively.) This disparity is
statistically and economically important, and it is expected to deepen pre-existing labour market
disparities. The Bahamas had the largest proportion of single females claiming work reductions
(56.2%) during the pandemic, while Suriname had the lowest proportion (24.6%).333
Worryingly, people who lost jobs were disproportionately from low-income groups (60%).
Additionally, these households lacked investments to cushion sustained income shocks, as well as
alternate sources of financing to offset the shock. There have also been differences in work
reductions across educational categories: 60% of respondents with a primary education or less
indicated losing their employment, compared to 42% of respondents with a secondary education
and 30% of respondents with a higher education degree (technical/vocational and university).334

COVID-19 and Domestic Violence in the Caribbean
COVID-19 has a significant impact on people's everyday domestic lives; whether optional or
obligatory. A significant percentage of people spent far more time at home during the pandemic,
as travel was limited to contain the epidemic. Additionally, the restrictions raised the likelihood
of sexual abuse.335 Stay-at-home orders also sparked the emergence of a 'shadow pandemic' of
domestic violence, with women stuck in abusive circumstances with dwindling personal social
networks and financial security, unable to disclose crime. In an emergency situation, exclusion
intensifies and escalates the likelihood of abuse against women and girls with higher levels of
seclusion and barriers to obtaining defence orders. While it was generally true that the Protocols
for the operation of the judiciary generally included provision for the treatment of domestic
violence related matters as urgent matters, the slow-down in the functioning of the courts and
the absence of adequate facilities for domestic-violence response produced significant gaps.
Emerging research indicates that Gender Based Violence and Domestic Violence have grown
globally since the outbreak of COVID-19, as security, health, and financial concerns cause stress,
which is exacerbated by the constricted living circumstances associated with so-called
lockdowns.336 Additionally, the quality of living seems to have deteriorated significantly for single
females as compared to single males and couples (married or common law). Sexual abuse against
women has also increased.
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Domestic abuse is also prevalent in The Bahamas, Barbados, Guyana, Jamaica, Suriname, and
Trinidad and Tobago, according to perceptions and views about domestic violence. There is a
dearth of data on the scale of women's abuse, especially in the Caribbean. However, there is
research that suggests that support for violence against women is often associated with increased
levels of violence. The International Commission of Jurists (ICJ) previously reported similar
concerns:
Surveys on attitudes towards domestic violence have been conducted, the results of
which demonstrate strong support for traditional gender roles, high levels of rapesupportive attitudes and tolerant attitudes for violence. For example, only 51 percent of
men have been surveyed as believing that a woman may refuse to have sexual intercourse
with her husband, while 88 percent believe a woman should obey her husband and 45
percent believe a husband has a right to punish his wife if she does something he deems
is wrong.337
It is important to emphasise that though Gender Based Violence (GBV) disproportionately affects
women, it may also affect males, particularly those who do not conform to heteronormativity, or
the established gender norms in society. Thus, it is critical to note that GBV may also occur against
males and within males.338
One of the pandemic's depressing effects has been a recorded increase in domestic violence
directed at women, especially among lower-income households. The region as a whole saw an
uptick in registered domestic violence against women, along with global patterns. Suriname
(23.9% of respondents) saw the largest rise, while Jamaica saw the smallest (10.3%). Lowerincome households in the area recorded a larger increase in domestic violence than higherincome households: 14.2% of households earning less than the minimum wage prior to the
pandemic reported an increase in domestic violence against women, relative to 13.6% of middleincome households and 13.6% of high-income households (10.1%). When each nation is examined
separately, Suriname and Trinidad and Tobago have showed a significantly greater rise in
domestic abuse among low–income households. Barbados, Guyana, and Jamaica showed a
marginally lower rate of domestic abuse among low-income groups than among medium or highincome groups. Similarly, domestic abuse is more prevalent in high-income community families
in the Bahamas.339 At periods of crisis, the risk of abuse against women and girls increases. As UN
Women has reported, abuse against women is the world's "most pervasive human rights
infringement." According to the World Health Organization, there is "a worldwide public health
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International Commission of Jurists (ICJ), ‘Swazi Women’s right to health during the time of COVID-19 Recommendations to ensure
enjoyment of the highest attainable standard of physical and mental health’ page 30 (March, 2021). <https://www.icj.org/wpcontent/uploads/2021/03/Eswatini-SRHR-publication-1.pdf> accessed May 19, 2021.
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crisis of epidemic proportions."340 Remaining at home decreases the chance of contracting
COVID-19. Thousands of women and children, however, find that remaining at home increases
their likelihood of harassment, including sexual violence, because they are confined with their
perpetrators or possible abusers. As such, tackling the dangers of violence against women and
girls correlated with exclusion policies, states of emergency, travel bans, and other intervention
measures must take precedence during the COVID-19 crisis at the hands of a romantic partner
throughout their lifetime.
Recently published Caribbean data demonstrate that almost half of Caribbean women surveyed
in five Caribbean countries experienced some kind of abuse, whether physical, sexual, economic,
or mental.341 This data thrust can also be seen in new initiatives such as Caribbean Women CountEnding Violence Against Women and Girls which is a modern data centre that serves as a central
source of information about the incidence of various types of intimate relationship and nonpartner sexual violence in Grenada, Guyana, Jamaica, Suriname, and Trinidad and Tobago. The
instrument is focused on national polls performed in conjunction with countries, the United
Nations Entity for Gender Equality and Women's Empowerment, the United Nations Development
Programme, the United States Agency for International Development, the Caribbean
Development Bank, and the Inter-American Development Bank between 2016 and 2019.342
The findings indicate that violence against women is widespread: 46% of women in the five
countries have encountered some type of violence. Intimate partner abuse (physical, sexual,
economic, and emotional) has a lifetime prevalence rate of 39% in Grenada and Jamaica, 44% in
Trinidad and Tobago, and 48% in Suriname. Although Caribbean women and girls outperform
their counterparts in many other areas of the world, in terms of access to education and
structured jobs, these statistics highlight the critical importance of continuing initiatives to
empower women across the Caribbean by increasing their voice and agency, eliminating genderbased abuse, and reforming patriarchal norms.343 Joy Ann Gill of the Government Information
Service (Barbados) emphasised that Barbados witnessed a rise of approximately 38% in recorded
domestic violence cases during the first two quarters of 2020, which included the COVID-19
lockdown time. Though she noted that in Caribbean countries with available data, it ranged from
one in every two women in Guyana to one in every ten in Grenada, she added:
We know that reports across the OECS have increased during the lockdown and that
Barbados, in particular, experienced an approximately 38 per cent increase in reported
cases of domestic violence, many of which were intimate partner violence.344
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Additionally, she posited that there was a 125% rise in March 2020 and an 88% increase in April
2020, showing a clear pattern.345 In Trinidad and Tobago, Commissioner of Police Griffith
estimated that domestic abuse incidents increased from 232 in 2019 to 558 in 2020. However, he
highlighted that the increased number of cases may also be partly attributed to the establishment
of the TTPS's Gender-Based Violence Unit's in January 2020.346
Women are vulnerablized in any crisis, whether because they feature prominently as workers in
the service and retail industries and are at risk of losing those jobs, or because they predominate
as nurses and are taking risks that separate them from their families, or because isolation for
those already isolated from friends and family due to abusive partners is deepening. As a result
of the obvious current state of insecurity, victims may feel less capable of reporting or fleeing,
especially if they are women and girls with mental or physical disabilities. Additionally, many
Caribbean women are primary breadwinners and single parents; thus the challenge of managing
childcare and work would fall disproportionately on them.347

COVID-19 and Socio-Economic Rights Insecurity
Women are disproportionately impacted by food insecurity and lack of access to essential
products and services (water/energy) with noted difficulties in obtaining adequate and healthy
food and adequate access to sanitation and power.348 The International Covenant on Economic,
Social, and Cultural rights places a premium on the right to social security or social protection
(ICESCR). The Covenant requires State parties to gradually assure the provision of appropriate
healthcare, suitable housing, safe drinking water and sanitation, and food. Reduced working hours
and restrictions on field trips and personal connections because of the epidemic had a direct
effect on beneficiaries, with the most vulnerable being the most severely affected. Additionally,
the circumstance harmed women and children's access to social safety and psychological care.349
Reduced working hours and stay-at-home orders as a result of the epidemic had a direct effect
on beneficiaries, with the most vulnerable being the most severely affected. Additionally, the
circumstance harmed women and children's access to social safety and psychological care. It is
worth mentioning that this crisis was especially tough for women who are disabled, since some
need the care of others to function. Physical barriers and inadequate public transit meant that
women with disabilities had major reductions in mobility and care and were forced to depend on

345

Ibid

346 Janine Mendes-Franco, 'Stay-At-Home Orders Accompanied by Rise in Domestic Violence in Trinidad

& Tobago' (Global Voices, April
10, 2020) <https://globalvoices.org/2020/04/10/stay-at-home-orders-accompanied-by-rise-in-domestic-violence-in-trinidadtobago/> accessed May 20, 2021.
347 Ibid
348 María Noel Vaeza, 'Gender and Covid-19 in Latin America and the Caribbean: Integrating Gender into the Response Framework'
(n321).
349 OSCE, 'COVID-19 Crisis Response: Human Rights and Gender Analysis' (n322).
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family members to live. These cases demonstrate that the most vulnerable suffered the most
severely and often did not get the help they need to survive this trying time.350
In terms of health care, the ICESR covers the right to the best possible level of physical and mental
healthcare, as well as the need to provide the circumstances necessary to provide universal access
to medical services in the case of illness. Additionally, as stated in the CEDAW Concluding
Observations, the Government must implement
temporary specific measures aimed at women from disadvantaged categories, such as
older women and women with disabilities, in sectors like politics and public life, as well
as education, employment, and health.
These groups, however, had difficulties maintaining their treatments and gaining access to
medical facilities throughout the crisis. Women with disabilities and women over the age of 65
faced the greatest barriers to healthcare access since their vulnerable situations were
exacerbated by their membership in the group at greatest risk of complications associated with
COVID-19.351

COVID-19 Policy Measures Adopted by Countries
Across the region, several measures have been adopted and pursued with the aim of assisting
with social and economic concerns. The successfulness of these measures and whether they
effectively address the target areas highlighted in this report shall be assessed in turn.

Social Protection
In Anguilla, efforts ensued in aim of social protection through unemployment benefits to cater to
the unemployed and underemployed through the social security system. The temporary
unemployment assistance benefit through the Social Security Board will provide financial
assistance of up to EC $1,000.00 (US$ 370) per month, to contributors to the fund whose jobs and
wages have been severely impacted by the pandemic. However, such initiative has proven
ineffective when targeting Violence Against Women (VAW), Women’s Economic Security (WES)
or supporting unpaid care.352
However, one measure successfully targeting WES was found in Antigua and Barbuda via their Inkind support social assistance initiative, whereby, in response to the COVID-19 pandemic, the
Ministry along with the PDV Caribe Antigua and Barbuda Limited (PDVCAB) provided food
packages and essential medication during the imposed curfew to populations in vulnerable

350

Ibid
OSCE, 'COVID-19 Crisis Response: Human Rights and Gender Analysis' (n322).
352 Ibid
351
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situations, especially elderly living alone, single- or female-headed households, persons with
disabilities and unemployed people with children through the COVID-19 Emergency Food
Assistance Program.353 Similarly, in the Bahamas emergency food assistance is being provided to
persons in vulnerable situations due to the COVID-19 pandemic. This Task Force is a public-private
initiative to provide emergency food assistance for populations affected by the COVID-19
pandemic, delivering emergency food assistance for 12 weeks, from June 1 to August 31, 2020.
Women headed households are specifically benefitting from this measure. In addition, the
Department of Social Services continues to provide assistance through issuing COVID-19
Emergency Food Coupons.354

Violence Against Women
The Awareness raising campaigns of Barbados which promoted messages about gender-based
violence were disseminated widely, including to the women’s organisations. This initiative was
held in collaboration with UNFPA and addresses domestic violence against women.355
Additionally, in the context of the COVID-19 crisis, a helpline service has been provided for women
who are survivors of domestic violence or abuse. This social services helpline was initially
established to provide guidance and other assistance to the elderly, persons with disabilities and
other vulnerable groups during the COVID-19 pandemic. Its services now include assistance for
survivors of abuse whose lives may be in danger while spending more time at home with
aggressors during the pandemic related shutdown.356
To strengthen available services in the fight against domestic violence against women, Belize
launched coordinated services in the gender-based violence referral pathway. COVID-19 Crisis
Response Women’s Department’s on-call system provides safe houses and emergency protection
orders and psychosocial support.357 Similar to Barbados, St. Kitts and Nevis has also pursued
service strengthening measures in the form of hotline and reporting efforts to combat VAW. Here,
the COVID-19 Hotline 311, a toll-free government hotline established in partnership with
telecommunications company FLOW, has been set up to provide information and advice on

353

ECLAC, ‘COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures', (Antigua and
Barbuda, August 21, 2020) <https://cepalstat-prod.cepal.org/forms/COVID-countrysheet/index.html?country=ATG > accessed May
20, 2021.
354 ECLAC, 'COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures' (Bahamas,
October 1, 2020) <https://cepalstat-prod.cepal.org/forms/COVID-countrysheet/index.html?country=BHS&theme=8> accessed
May 20, 2021.
355 ECLAC, ‘COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures' (Barbados,
March 22, 2021) <https://cepalstat-prod.cepal.org/forms/covid-countrysheet/index.html?country=BRB&theme=8> accessed May
20, 2021.
356 Ibid.
357 ECLAC, 'COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures' (Belize, March
9, 2021) <https://cepalstat-prod.cepal.org/forms/covid-countrysheet/index.html?country=BLZ&theme=8> accessed May 20, 2021.
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concerns related to the pandemic and the ongoing national lockdown, while also facilitating
emergency assistance when needed.358

Economic Security
Jamaica issued the COVID Small Business Grant: whereby, all small businesses with sales of 50
million USD or less, and which filed taxes in the 2019/20 financial year, and filed payroll returns
indicating they have employees, will be eligible for a one-time COVID small business grant of
100,000.359 However, this initiative proves unsuccessful in securing Women’s Economic security
and mitigating economic issues arising from the pandemic. Only seen in Trinidad and Tobago, flexi
work arrangements linked to new Pandemic Leave for employed persons faced with the COVID19 outbreak. “Pandemic leave” has been introduced as a new classification of paid leave for public
officers, fixed term contract and short-term contract employees, on the job trainees, and those
not eligible for sick leave. Employers are urged to implement remote work arrangements
whenever possible as part of this effort to reduce the need for employees with children to
physically attend work. Employers are required to seek possibilities for shift work and staggered
working hours or rostering to effectively aid in providing unpaid care in cases when it may not be
practicable for employees with children to work from home. When both parents are present in a
family, one parent is encouraged to stay at home while the other attends work, and when
alternative work arrangements are not possible, the employee is to be allowed to stay at home
with their dependents without facing disciplinary action or non-payment of salary.360
It is apparent from research and evidence that the level and extent of measures adopted across
the region prove insufficient and insignificant when compared to the heightened risks and issues
arising from the pandemic which served to exacerbate an existing crisis of domestic violence,
unpaid care and economic security faced by women.

358

ECLAC, ‘COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures' (St. Kitts and
Nevis, June 26, 2020) <https://cepalstat-prod.cepal.org/forms/covid-countrysheet/index.html?country=KNA&theme=8> accessed
May 20, 2021.
359 World Bank Group, ‘Tracker of Subsidies and State Aid to mitigate COVID-19 Effects’ (Dataviz.worldbank.org, 2021)
<https://dataviz.worldbank.org/views/AIDCOVID19/Overview?%3Aembed=y&%3AisGuestRedirectFromVizportal=y&%3Adisplay_count=n&%3AshowAppBanner=false&%3A
origin=viz_share_link&%3AshowVizHome=n#2>> accessed May 20, 2021.
360 ECLAC, 'COVID-19 Observatory in Latin America and Caribbean - Follow-Up of The Evolution of COVID-19 Measures', (Trinidad and
Tobago, June 26, 2020) <https://cepalstat-prod.cepal.org/forms/COVID-countrysheet/index.html?country=TTO&theme=8>
accessed May 20, 2021.

189

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

Recommendations
COVID-19 and Domestic Violence and other forms of Gender-based
Violence
Protective and Preventative Measures Against Domestic Violence
Adopt regulatory and legislative structures that advance existing laws against gender-based
abuse, such as the Sexual Offenses and Domestic Violence Act (SODV Act).361 Additionally,
regional governments can establish a National Health Policy to guide the government in
implementing policies to address health-related issues in accordance with the Constitution and
international standards.362
Implementation of Sexual and Gender-Based Violence-Related Healthcare Services aimed at
preventing sexual assaults, gender-based violence, domestic violence, and considers the
following:363






Medical Treatment: Victims of sexual offenses must be handled according to established
protocols – in the absence of those guidelines, the WHO's Guidelines on medico-legal
treatment for victims of sexual assault must be followed; and those victims must be
assessed by a nurse or medical doctor, but no time period is specified for such
assessment.
Secondary Victimization: Sexual assault victims should be handled in a way that
minimises secondary distress, and a health practitioner's inability to do so can result in
administrative action.
Domestic Violence: Domestic violence is interpreted generally to involve physical, sexual,
mental, and economic assault, as well as controlling and coercive behaviour and coercion,
harassment and stalking, property destruction, and unauthorised intrusion into property.

Inadequate accommodation may play a direct role in women living in abusive situations. Due to a
shortage of housing, many women who have escaped domestic abuse have been confirmed to
return to their homes and hence to violence. As a result, initiatives must include access to shelters
and alternative housing for victims of gender-based violence and sexual abuse. There remain too
few options for persons attempting to escape from domestic violence to find haven.

361

ICJ, ‘Swazi Women’s right to health during the time of COVID-19 Recommendations…’ (n337) 7.
Ibid 22.
363 Ibid 7.
362
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Competent national and local authorities can ensure that shelters are maintained and/or that
additional facilities (public or private facilities open to the public) are established so that women
and girls have access to safe spaces when quarantine and stay-at-home orders are imposed.







Women’s and girls' programmes for disclosing abuse and receiving assistance should stay
available, and any services and lines formed to provide assistance during the pandemic
should include measures calling for timely reporting of domestic violence,
disappearances, feminicide danger, and related events.
Travel limits may be waived for women victims of abuse who need help outside the home
or who escape violent or exploitative environments. Law enforcement authorities should
be directed to recognise certain circumstances in order to deter suspects from being revictimized or prosecuted. States can bolster initiatives to better recognise victims of sex
trafficking.364
During quarantine, assistance to women and girls who have become casualties of genderbased abuse, particularly sexual violence, should be deemed urgent
Public awareness drives on available aid measures after the pandemic should begin, and
these should provide information about resources available to women and girls who are
victims of abuse during quarantine. Efficient contact channels must be utilised to do this,
taking into consideration the psychological distancing strategies in place.

States can also ensure that sexual and reproductive health resources are available and accessible
as critical facilities and factor them into attempts to prioritise support for populations during the
COVID-19 crisis response, as follows:








364

Priority should be provided to pregnant and breastfeeding mothers. States should adhere
to WHO rules on pregnant and breastfeeding women's access to healthcare.
Voluntary pregnancy termination, fertility treatment, and postpartum care should be
deemed critical services during quarantine, and all contingency measures should reflect
this. To maintain connectivity, these facilities should be excluded from travel restrictions.
Measures can be taken to prioritise treatment in territories and nations where access to
these facilities has traditionally become more difficult.
During a crisis, healthcare facilities for women and girls who have become victims of
sexual abuse should be ensured, including the consistent implementation of applicable
protocols or directives in each nation and in compliance with States' human rights
obligations.
States should maintain an intersectional commitment to the right to active disclosure by
ensuring the distribution, publishing, and public access to knowledge about sexual and
reproductive health care during the pandemic and any special steps taken to ensure
access throughout the epidemic.

María Noel Vaeza, 'Gender and Covid-19 in Latin America and the Caribbean: Integrating Gender into the Response Framework'
(n321).
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Access to Justice
Impunity is one of the most significant barriers to access to justice for women and girls who are
victims of abuse in the country. States bear a unique responsibility to ensure proper care in
investigating and punishing any instances of gender abuse. The Inter-American System for the
Defence of Human Rights has determined that judicial ineffectiveness in these instances promotes
impunity, perpetuates gender violence, and sends a message to the culture that violence against
women is acceptable. The commitment to guarantee women's rights to justice should be
specifically adhered to in contingency preparations for the COVID-19 crisis.
The following actions should be taken:












Government agencies' capacity to accept and manage grievances can be strengthened by
the implementation of special steps required to guarantee the continued availability of
judicial actors.
During quarantine, assistance and rehabilitation programmes for women and children, as
well as victims of abuse, should be deemed critical, and local and national officials should
take measures to ensure their continued availability.
Victims of abuse should be able to file charges and request protection in a variety of ways,
including electronically, via telecommunications, or by some alternate methods, taking
into consideration current travel limitations.
When performing their duties throughout the crisis, security forces and law enforcement
can prioritise reacting to and investigating allegations of abuse against women and
children.
Any extension of judicial time limits should take into consideration the need to guarantee
timely access to justice for women and girls who have become victims of crime, while
excluding unnecessary pauses.
Special mechanisms should be established to ensure the correct processing of forensic
evidence for use in criminal trials in situations of physical, sexual, and/or psychological
abuse.

Women and Girls, Migration, And Human Mobility
UNHCR and International Organization on Migration have noted that the rights of migrants,
refugees, internally displaced people, and persons at risk of statelessness must be secured
throughout the pandemic response, and that even as borders are closed, the concept of nonrefoulement must be adhered to. (This is explored in the Refugee/Asylum Seeker component of
this report) Regional human rights organisations have often emphasised the critical nature of
securing migrants' and refugees' lives and wellbeing in the COVID-19 crisis, citing the drastic
effects of State responses in the Americas, including border closures and other interventions
impacting these populations. As such, the policies implemented in response to COVID-19 must
not obstruct or eliminate access to demands for humanitarian protection; nor can public welfare
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issues excuse "the systemic usage of immigrant detention against persons or categories of asylum
seekers or refugees." In their COVID-19 action plans, UN experts have urged States to take
immediate steps to secure refugees and trafficked individuals. The policies outlined above should
extend to women and girls who are migrants or refugees, as well as, more generally, to women
and girls who are in transit across the region's countries, regardless of their immigration status.
Border closures would increase the use of illegal border crossings, putting women and girls at
greater risk of abuse, exploitation, and human trafficking, especially for sexual exploitation.
States should also take steps to account for the crisis's unequal effects on women and girls in
movement, including the following:









Establish transparent service delivery networks for migrants and incorporate links to
healthcare and preventive programmes into pandemic contingency planning for all
migrants, regardless of their migration status.
Assure that women and girl migrants have access to vital healthcare facilities, including
sexual and reproductive health services, in compliance with the above guidelines.
States should improve their capacities and enforce procedures for identifying and
assisting victims of human trafficking, especially in areas where borders are closed, or
migration is limited due to the crisis.
Immigration officials should recommend immediately expanding the period limits for
immigration hearings, asylum petitions, and travel visas, or taking other effective steps to
ensure that migrant women and girls have complete access to the same health care and
social security as the rest of the community during the pandemic, in accordance with
existing international norms.
States that arrest migrants and asylum seekers exclusively on the basis of their immigrant
status, putting them at an increased risk of COVID-19 contamination, should promptly
free them and adhere to the policy of utilising detention only under extraordinary
circumstances. They can guarantee that refugees without prejudice have access to lifesaving medical assistance.

Other Recommendations
1.
2.
3.
4.

Ensure that gender-disaggregated statistics and gender analyses are accessible.
Have enough services to meet the needs of women and girls.
Ascertain that the urgent concerns of women working in the health sector are met.
Advocate for legislative changes that consider, alleviate, and redistribute household
overwork.
5. Adopt legislation to compensate unpaid workers directly, both domestic and foreign
employees. Ascertain their participation in cash transfer programmes.
6. Advocate for concrete policies aimed at empowering women and reviving the economy
(access to credit, financial services, technology, new markets).
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COVID-19 and Persons with Disabilities
Introduction
The pre-pandemic position of persons with disabilities (PWDS) within the Caribbean region, was
marked by high levels of stigma and discrimination.365 As such, Across the Caribbean, there is
limited access to healthcare, education, and employment and “few schools, workplaces, public
spaces, buildings, transport systems and cultural services are designed to be accessible to persons
with disabilities.”366 The COVID-19 pandemic has exacerbated these existing problems and have
made the lives of PWDs overwhelmingly difficult.367 This is mainly due to the measures that have
been adopted by governments and institutions to address the threat posed by the virus. These
measures have impacted PWDs in three broad ways:




inequitable policies that have led to difficulty accessing healthcare;
lockdown, Social Distancing and Curfew measures that have led to adverse social,
psychological and economic impacts; and
blanket Restrictions on accessing care homes, hospitals and lockdown measures that
deprived PWDs of rights.

International and Regional Framework
The lives, well-being, and dignity of PWDs are firmly protected in international and regional
human rights instruments to which Commonwealth Caribbean governments have acceded. The
key international instruments that provide protections for PWDs include:368







The UN Convention on the Right of Persons with Disabilities (CRPD) (2007);
2030 Agenda for Sustainable Development (2015);
Montevideo Consensus on Population and Development (2013);
Declaration of Pétion-Ville (2013);
Jomtien World Declaration on Education for All (1990); and
Salamanca Framework for Action (1994)

365

Francis Jones and Luanne Serieux-Lubin, ‘‘Disability, Human Rights and Public Policy in the Caribbean’ (Economic Commission for
Latin
America
and
the
Caribbean,
January
2018)
<https://www.cepal.org/sites/default/files/publication/files/43306/S1701279_en.pdf> accessed May 25, 2021.
366 Ibid 7.
367
Guyana Chronical, ‘CARICOM: COVID-19 Places Heavy Impact on Persons with Disabilities’ (December 2, 2020)
<https://guyanachronicle.com/2020/12/02/caricom-COVID-19-places-heavy-impact-on-persons-with-disabilities/> accessed May
25, 2021.
368 ECLAC, ‘COVID-19 Reports: Persons with Disabilities and Their Rights in the COVID-19 Pandemic: Leaving No One Behind’ (January,
2021) < https://repositorio.cepal.org/bitstream/handle/11362/46603/1/S2000790_en.pdf> accessed May 25, 2021.

194

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

These instruments prioritise non-discrimination of PWDs and provide for measures to ensure their
physical, psychosocial, and economic well-being.
Table 17: International Instruments Adopted by Select Countries in the Region

WHICH INTERNATIONAL INSTRUMENTS HAVE EACH COUNTRY ADOPTED?
Country

Convention on the
Rights of Persons
with Disabilities
Signed Ratified
& Yes
Yes

Antigua
Barbuda
The Bahamas
Barbados
Belize
Dominica
Grenada
Guyana
Jamaica
St. Lucia
St. Kitts & Nevis
St. Vincent &
the Grenadines
Trinidad
&
Tobago

CRPD Optional
Protocol
Signed
Yes

Ratified
No

2030 Agenda for
Sustainable
Development
Signed
Yes

Declaration of
Petion-Ville
Ratified
Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
No

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes

No
No
No
No
No
No
Yes
No
No
No

No
No
No
No
Yes
No
No
No
No
Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes

Yes

No

No

No

Yes

National Legal Frameworks
Most jurisdictions in the region have inadequate legal protections for Persons with Disabilities
with only four jurisdictions at present having any form of legislation, and the adequacy,
enforceability and operationalization of these legal frameworks where they do exist remain highly
variable and ineffectual.
Table 18: Legislative Protections Afforded to Persons with Disabilities in Select Countries

Country

Legislative Protections for PWDs

Antigua & Barbuda

Disabilities and Equal Opportunities Act, 2017

Barbados
The Bahamas

N/A
Persons with Disabilities (Equal Opportunities) Act,
2014
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Country

Legislative Protections for PWDs

Dominica

N/A

Grenada

N/A

Guyana

Persons with Disabilities Act, 2010

Jamaica

Disabilities Act, 2014

St. Lucia

N/A

St. Kitts & Nevis

N/A

St. Vincent & the Grenadines

N/A

Trinidad & Tobago

NA

Impacts of COVID-19 Measures on PWDs
Difficulty Accessing the Healthcare System
Table 19: International Commitments to the Health of Persons with Disabilities

Key Area

UN Convention on the
Rights of Persons with
Disabilities

2030 Agenda
for
Sustainable
Development

Access
to
Healthcare,
Habilitation
and
Rehabilitation

Article
25:
States
Parties recognise that
persons
with
disabilities have the
right to the enjoyment
of
the
highest
attainable standard of
health
without
discrimination on the
basis of disability.
States Parties shall take
all
appropriate
measures to ensure
access for persons with
disabilities to
health services that are
gender-sensitive,
including
healthrelated rehabilitation.

Goal 3: Ensure
healthy lives
and promote
well-being for
all at all ages
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Montevideo
Consensus on
Population
and
Development
Priority Action
77: Promote
the
development
and well-being
of people in all
territories
without any
form of
discrimination,
and provide
full access to
basic
social
services and
equal
opportunities
for
populations
whether they
live in urban or

Declaration of
Pétion-Ville

“We resolve to
take
the
necessary steps
towards
building
a
physical
and
social
environment
that promotes
the habilitation,
rehabilitation
and integration
of persons with
disabilities,
taking
into
account issues
with respect to
their access to
facilities open
to the public
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Key Area

UN Convention on the
Rights of Persons with
Disabilities

2030 Agenda
for
Sustainable
Development

Article 26: “States
Parties shall…enable
persons
with
disabilities to attain and
maintain
maximum
independence,
full
physical, mental, social
and vocational ability,
and full inclusion and
participation in all
aspects of life. States
Parties shall organise,
strengthen and extend
comprehensive
habilitation
and
rehabilitation services
and programmes…”

Montevideo
Consensus on
Population
and
Development
rural areas, in
small,
intermediate
or large cities
or
in
isolated
areas or small
rural
settlements

Declaration of
Pétion-Ville

including
buildings,
transportation,
and
other
public
social
and
health
services,
including
counselling and
access
to
reproductive
health care and
services, while
also promoting
their
equal
opportunity to
education and
employment.”

Inequitable emergency healthcare protocols
Equitable healthcare for persons with disabilities means “receiving the same chance of maximum
healthcare as their non-disabled peers.”369 However, in public health, equity entails maximising
the total number of lives saved. These two different perceptions of equity have come into direct
conflict during the COVID-19 pandemic, where the immense strain on healthcare resources have
required healthcare providers to adopt triage protocols to determine who should be allocated
hospital beds, ventilators, and life-saving medications, and who should not.370
Medical practitioners, in their attempt to save more lives, usually prioritise patients who:371


have a higher chance of long-term survival at an improved quality of life; and

369

Katie Savin and Laura Guidry-Grimes, ‘Confronting Disability Discrimination During the Pandemic’ (The Hastings Center, 2 April
2020) <https://thehastingscenter.org/confronting-disability-discrimination-during-the-pandemic/> accessed May 19, 2021.
370 Ibid; ‘Against Personal Ventilator Reallocation’ (Cambridge Quarterly of Healthcare Ethics, Volume 30, Issue 2, April 2021, pp. 272
- 284) < https://www.cambridge.org/core/journals/cambridge-quarterly-of-healthcare-ethics/article/against-personal-ventilatorreallocation/64C7AF7FED837BB66BD9315BCE74CDE2> accessed May 19, 2021.
371 Ibid.
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will utilise the least resources.

This assessment is highly susceptible to indirect discrimination against persons with disabilities.
This is because non-disabled persons usually view persons with disabilities as having a lower
quality of life.372 Moreover, persons who have disabilities that shorten their life span or which
require a large amount of time and resources, are placed particularly low on the priority list. 373
Thus, pandemic protocols are likely to result in persons with disabilities being disproportionately
denied care in favour of non-disabled persons under the guise of ‘efficient’ resource allocation.374
Disability activists advocate for practitioners to engage in a ‘first come, first served’ approach
when allocating scarce healthcare resources to persons who are at similar levels of treatment
urgency.375 This approach is considered fairer as it excludes considerations of ‘quality of life’ and
‘survivability’, which are skewed against persons with disabilities. However, some medical experts
have warned that the ‘first come, first served’ approach can result in excess mortality.376 In the
region, there have been reports of PWDs being refused healthcare amidst the pandemic.377
Some Commonwealth Caribbean jurisdictions, such as Antigua and Barbuda in the Quarantine Act
(COVID-19 Regulations), made rights-sensitive approaches to persons with disabilities, the elderly,
and children, by allowing special provision at government facility, or special arrangements for selfquarantine at home. In St. Lucia, the government has placed specific focus on ensuring that
children with disabilities have adequate access to physical, mental, and psychosocial
healthcare.378 This has been done through the provision of hygiene and care kits to children with
disabilities and their families, as well as to children in foster care; distributing packages which
include instructions for accessing mental health and psychosocial support (through a virtual
platform funded by USAID); and increasing the child disability grant.379 COVID-19 vaccination
campaigns have been another area where the healthcare of PWDs have been prioritised. In
Barbados, the National Disabilities Unit made early efforts for PWDs to be vaccinated by
establishing a special procedure for the registration of PWDs who were desirous of getting the
vaccine.380

372

Ibid.
Disability Rights Education and Defense Fund, ‘Preventing Discrimination in the Treatment of COVID-19 Patients: The Illegality of
Medical Rationing on the Basis of Disability’ (March 25, 2020) <https://dredf.org/wp-content/uploads/2020/03/DREDF-PolicyStatement-on-COVID-19-and-Medical-Rationing-3-25-2020.pdf> accessed May 19, 2021.
374 Ivanka Antova, ‘Disability Rights During COVID-19: Emergency Law and Guidelines in England’ (Medical Law Review, Volume 28,
Issue 4, Autumn 2020, Pages 804–816) <https://doi.org/10.1093/medlaw/fwaa026> accessed May 19, 2021.
375 Disability Rights Education and Defence Fund (n373).
376 Savin and Guidry-Grimes, ‘Confronting Disability Discrimination During the Pandemic’ (n369).
377 ECLAC, ‘COVID-19 Reports: Persons with Disabilities and Their Rights in the COVID-19 Pandemic: Leaving No One Behind’ (n368) 2
378 UNICEF, ‘Saint Lucia, UNICEF Partner to Provide Cash and Care Support as Part of COVID-19 Response’ (December 2, 2020)
<https://www.unicef.org/easterncaribbean/press-releases/saint-lucia-unicef-partner-provide-cash-and-care-support-part-COVID19-response>.accessed May 25, 2021.
379 Ibid
380 Barbados Government Information Service, ‘Vaccine Registration for Persons With Disabilities’ (February 22, 2021)
<https://gisbarbados.gov.bb/blog/COVID-19-vaccine-registration-for-persons-with-disabilities/> accessed May 25, 2021.
373
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Impact on the Right to Education
Table 20: International Commitments to the Education of Persons with Disabilities
Key Area

UN Convention on
the Rights of
Persons with
Disabilities

Access to Article 7: “States
Education Parties shall take all
necessary measures
to ensure the full
enjoyment by
children with
disabilities of all
human rights and
fundamental
freedoms on an
equal basis with
other children.”

Article 24: “States
Parties recognise the
right of persons with
disabilities to
education. With a
view to realizing this
right without
discrimination and
on the basis of equal
opportunity, States
Parties shall ensure
an inclusive
education system at
all levels and lifelong
learning… States
Parties shall enable
persons with
disabilities to learn
life and social
development skills to
facilitate their full
and equal
participation in
education and as
members of the
community.”

2030 Agenda
for
Sustainable
Development

Montevideo
Consensus on
Population
and Development

Declaration of
Pétion-Ville

Goal 4: Ensure
inclusive and
equitable
quality
education and
promote
lifelong
learning
opportunities
for all

Priority Action
9: “Invest in
youth, through
specific public
policies and
differentiated
access,
especially
through
the provision,
without
discrimination,
of universal,
free, public,
secular, highquality,
intercultural
education …”

“We resolve to
take the necessary
steps towards…
promoting… equal
opportunity to
education… We are
committed to
promoting within
our homes, schools
and communities a
greater awareness
of the needs of
children and youth
with disabilities,
and agree to
develop and
implement
measures to
ensure continued
improvement in
the home, the
school and the
community that
assures their equal
right to education
and participation.”
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Jomtien
World
Declaration
on Education
for All
(1990)
“In order to
attract and
retain children
from
marginalized
and excluded
groups,
education
systems
should
respond
flexibly…
Education
systems must
be inclusive,
actively
seeking out
children who
are not
enrolled, and
responding
flexibly to the
circumstances
and needs
of all learners”

Salamanca
Framework
for Action

“…schools
should
accommodate
all children
regardless of
their physical,
intellectual,
social,
emotional,
linguistic or
other
conditions.
Regular
schools with
this inclusive
orientation are
the most
effective
means of
combating
discriminatory
attitudes,
creating
welcoming
communities,
building an
inclusive
society and
achieving
education for
all; moreover,
they provide
an effective
education to
the majority of
children and
improve the
efficiency and
ultimately the
costeffectiveness
of the
entire
education
system.”
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Students with disabilities are less likely to be able to access and benefit from distance learning
mechanisms that have been implemented due to COVID-19 lockdown measures.381 In addition to
routine challenges, such as access to internet, students with disabilities face particular hindrances,
including lack of disability accessible software and learning materials.382 Online learning may also
prove especially difficult for persons with intellectual disabilities.383 Given that youth with
disabilities already face significant barriers to entering the workforce, this disruption in their
education and training programmes is likely to disproportionately impact their quality of life in
the future.384 There has been limited efforts by regional Governments to address the educational
needs of students with disabilities. However, there have been recent commitments by the
Governments of Barbados385 and Guyana386 to provide PWDs with vocational training, as well as
a commitment by the Government of Barbados to expand distribution of assistive learning devices
and create disability-inclusive learning environments.387 Notably, UNICEF Jamaica has developed
virtual educational tools and activities that are inclusive and accessible by children with
disabilities.388

Impact on the Right to Work
Table 21: International Commitments to Employment of Persons with Disabilities
Key Area

UN Convention on
the Rights of
Persons with
Disabilities
Access
to Article 27: “States
Employment/Income Parties
recognise
the right of persons
with disabilities to
work on an equal
basis with others;
this includes the
right
to
the
opportunity to gain

2030 Agenda for
Sustainable
Development
Goal 8: Promote
sustained, inclusive
and
sustainable
economic growth and
full and productive
employment
and
decent work for all

381

Montevideo
Consensus on
Population and
Development
Priority Action 10:
Promote and invest in
labour
and
employment policies
and special training
programmes
for youth to boost
personal and collective
capabilities
and

United Nations, ‘Policy Brief: A Disability Inclusive Response to COVID-19’ (May 2020) page 6 <
https://unsdg.un.org/sites/default/files/2020-05/Policy-Brief-A-Disability-Inclusive-Response-to-COVID-19.pdf> accessed May 25,
2021.
382 United Nations, ‘COVID-19 And the Rights of Persons with Disabilities: Guidance’ page 6, (OHOCR, April 29, 2020)
<https://www.ohchr.org/Documents/Issues/Disability/COVID-19_and_The_Rights_of_Persons_with_Disabilities.pdf>
accessed
May 25, 2021.
383 Ibid 6.
384 United Nations, ‘Policy Brief: A Disability Inclusive Response to COVID-19’ (n381) 6.
385 Barbados Government Information Service, ‘Message to Commemorate Month of the Disabled’ (March 3, 2021)
<https://gisbarbados.gov.bb/blog/message-to-commemorate-month-of-the-disabled/> accessed May 25, 2021.
386 DPI (Department of Public Information) Guyana, ‘$120M to Support Persons Living with Disabilities’ (February 14, 2021)
<https://dpi.gov.gy/120m-to-support-persons-living-with-disabilities/> accessed May 25, 2021.
387 Barbados Government Information Service, ‘Message to Commemorate Month of the Disabled’ (n385)
388 UNICEF, ‘Children with Disabilities’ (2021) <https://www.unicef.org/jamaica/children-disabilities> accessed May 25, 2021.
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Key Area

UN Convention on
2030 Agenda for
the Rights of
Sustainable
Persons with
Development
Disabilities
a living by work
freely chosen or
accepted in a labour
market and work
environment that is
open, inclusive and
accessible
to
persons
with
disabilities”

Montevideo
Consensus on
Population and
Development
initiative and to enable
them to
reconcile studies and
work activities, without
precarious
working
conditions
and
guaranteeing
equal
opportunities
and treatment

In most countries, persons with disabilities are generally more likely to be terminated from their
jobs.389 This situation may be exacerbated due to COVID-19 lockdown measures that require
persons to work from home and which have resulted in widespread unemployment. PWDs may
not have homes which are equipped with equipment and support typically available in the
workplace and are at higher risk of losing their income and job.390 Furthermore, lockdown and
curfew measures may have an indirect influence on people with disabilities by restricting family
members and breadwinners from working, thereby lowering the household's overall income.391
Recently, the Government of Barbados has committed to an aggressive suite of measures which
address the increasing unemployment of PWDs.392

Access to Information
Public information on COVID-19 measures is usually not presented in a format that is accessible
to persons with disabilities, who may require mechanisms such as sign language interpretation
and captioning.393 Since enforcement of policies and measures usually involve criminal penalties,
it is imperative that persons with disabilities are able to remain up-to-date with the constantly
changing policies and regulations so that PWDs can avoid brushes with the law. Some
Commonwealth Caribbean jurisdictions, such as Antigua and Barbuda, initially failed to
incorporate these accessible features into their public communications, resulting in outcries from
the disability advocates and the disabled community.394 In response to the region-wide failures in
this regard, the CARICOM Special Rapporteur on Disability called for sign language interpreters to
be present at all press conferences throughout the region and for persons with intellectual

389

United Nations, ‘Policy Brief: A Disability Inclusive Response to COVID-19’ (n381).
United Nations, ‘COVID-19 And the Rights of Persons with Disabilities: Guidance’ (n382).
391 Ibid.
392 Barbados Government Information Service, ‘Message to Commemorate Month of The Disabled’ (n385).
393 United Nations, ‘Policy Brief: A Disability Inclusive Response to COVID-19’ (n381) 4.
394 The Daily Observer, ‘Disabled Community Appeals for Inclusion in COVID-19 Messaging’, (March 19, 2020)
<https://antiguaobserver.com/disabled-community-appeals-for-inclusion-in-COVID-19-messaging/> accessed May 25, 2021.
390
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disabilities to be provided with easy-to-read materials.395 Since then, some countries, like the
Bahamas, have made special efforts to ensure that sign language interpreters are utilised in
COVID-19 related messages.396 Additionally, in Jamaica, several disability rights’ associations
partnered to launch a ‘Disaster Survival Guide’ in braille,397 and the Jamaica Council for Persons
with Disabilities launched a video series on ‘How Jamaicans can stay healthy in COVID-19’.398
Moreover, in May 2020, the Caribbean Telecommunications Union made commendable strides in
addressing the communication challenges of PWDs. It launched a Caribbean Video Assistance
Service, the first of its kind in the Caribbean region. This service employs agents who serve as sign
language interpreters for persons who are deaf or hard of hearing, as well as persons who can aid
persons who are blind when they need assistance.399

Access to support services
Table 22: International Commitments to Provision of Enabling Environments for Persons with
Disabilities
Key Area

UN Convention on the
Rights of Persons with
Disabilities
Creation
of Article 9: “To enable
Enabling
persons with disabilities to
Environments
live independently and
participate fully in all
aspects of life, States
Parties
shall
take
appropriate measures to
ensure
persons
with
disabilities have access, on
an equal basis with others,
to
the
physical

2030 Agenda for
Sustainable
Development
Goal 9: Build resilient
infrastructure, promote
inclusive
and
sustainable
industrialization
and
foster innovation.

Declaration of
Pétion-Ville

“We
agree
to
support
the
exploration
and
provision of the use
of
assisted
technology,
particularly
Goal 11: Make cities information
and
and human settlements communication
inclusive, safe, resilient technologies
to
and sustainable.
enhance the access

395

Guyana Chronicle, ‘Ensure Inclusion of Persons with Disabilities in COVID-19 Fight’ (March 24, 2020)
<https://guyanachronicle.com/2020/03/24/ensure-inclusion-of-persons-with-disabilities-in-COVID-19-fight/> accessed May 25,
2021.
396
Foulkes Micheal (Hon.), ‘Statement by Honourable Member of Parliament and Parliamentary Secretary Ministry of Social Services
and Urban Development Michael Foulkes MP’ (United Nations and Economic Commission for Latin America and the Caribbean
Regional
Conference
on
Population
and
Development,
December
8,
2020)
<
https://www.cepal.org/sites/default/files/events/files/statement_-_hon_michael_foulkes_-_bahamas.pdf> accessed May 25,
2021.
397
Jamaica Gleaner, ‘Disaster Survival Guide in Braille Launched’ (October 17, 2020) < https://jamaicagleaner.com/article/news/20201017/disaster-survival-guide-braillelaunched#:~:text=A%20survival%20guide%20produced%20in,left%20behind%20when%20disaster%20strikes> accessed May 25,
2021.
398 Jamaica Council for Persons with Disabilities, ‘How Jamaicans can stay healthy in COVID-19’ (posted by UNICEF Jamaica, July 14,
2020) <https://www.youtube.com/watch?v=JfQIbY2ZpqY> accessed May 25, 2021.
399 Telecommunications Authority of Trinidad and Tobago (TATT), ‘Assisting People with Disabilities during COVID-19 and Beyond’ (May
5, 2020) <https://tatt.org.tt/Home/Announcements4/DNNArticleDetailView/tabid/350/ArticleId/475/Assisting-People-withDisabilities-during-COVID-19-and-Beyond.aspx> accessed May 25, 2021.
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Key Area

UN Convention on the
2030 Agenda for
Rights of Persons with
Sustainable
Disabilities
Development
environment,
to
transportation,
to
information
and
communications, including
information
and
communications
technologies and systems,
and to other facilities and
services open or provided
to the public, both in urban
and in rural areas. These
measures, which shall
include the identification
and
elimination
of
obstacles and barriers to
accessibility, shall apply to,
inter alia:
a.
Buildings,
roads,
transportation and other
indoor
and
outdoor
facilities, including schools,
housing, medical facilities
and workplaces;
b.
Information,
communications and other
services,
including
electronic services and
emergency services.”

Article 19: “Persons with
disabilities have access to a
range
of
in-home,
residential
and
other
community
support
services, including personal
assistance necessary to
support living and
inclusion in the community,
and to prevent isolation or
segregation
from
the
community.”
203
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Lockdown measures result in significant disruptions to support services and personal assistance
networks that are vital to some persons with disabilities.400 Due to movement restrictions and
physical distancing measures, many persons with disabilities who rely on others for everyday
functioning find themselves without assistance.401 As a result, PWDs may have difficulty accessing
food, medicine, and other essential goods as well as performing basic tasks like bathing, cooking,
and eating.
In some jurisdictions, such as Belize402 and Grenada,403 persons providing home care services to
PWDs have been exempt from movement restrictions. Additionally, in Jamaica, the COVID-19
Regulations provide that employers must allow employees who care for PWDs to work from home
without prejudice.404 Disability advocates in the region have also called for governments to
provide protective gear to persons who are caring for PWDs to facilitate the continued provision
of care services in a safe and efficient manner.405 Additionally, physical and social distancing
measures can be difficult for PWDs to comply with, as they often rely on close contact with those
who offer them support.406 This results in PWDs being more susceptible to infection with the virus,
which can be passed along from their caregivers. It is, therefore, vital that measures are adopted
to ensure that caregivers of PWDs comply with mask-wearing and sanitation protocols.407

Access to essential services and facilities
Table 23: International Commitments to Equal Access to Essential Services for Persons with Disabilities

Key Area
Access
Essential
Services

UN Convention on the Rights of
Persons with Disabilities
to Article 28: “ensure equal access
by persons with disabilities to
clean water services, and to
ensure access to appropriate and
affordable services, devices and
other assistance for disabilityrelated needs”

2030 Agenda for Sustainable
Development
Goal 6: Ensure availability and
sustainable management of water and
sanitation for all
Goal 7: Ensure access to affordable,
reliable, sustainable and modern energy
for all

There may be barriers to people with disabilities implementing basic hygiene measures required
to operate in public spaces. For example, handwashing may be difficult since facilities may be
physically inaccessible, and a disabled person may have physical difficulty rubbing their hands

400

United Nations, ‘Policy Brief: A Disability Inclusive Response to COVID-19’ (n381) 11.
Ibid.
402 Statutory Instrument No. 62 of 2020, s. 5(2) v.
403 Emergency Powers (COVID-19) Regulations, s. 7(r)
404 Disaster Risk Management Enforcement Measures Order (No.5) 2021, s. 16(3)(c)
405 ‘Disabled Community Appeals for Inclusion in COVID-19 Messaging’ (n 29).
406 ECLAC, ‘COVID-19 Reports: Persons with Disabilities and Their Rights in the COVID-19 Pandemic: Leaving No One Behind’ (n368).
407 Ibid.
401
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together thoroughly.408 Persons with certain disabilities may also have difficulties breathing when
wearing masks.409 As such, their ability to independently access essential services such as
supermarkets and transport services would be limited.
Jurisdictions have progressively ensured that mask mandates included exceptions reflective of the
accommodations necessary to ensure the health and dignity of PWDs. At the onset of the
pandemic, many mask mandates were too broad, with few exceptions. However, later on, mask
mandates became more flexible and accommodating. For example, in Antigua and Barbuda, the
Ministry of Health and Wellness recommended face shields instead of face masks for children
with disabilities.410 Also, in jurisdictions like Guyana411, Trinidad and Tobago412, and St. Kitts and
Nevis413, PWDs who had difficulties wearing masks were officially exempted from the mask
mandate.
Moreover, some countries have sought to ensure that PWDs have access to essential services
despite lockdown measures. The St. Kitts and Nevis Emergency COVID-19 Regulations allowed for
PWDs to have priority access to any business or enterprise during days of limited operation.414 In
Barbados, the Government provided electric buses to meet to the needs of PWDs.415 In the
Bahamas, PWDs were able to access services such as delivery of essential items (food, medicine,
etc.)416, and comprehensive mechanisms were implemented to provide social assistance to
PWDs, such as:417







tax deferrals and financial assistance for specific purposes;
emergency food assistance coupons;
provision of complimentary wheelchairs, walkers, crutches;
publication of emergency listing of essential services beneficial to the Community of
PWDs via WhatsApp;
virtual training sessions on how to access the benefits of National Insurance and Social
Services Assistance and how to use NGOs to enhance leadership skills; and
development of a Mobile App for PWDs and their families to access reliable information
with disability-related services and support.

408

Antova, ‘Disability Rights During COVID-19: Emergency Law and Guidelines in England’ (n374) 2.
ILR School, Cornell University, ‘Disabilities, Face Masks, and the ADA’ (July 2, 2020) <https://www.ilr.cornell.edu/work-andcoronavirus/employer-best-practices/disabilities-face-masks-and-ada> accessed May 19, 2021.
410
Antigua and Barbuda Ministry of health and Wellness, ‘Advice on the Use of Masks for Children in the Community – COVID-19’
(September 3, 2020) <https://covid19.gov.ag/2020/09/08/advice-on-the-use-of-masks-for-children-in-the-community-COVID19/> accessed May 25, 2021.
411 COVID-19 Emergency Measures (No. 17) (30th April 2021), s.12(4)(ii).
412 The Public Health [2019 Novel Coronavirus (2019-Ncov)] (No. 31) Regulations 2020, s.6(4).
413 South Florida Caribbean News, ‘Government of St. Kitts and Nevis Publishes New COVID-19 Regulations’ (August 8, 2020)
<https://sflcn.com/government-of-st-kitts-and-nevis-publishes-new-COVID-19-regulations/> accessed May 25, 2021.
414 Emergency Powers (COVID-19) (No.9) Regulations, s. 16(7) (12).
415 Barbados Government Information Service, ‘Message to Commemorate Month of the Disabled’ (n385).
416 Government of the Bahamas, Ministry of Social Services and Urban Development, ‘Who Is Eligible for Assistance Due to the COVID19 Economic Fall out? (2020) <https://www.bahamas.gov.bs/wps/portal/public/coping%20with%20the%20covid-19> accessed
May 25, 2021.
417 Statement by the Honourable Michael Foulkes, MP (n396).
409
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Governments throughout the region have also provided assistance in the form of cash grants
and/or grocery vouchers for PWDs.418 Non-governmental organisations such as the Barbados
Council for the Disabled have also made vital contributions towards ensuring that persons with
disabilities can access essential services and materials.419 These included: providing accessible
vehicles to help PWDs get around, providing food hampers, establishing a food bank and donating
wheelchairs.420

Susceptibility to Violence
Table 24: International Commitments to Social Protection for Persons with Disabilities

Key Area

UN Convention on the Rights
of Persons with Disabilities
Protection
in Article 11: “all necessary
situations
of measures to ensure the
risk/emergency protection and safety of persons
with disabilities in situations of
risk, including situations of
armed conflict, humanitarian
emergencies
and
the
occurrence of natural disasters”

418

Declaration of Pétion-Ville
“Determined, in this regard, to enhance
national and regional policies and to
strengthen legislative frameworks that
promote the social services and
protection by which persons with
disabilities have the opportunity to
achieve their full individual potential and
to participate meaningfully in the life of
their communities.”

Bahamas: National Commission for Persons with Disabilities, ‘Registration form for Disability Assistance’ (undated)
<https://www.bahamas.gov.bs/wps/wcm/connect/14fc71f9-6d36-4ad0-95d62bcba3b42eb4/PWD+Registration+FORM+FINAL_rev.pdf?MOD=AJPERES> accessed May 25, 2021;
Belize: Ministry of Human Development, Families and Indigenous Peoples’ Affairs, ‘MHDFIPA prepares to launch COVID-19 Cash
Transfer Program’ (November 27, 2020) <http://humandevelopment.gov.bz/index.php/bccat-press-release/> accessed May 25,
2021;
Dominica: GIS (Government Information Service), Dominica, ‘Government of Dominica Launches Social Cash Transfer Assistance
Programme’ (May 20, 2020) <https://news.gov.dm/news/5035-government-of-dominica-launches-social-cash-transfer-assistanceprogramme> accessed May 25, 2021;
Guyana: Inter-American Development Bank, ‘IDB Helps Guyana Ensuring Minimum Levels of Quality of Life for Vulnerable Persons’
(December 11, 2020). <https://www.iadb.org/en/news/idb-helps-guyana-ensuring-minimum-levels-quality-life-vulnerablepersons> accessed May 25, 2021;
Jamaica: Jamaica Information Service, ‘CARE Grant Applications Reopen for Persons with Disabilities’ (October 20, 2020)
<https://jis.gov.jm/care-grant-applications-reopen-for-persons-with-disabilities/> accessed May 25, 2021;
St Lucia: UNICEF, ‘Cash Top-Ups – A Lifeline for Families During the COVID-19 Crisis’ (St. Lucia, November 19, 2020)
<https://www.unicef.org/easterncaribbean/stories/cash-top-ups-lifeline-families-during-COVID-19-crisis> accessed May 25, 2021;
St. Vincent and the Grenadines: Commonwealth Disabled People’s Forum (CDPF), ‘Transcript of CDPF Regional Meeting on Covid-19.
Caribbean & Central America’ (10 July 2020) < https://commonwealthdpf.org/cdpf-regional-meeting-on-covid-19-caribbeancentral-america-10-july/> accessed May 25, 2021;
Trinidad and Tobago: ‘Social Support Strategies for Vulnerable Persons Affected by COVID-19 | Trinidad and Tobago Government
News’ <http://www.news.gov.tt/content/social-support-strategies-vulnerable-persons-affected-covid%C2%AD19#.YK1ICo2SlPZ>
accessed May 25, 2021.
419 Commonwealth Disabled People’s Forum (CDPF), ‘Transcript of CDPF Regional Meeting on Covid-19. Caribbean & Central America’
(10 July 2020) < https://commonwealthdpf.org/cdpf-regional-meeting-on-covid-19-caribbean-central-america-10-july/> accessed
May 25, 2021.
420 Ibid.
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When isolated, persons with disabilities are at a higher risk of domestic violence.421 Access to
remote domestic abuse reporting and help services is particularly difficult for persons with
disabilities, as these services sometimes do not include accessibility features for persons with
disabilities.422 Women and girls with disabilities face a disproportionate level of domestic violence
and abuse.423 The United Nations has recommended the implementation of additional social
protection measures for persons with disabilities in the Caribbean region.424

The Voice of PWDs
When aiming to develop policies that are disability inclusive, it is important to consult with PWDs
themselves and the organisations which represent them, as they have a wealth of knowledge and
experience to share.425 Some jurisdictions have made commendable strides in this regard. For
example, in Belize, the Belize Association of Persons with Disabilities was invited to a discussion
with government authorities on the effects of COVID-19, considerations in improving building
access, necessary legislative amendments, and fulfilment of obligations under the United Nations
Convention on the Rights of Persons with Disabilities.426 In the Bahamas, government authorities
partnered with the National Emergency Management Agency (NEMA) and the Emergency
Operations Centre (EOC) Team to ensure proper representation of PWDs.427 And in Dominica, the
Dominica Association for Persons with Disabilities was engaged by the Ministry of Health to
conduct a video campaign raising awareness on the effects of the COVID-19 pandemic on persons
with disabilities.428
Table 25: Special Accommodations/Exemptions for Persons with Disabilities Adopted in COVID-19
Emergency Regulations

Provision

Country

Date First
Adopted
Exemptions from Guyana
September
30,
Mask Mandate for
2020
PWDs
St. Kitts & August 7, 2020
Nevis

421

Regulation
COVID-19 Emergency Measures
No.10
SRO 38 of 2020 - Emergency Powers
(COVID-19) (No. 13) Regulations

United Nations, ‘COVID-19 And The Rights Of Persons With Disabilities: Guidance’ (n382) 7.
Ibid.
423 ECLAC, ‘COVID-19 Reports: Persons with Disabilities and Their Rights in the COVID-19 Pandemic: Leaving No One Behind’ (n368)
424 United Nations, ‘Protecting the Caribbean’s Most Vulnerable People in the Face of COVID-19: A UN Resident Coordinator Blog’ (UN
News, April 1, 2020) <https://reliefweb.int/report/world/protecting-caribbean-s-most-vulnerable-people-face-COVID-19-unresident-coordinator> accessed May 25, 2021.
425 Ashley Shew, ‘Let COVID-19 Expand Awareness of Disability Tech’ (Spring Nature Limited, 581 Nature 9, May 5, 2020)
<https://media.nature.com/original/magazine-assets/d41586-020-01312-w/d41586-020-01312-w.pdf> accessed May 25, 2021.
426 Government of Belize Press Office, ‘Ministers in the Ministry of Human Development Meet with BAPDA Representatives’ (January
27,
2021)
<https://www.pressoffice.gov.bz/ministers-in-the-ministry-of-human-development-meet-with-bapdarepresentatives/>./> accessed May 25, 2021.
427 Statement by Honourable Michael Foulkes, MP (n396).
428 Dominica Association of Persons with Disabilities (DAPD), ‘DAPD COVID-19 Statement’ (October 23, 2020) < See video here:
m.facebook.com/watch/?v=1054819764964190&_rdr> accessed May 25, 2021.
422
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Trinidad & August 30, 2020
Tobago

Exemptions from
Movement
Restrictions
for
Caregivers to PWDs
Special
accommodations
for employees who
are Caregivers to
PWDs
Priority Access to
essential services
for PWDs

Belize

April 25, 2020

Jamaica

April 13, 2021

St. Kitts & June 12, 2020
Nevis

Special Quarantine Antigua & June 3, 2020
Arrangements for Barbuda
PWDs

pursuant to s.5 of the Emergency
Powers Act
Public Health [2019 Novel
Coronavirus (2019-nCoV)] (No. 26)
Regulations, 2020 Pursuant To
Section 105 of the Public Health
Ordinance, Ch. 12 No. 4, confirmed
by President under 167 of Public
Health Ordinance
Statutory Instrument No. 62 Of 2020

The Disaster Risk Management
(Enforcement Measures) (No. 5)
Order, 2021 Pursuant to Section
26(2) Of the Disaster Risk
Management Act
SRO 25 of 2020 - Emergency Powers
(COVID-19) (No. 13) Regulations
pursuant to s.5 of the Emergency
Powers Act
Quarantine
Act
(COVID-19)
Regulations 2020 pursuant to s.4 of
the Quarantine Act

Recommendations
Enhance Legal Protections




In order to provide enforceable legal protection to PWDs, countries should take steps
towards the full incorporation of international instruments which protect the rights of
PWDs into their domestic legal framework.
PWDs should be consulted and actively involved in every stage of decision-making
regarding their interests.

Increasing Access to Healthcare




Policies should be implemented to prohibit the denial of treatment based on disabilities.
Guidelines for healthcare resource allocation assessments based on quality of life and
level of support needed should be avoided.
Healthcare workers should undergo bias training in order to raise their awareness of the
prejudice faced by PWDs as they navigate the healthcare system.
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PWDs who display symptoms of COVID-19 should benefit from priority testing.
Hospitals and health centres must be equipped with accessibility features such as sign
language interpretation.
Mechanisms should be implemented to ensure the continued supply of medicines and
medical equipment necessary for PWDs.
Health care practitioners should conduct home visits for PWDs who require COVID-19
testing and other health services.
Transportation services tailored to the needs of PWDs should be provided to take PWDs
to health centres.
Research on the impacts of COVID-19 on PWDs should be conducted.

Increasing Access to Education




Learning materials which are developed and distributed through broadcast or physical
means should be adapted so that they are accessible to PWDs.
Policies should be developed and clearly outlined for schools and other educational
institutions to accommodate PWDs.
Parents and caregivers of students with disabilities should be given support though the
provision of assistive devices, as well as through the provision of guidance in the setting
up of equipment.

Increasing Access to Income




Financial support and compensation should be provided to PWDs and their caregivers
who have no access to income or who have reduced incomes due to loss of employment.
Employers of PWDs or their caregivers should allow them to work from home without
prejudice.
Financial support or incentives should also be provided to employers of PWDs or their
caregivers so that they can provide them with accessible equipment to work from home.

Increasing Access to Information


Health information must be presented in accessible formats, which should include sign
language interpretation and easy-to-read text.

Increasing Access to Support Services



Persons providing support to PWDs should be exempted from stay-at-home orders and
movement restrictions.
Community networks should be developed to monitor and coordinate the distribution of
PPE, medical equipment, and essential goods and services to PWDs.
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Increasing Access to Essential Services, Electricity and Potable Water




Special timeframes should be established for PWDs and their support persons to access
grocery stores, pharmacies and other essential services.
Disability support grants and benefits, including financial aid and food vouchers, should
be made available or increased.
Mechanisms should be established for the delivery of food, financial support and other
aid to the homes of PWDs.

Addressing Domestic Violence



Reporting mechanisms such as domestic violence hotlines and emergency shelters should
be accessible for PWDs.
Community support networks should be engaged to provide continuous monitoring of
PWDs’ well-being.

Addressing adverse psychosocial impacts


Governments should avoid imposing blanket stay-at-home and quarantine orders
without making accommodations for PWDs.

PWDs in Institutions





Prisoners with disabilities who are at-risk should be given the opportunity to apply for
early release.
Preventative measures should be implemented to ensure that the spread of the virus is
reduced and that PWDs in prisons and other institutions have adequate access to water
and sanitation facilities, food, and other essentials.
Resources provided to institutions that house PWDs should be increased.

RIGHTS OF CHILDREN IN THE PANDEMIC
Introduction
The outbreak of the COVID-19 pandemic in 2020 has caused major disruptions to the lives of
billions worldwide. Undoubtedly, childhood education has suffered major impacts. In fact, it has
been said that:
One of the most pressing societal consequences of the global response to COVID-19 is the
escalation of school closures, which has deprived millions of children from equitable
learning and reduced their overall well-being. UNESCO estimated that by late March
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2020, more than 190 countries had shut schools in order to slow the spread of COVID-19,
disrupting the schooling of approximately 1.6 billion students, above 90 per cent of total
enrolment.429

How children have been affected - Lost time, years, knowledge
The widespread, ongoing closure of schools as a measure to combat the COVID-19 pandemic has
forced learning institutions to adopt online and broadcast learning methods. However, remote
learning measures have widened the gap between wealthier and poorer children and have
created new inequities in the education system. Furthermore, even for those children who are
able to access remote learning mechanisms, there may still be difficulty learning due to teachers’
lack of skills in using online delivery systems and techniques, or due to a lack of parental
supervision and support in the home environment. Moreover, the quality of remote learning
materials and support varies significantly between wealthy countries and poor countries and
between various socio-economic groupings within countries. Long periods of school closure
coupled with economic hardship may also incentivize higher rates of school dropouts. Even minor
disruptions in a child's education might have serious long-term consequences. Thus, in
jurisdictions where schools have been continuously closed for months to a year due to COVID-19
measures, the long-term impact on children’s educational development is likely to be drastic.
UNICEF reports that children are unlikely to recover from the prolonged period of being out of
school as missing school is associated with damaging reductions in foundational skills. As of the
end of 2020, LAC countries had been estimated to have missed an average 159 in-person school
days.430 On average, between 0.6 and 0.9 years of schooling will be lost as a result of the closures
for five or seven months’ respectively.431 The closure of schools will have long term effects on
productivity as children are likely to enter the workforce at later stages in life.432

Implications exacerbated due to economic class
Children are also negatively affected since the abrupt loss of household incomes will create
pressure for children, particularly adolescents, to drop out from school, not only because of the
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Carolina Alban Conto, Spogmai Akseer, Thomas Dreesen et al, ‘COVID-19: Effects of School Closures on Foundational Skills and
Promising Practices for Monitoring and Mitigating Learning Loss’ (Innocenti Working Paper 2020-13 and the UNICEF Office of
Research-Innocenti,
October,
2020)
<https://www.unicef-irc.org/publications/pdf/COVID19_Effects_of_School_Closures_on_Foundational_Skills_and_Promising_Practices_for_Monitoring_and_Mitigating_Learning_Los
s.pdf> accessed May 26, 2021.
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and
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(March
17,
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<https://openknowledge.worldbank.org/handle/10986/35276> accessed May 26, 2021.
431 Sandra Garcia Jaramillo, ‘COVID-19 and primary and secondary education: the impact of the crisis and public policy implications for
Latin America and the Caribbean’ (UNDP Latin America and the Caribbean #COVID19, Policy Document Series, August 24, 2020
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expenses involved in studying, but also because of the need to generate additional incomes.433
According to a recent study, children in the poorest countries and those from disadvantaged
homes are the ones who are most likely to be excluded from remote learning programmes and to
lack access to digital or broadcast education resources.434 Prospective analysis by Kuhfeld predicts
that there will be “32–37 per cent less progress in reading and a 50–63 per cent less progress in
math than they would have achieved in a typical school year. This will reduce learning
achievements that students typically gain during their lifetime from 7.9 to 7.0 – 7.6 years (Azevedo
et al., 2020)”.435 To keep the cost of attending courses as low as possible, attempts should be
made to lower or even eliminate tuition for the poorest households, as well as to give subsidies
for expenses such as uniforms, transportation, and schoolbooks.436

Mediums
To curb the effects of disruptions to children’s learning and to ensure that children and
adolescents can complete their education, the majority of countries in the region have employed
distant learning initiatives.437 These strategies include: “online education using digital
technologies, educational radio and television broadcasts, delivering study guides and printed
materials in combination with the use of mobile phones.”438 UNESCO has documented the range
of resources used by each country during this period.439 Platforms used by Commonwealth
Caribbean countries include: virtual learning portals such as E-learning, Bahamas Virtual Learning
Portal, CXC Learning Hub, websites with resources for students, teachers and parents, TV
programmes (Belize) and Ministry of Education Radio Programmes.
Children who do not have access to any form of remote learning, such as online, television, or
radio, are mostly from rural areas (76%) and come from low-income families (72%). Aware of the
digital divides, whose impact was further exacerbated by the pandemic, countries are taking
action to improve connectivity440 by employing alternative approaches using social media
platforms like WhatsApp441 that are widely accessible to families, with phone calls and emails also
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Washington,
DC:
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2020)
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accessed May 26, 2021.
440 World Bank, ‘Acting Now to Protect the Human Capital of Our Children…’ (n430).
441 UNICEF, ‘Latin America and the Caribbean COVID-19 Education Response’, (UNICEF LACRO Education Section, July 22, 2020) <
https://www.unicef.org/lac/en/media/14246/file > ac(ncessed May 26, 2021.
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being commonly used.442 Access through mobile phones with zero-rating plans was made
available in 71% of LAC countries, slightly higher than the global average of 63%.443 Governments
throughout the region have worked in partnership with Civil Society and Development partners
to increase access to technology and tablets, even as the rate of students without access to
technology remains high.

For teachers / parents
Throughout the remote learning process, constant communication between teachers and staff
with caregivers, parents and students has become essential to ensure the effectiveness of the
strategies employed,444 maintain motivation and commitment among teachers, families and
children, and assess whether children are learning.445 Countries have taken steps to create
communication and support networks to follow-up on the needs of families.446 Novel methods,
such as telephone testing (phone calls or SMS), have been used to address gaps in knowledge on
whether and how remote education is improving learning.447 The strengthening of the
relationship with families is critical as family engagement with education content encourages
child learning especially at early ages.

High-stakes examinations
The pandemic has also caused many countries to restructure the delivery of high-stake
examinations, which include national examinations, end of primary or secondary school
examinations, and matriculation and entrance examinations. The interruption of these
examinations is delaying the decisions on student progression, certification, qualification and
graduation; thus, inducing critical implications on entry into higher education and the labour
market, quality and equity of learning outcomes, and fairness in qualifications obtained, leading
to lifelong consequences on the students’ and learners’ progression in life as well as a broader
socio-economic impact on the economies and societies.448
UNESCO’s analysis of 144 countries shows that high stakes examinations and national learning
assessments planned for 2020 have been postponed for the first six months for some countries,
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while 16% introduced major changes such as reducing the number of subjects tested or moving
assessments to online format; 8% cancelled them entirely, and 3% reduced the number of tests.449
In the Commonwealth Caribbean, the Caribbean Examinations Council (CXC) postponed its high
school exams from May and June to July 2020, and implemented modified online and offline
formats, with multiple choice assessments plus school-based assessments to determine final
grades.450 Some unresolved dissatisfaction emanating from the process of assessment and the
results raise important child rights issues.

Nutrition / Food – In School Meal Services
The COVID-19 crisis exacerbates hardships concerning the lack of regular access to safe, nutritious
and sufficient food, and may result in an additional 121 million people facing acute food
insecurity.451 In 2019, there were 144 million stunted children under 5 globally, with the COVID19 pandemic projected to add another 3.4 million children under 5.452 In fact:
Children that relied on nutrition services provided by schools may suffer from worsening
health and nutritional status in the short and medium term. Globally, in 2020, an
estimated 39 billion in-school meals have been missed during school closures by the 370
million children who were benefiting from school feeding programmes pre-crisis. While
school feeding programmes are a promising solution in times of crisis, they require some
modifications so that they can be applied during times of school closures. Using cash as a
substitute for school feeding programmes during COVID-19 school closures has been a
common approach.453
However, when schools resume staff involved in handling food must ensure to follow hygiene
rules, wash hands frequently and properly, use masks and gloves, clean and disinfect food
preparation and eating surfaces, and wash utensils appropriately.454 Additionally, reduced
physical activity during the crisis may lead to changes in nutritional status and increase the risk of
children becoming overweight.455 When face-to-face learning resumes, schools should avoid
buffet style, and implement staggered eating times.456
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Conclusion
This crisis may provide an opportunity to re-evaluate the current educational system and create
one that eliminates inequities and allows all children and adolescents in the region to attain their
full potential. This will necessitate a long-term strategy for dealing with the current crisis, as well
as investment in establishing an education system that offers equal access to learning for all
pupils.457 Importantly, recent evidence reminds us that remote learning is not a natural substitute
to face-to-face learning.458 Protecting and emphasising basic learning is critical to minimising the
negative effects that widespread school closures will continue to have on children.

RIGHTS OF INDIGENOUS PEOPLE
Introduction
Often in times of adversity, the inequities in society are made prominent. To this effect, the
indigenous peoples in Guyana and Belize have been no exception during the COVID-19 pandemic.
The indigenous peoples have suffered significant socio-economic impacts during this period.

Impact of COVID-19 on Indigenous Peoples
The effects of the COVID-19 pandemic on indigenous peoples have been diverse. Similar to the
position in many Commonwealth Caribbean territories, the tourism sector has taken a blow, and
the indigenous peoples have experienced this blow in full effect. In Belize, there is usually cultural
tourism where visitors travel to the Garifuna villages to witness and engage in the Garifuna
culture.459 Similarly, in Guyana, several indigenous people own lodges and businesses which
heavily depend on the tourism industry. Due to the pandemic, several indigenous communities
have had to close business down to visitors and consequently, revenue substantially decreased.
They have been left struggling financially and heavily dependent on donations from several
organizations. It has also been highlighted that students belonging to the indigenous communities
have also experienced inequality in the education sector. Lenox Shuman, Deputy Speaker of the
National Assembly in Guyana, emphasised that many indigenous students have limited or no
access to their online classes.460 He pointed out that the students who live on the coastland have
been better equipped than the indigenous students in accessing online learning. It was noted that
there is often no internet connection, and thus, indigenous peoples struggle to adequately
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prepare for their exams or even attend classes. This, therefore, encroaches on their right to access
education since no provision is being made for them to access their education like the nonindigenous students have been able to do. Further, inequitable access was likewise noted in
relation to the absence of adequate personal protective equipment (PPEs). The COVID-19
pandemic has forced indigenous alliances and organizations to fund their own PPE. The
Amerindian People’s Association (APA) had to fund $29.5 million to provide hampers, cleaning
products and other essential supplies.461 The APA has urged the Guyanese Government to provide
more assistance since their funds were limited and cannot sustain the indigenous communities
for an extended period. A lack of PPEs and testing equipment in these communities has
consequently led to the rapid spike of COVID-19 infections in these communities.462

International Law Obligations
United Nations Declaration on The Rights of Indigenous Peoples463
Article 2 states that indigenous peoples are equal to other peoples and should be free from
discrimination. Article 7 states that all indigenous persons have the right to life and liberty. Article
14 explains that indigenous persons have the right to access all levels of education. It is noted in
Article 18 that indigenous peoples should participate in the decision-making process for matters
which concern them. Also, Article 21 states that indigenous peoples should be allowed to improve
their economic and social conditions, including areas of health, and education and States should
take measures to ensure this occurs.
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities464
Article 5 posits that national policies should be enforced to ensure that the interests of minorities
are considered. These policies and programmes could include assistance from the State.
International Covenant on Economic, Social and Cultural Rights465
Article 2 propounds that every State should individually offer assistance or apply for international
assistance to ensure that citizens’ rights can be realized. Article 11 avers that States must ensure
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that all persons have an adequate standard of living. Article 11 also submits that every person has
the right to education, and this education should be accessible to all.
Universal Declaration on Human Rights466
Article 3 states that everyone has the right to life, and Article 7 asserts that all persons are equal
and should have equal protection of the law. Article 21 mentions that everyone should have equal
access to public service, and Article 22 mandates that the State should utilise both national and
international assistance to ensure that the economic, social and cultural rights of persons are
recognised. Article 25 expresses that everyone should have an adequate standard of living,
including the right to security in sickness.

COVID-19 Measures Implemented for the Indigenous Peoples
Despite the overwhelming international obligations that have been adopted, there were few
COVID-19 related measures that were tailored to the needs of indigenous peoples in Guyana and
Belize. In July 2020, the Ministry of Indigenous People’s Affairs distributed food hampers to the
indigenous peoples in Santa Rosa before they were scheduled to undergo a lockdown period due
to the spike in COVID-19 numbers within that community.467 The food hampers were expected to
feed families for up to four weeks. The provision of these food hampers would have conformed
with the socio-economic rights outlined in international law. Months later, in November 2020,
Guyana received USD $7.5 million from the World Bank which was, among other things,
designated to provide advanced medical care to the indigenous peoples of the country.468 This
initiative was a part of the Guyana COVID-19 Emergency Response Project.469 Furthermore, it was
stipulated that these funds were also to ensure that COVID-19 updates and information would be
translated into indigenous languages. This would have ensured that the indigenous communities
were included and had access to the relevant COVID-19 information. In January 2021, the Minister
of Amerindian Affairs in Guyana presented $105 million to twelve indigenous tribes to assist in
their COVID-19 relief effort.470 While noting that the funds would be used for community
purposes, the Minister added that the funds were to further develop Information and
Communication Technology infrastructure. She added that the funds should also be used to
develop infrastructure to generate revenue for the communities. Little evidence of any measures
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adopted by the Belizean Government to assist the indigenous communities was available at the
time of writing.

Conclusion
In light of the above findings, it is evident that the COVID-19 measures concerning the indigenous
peoples are inadequate. States need to do more to ensure that the rights outlined in the
respective declarations and covenants are given effect. COVID-19 policies are necessary but, it is
integral for States to ensure that when such policies and limitations are being implemented,
consideration is given to the impact of indigenous communities. Indigenous persons ought to be
involved in these decision-making processes. More needs to be done in both Guyana and Belize
to ensure the inclusion of indigenous peoples. The States have a responsibility to appeal for
national and international assistance for these minority groups.

PERSONS LIVING WITH HIV AND THE COVID-19
PANDEMIC
Persons living with HIV, lie at the intersection of a number of vulnerabilities particularly
accentuated by stigma and discrimination, despite the significant medical progress in treating HIV
such that a world without AIDS is a (distant) possibility, if Caribbean Governments were to adopt
more human-rights and sound public-health policies.
In the face of this mixed bag of progress, the COVID-19 Pandemic represents a particular and
peculiar challenge for persons living with HIV where service disruptions and existent stigma drive
individuals away from care.

Prediction of HIV spike during COVID-19 Pandemic
The Caribbean Vulnerable Communities Coalition (CVCC) stated that there were already 14,000
Jamaicans who were HIV positive and had no access to medical care even before the COVID-19
pandemic.471 In the same report, Jumoke Patrick of the Jamaican Network of Seropositives noted
that persons living with HIV (PLWHIV) have been unable to access medication because they are
cash strapped. PLWHIV are often struggling to purchase essential goods such as food, and thus,
they cannot afford medication. It was purported that even though the number of infections has
been on the decline in the Caribbean, testing has been halted and it is therefore likely that several
people may be unaware of their HIV status.
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Measures that Could Be Implemented
During COVID-19, UNAIDS Jamaica, in collaboration with the United Nations Children’s Fund
(UNICEF), conducted an HIV/AIDS knowledge quiz for students in Jamaica.472 The results showed
that approximately only one-third of the students between the ages of15-24 understood the
manner in which HIV was transmitted. Manoela Manova, UNAIDS Country Director for Jamaica,
emphasised the need to ensure that there is more awareness of HIV transmission and its
implications. However, from the desk-review, there is no evidence that Caribbean governments
have implemented any COVID-19 measures tailored for the needs of HIV positive persons.
The Pan-American Health Organization (PAHO) strongly suggested that governments should
implement HIV self-testing during the pandemic.473 PAHO reported that the World Health
Organization (WHO) expressed that HIV self-testing is both accurate and safe and would reduce
the number of persons who are unaware of their HIV status. It was noted that HIV self-testing is
also affordable and should be distributed by both the public and private sector. Accompanying
these kits should be communication resources and materials which outline their usage and
information concerning the implications of a positive HIV status. Additionally, International
Organization for Migration (IOM) proposed that pregnant women should be one of the main
recipients of these packages in order to prevent mother-to-child transmission of HIV. Preventing
the child from breastfeeding from his or her HIV positive mother would prevent the transmission
of HIV, and it is therefore vital for these tests to be distributed to pregnant women.
In addition, PAHO suggested that governments could undertake a rapid survey to assess the need
and availability of HIV medications and access to the requisite medical care.474 Such surveys could
be distributed at the community level or even online surveys conducted via telephone. This would
be an important step in allowing the government to tailor COVID-19 measures to the needs of HIV
positive persons. The (IOM) also suggested the importance of defending and respecting human
rights, especially for migrants.475
Equal access to emergency and health services is integral in preventing the increase of HIV positive
cases during the pandemic; all persons must have access to medical care to prevent the HIV
morbidity rate within the region. In light of the above, Caribbean governments ought to take into
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consideration the suggestions made by organizations such as PAHO, WHO and the IOM. It is
integral for Caribbean governments to tailor COVID-19 measures and protocols to the needs of
HIV positive persons and even those persons who are unaware of their HIV status.

RIGHTS OF REFUGEES AND MIGRANTS
Governments have adopted a range of containment measures that are likely to affect migrant and
refugee populations significantly. The net effect of this is, possibly, greater pressure on migrants,
resulting in increases in irregular entry points at the border and crossings and greater risks at sea.
This report explores the detention of migrants in the context of border restrictions, including
border closure and the legality of these and others approaches that have been adopted by various
Caribbean States. The impact of COVID-19 upon the vulnerabilities of migrants is well
documented.476 According to studies on human rights and migrants, the most vivid instances of
vulnerability include obstacles in accessing health care, denial of protection because of border
closure, and the rise of racism, stigma and discrimination. Migrants in irregular situations, asylum
seekers and exploited migrant workers face greater risk. The risk is also particularly high for those
detained in immigration centres or confined in camps with overcrowding, poor sanitation, and
overstretched or inaccessible health services.
With public health and safety being the overriding objective for the implementation of emergency
regulations, Caribbean States sought to restrict movement, close borders and impose mandatory
quarantine periods to control the spread of the virus. However, these regulations and restrictions
have had a devastating impact on the institution of asylum, exacerbating longer-term trends
limiting the ability of asylum seekers to cross-borders to seek protection. Particularly in the
context of Trinidad and Tobago, Belize, Guyana and other territories with high members of asylum
seekers, the early months of 2020 saw an effective extinguishment of the right to seek asylum.
Furthermore, Caribbean States’ failure to address the vulnerabilities of migrants is not only a
question of protection, but it is also a matter of policy coherence and good governance. Chetail
posits that neglecting the human rights of migrants is counterproductive and arguably dangerous
in addressing the health crisis for three obvious reasons:
1. first, denying protection to migrants increases the risk of contagion within the whole
population;
2. it encourages irregular migration without any health control and follow-up; and
3. a large percentage of migrants are working in sectors considered essential to address the
pandemic: health, agriculture, delivery services, transport, cleaning, and care for children,
persons with disabilities and older persons.
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Accompanying the denial of rights were measures such as border closures, stopping asylum
seekers in their tracks and suspending asylum procedures and – in some cases – summarily
deporting asylum seekers. Some of these measures have been explicitly justified using public
health emergency laws. Others have been implemented quietly and informally behind the scenes
under the cover of the COVID-19 pandemic. As a result, access to protection under international
law is presently near impossible for most asylum seekers. For the Global North, it is argued that
while these drastic measures have come as immediate responses to the spread of COVID-19
across borders, they are best understood as an exacerbation of underlying tendencies toward the
extinguishment of the right to seek asylum.477 Against this background, one of the most pressing
issues is to avoid creating a migration crisis within the health crisis.
Firstly, this section will contextualise the legislative framework and highlight the content of the
right to seek asylum under international law. Secondly, it will examine the impact of COVID-19 on
asylum seekers with reference to existing measures restricting access to asylum in Caribbean
States. Thirdly, the rights of migrants and asylum seekers will be discussed against the backdrop
of the emergency regulations with reference to the rights of the migrant child. Finally, the report
will highlight incidences of persons being prevented from seeking asylum during the pandemic.

Legislative Context of the Rights of Refugees in Caribbean States
There are three types of jurisdictions in the Commonwealth Caribbean: those with refugee
legislation, those that have signed the Refugee Convention but do not have domestic refugee
laws, and those that have not signed or ratified the Refugee Convention and do not have domestic
refugee laws. Only Belize has domestic legislation that incorporates the Refugee Convention.
Although Trinidad and Tobago and Jamaica are both signatories to the Refugee Convention and
the 1967 Protocol, the territories have never incorporated the Convention into domestic law,
despite having refugee policies. It's worth noting that the government of Trinidad and Tobago
enacted a national strategy on asylum and refugee issues in 2014 (the 2014 Policy). The Refugee
Convention mandates that recognised refugees should be entitled to several rights, including
travel documents, identity papers, job permits, and the right to education, according to the 2014
Policy. In actuality, many who ask for asylum or are granted refugee status are denied legal work,
leaving many vulnerable or destitute with few educational opportunities.478 The question of
whether the rights granted under the Convention can be enforced highlights the inherent conflicts
that exist in dualist systems. The Refugee Convention's definition of ‘refugees’ and the notion of
non-refoulement do not establish any direct rights in domestic law. The principal claims of
refugees in these nations will be that the Refugee Convention and the principle of non-
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refoulement are constitutionally guaranteed or that the concept of non-refoulement has
established a standard of customary international law and has been incorporated into the
country's law.479

BAHAMAS
Although the Bahamas has ratified the 1951 Refugee Convention and its 1967 Protocol, there is
no national regulatory framework to safeguard asylum seekers and refugees. The United Nations
High Commissioner for Refugees (UNHCR), on the other hand, aids the Bahamas government in
the following ways:










in collaboration with the government's inter-agency Migration Task Force, has drafted
asylum procedures and is promoting the adoption of refugee laws, as the current State of
nationality laws results in statelessness among children born in the Bahamas to nonBahamian parents, given that citizenship is based on the principle of jus sanguinis;
assists the Migration Task Force with the establishment of asylum procedures by
providing technical assistance;
capacity-building for the government's Refugee Administration Unit, with an emphasis on
implementing protection-sensitive admission methods, screening of people who may
require international protection, and adjudication of asylum petitions;
advisory opinions on specific instances to enable effective refugee protection;
recognised refugee resettlement by the government and/or UNHCR;
facilitation of stateless persons' naturalisation through collaboration and advocacy with
authorities; and
assists individuals in verifying their nationality on a case-by-case basis by obtaining and
preparing the relevant documentation.

BARBADOS
Barbados is neither a signatory to the 1951 Refugee Status Convention or its 1967 Protocol.
Barbados does not have any laws or administrative regulations relating to asylum or refugee
status, nor does it have a formal national asylum procedure. When asylum seekers are identified,
the UNHCR evaluates and decides on their claims. On March 6, 1972, Barbados became the
successor to the 1954 Convention on the Status of Stateless Persons. It has, however, kept several
reservations to the Convention's provisions. Barbados, on the other hand, is not a signatory to the
1961 Convention to Reduce Statelessness. The Barbados Citizenship Act of 1966 and the
Constitution of Barbados of November 30, 1966 (last revised in 1995 and last amended in 1982)
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govern nationality. Barbados' nationality framework includes rules for determining Barbados
citizenship based on jus soli and jus sanguinis.

BELIZE
Belize is a signatory to the 1951 Refugee Status Convention and its 1967 Protocol. Belize also
signed the 1954 Convention on the Status of Stateless Persons and the 1961 Convention on
Statelessness Reduction. In the aforementioned conventions, Belize has no reservations. In 1991,
Belize's national Refugees Act, Chapter 165 of the Belizean Laws, was passed. There have been no
major fundamental changes to the statute since then, notwithstanding minor amendments.
During the 1990s, Belize's asylum system (the Refugees Office and the Refugee Eligibility
Committee) worked with UNHCR and other partners to provide safety and solutions to thousands
of Central American refugees escaping civil strife. After the majority of refugees were either
incorporated (via regularisation and naturalisation) or returned (after the signing of peace
agreements), UNHCR and the government closed their offices and the two asylum establishments
in the late 1990s. In response to an influx in people seeking refuge from El Salvador, Honduras,
and Guatemala in the 2010s, Belize re-established the Refugee Eligibility Committee (‘REC’) in
2015 and the Refugees Department in 2016. In November 2015, the REC began reviewing
individual cases in order to provide recommendations to the Minister of Immigration about
refugee recognition. Belize became a member of the Comprehensive Regional Protection and
Solutions Framework (CRPSF, or MIRPS in Spanish) in October 2017, a regional initiative in
response to the displaced people in Central America's north. Belize committed to a number of
additional initiatives in its national chapter of the MIRPS/CRPSF, including gathering data on
people under the UNHCR's mandate in Belize, improving access to information for these people,
increasing capacity building for authorities and public information campaigns for the Belizean
public, and improving the refugee status determination process through a new system. Despite
Belize's acceptance of both agreements, full internal legislation establishing a statelessness
determination system to identify and protect stateless persons is still awaiting. Furthermore, the
Refugees Act contains a 14-day limit (with no exceptions) that prevents anyone who does not
apply for asylum within 14 days of entering Belize from accessing the system. As a result, people
who try to claim asylum after 14 days are denied entry and referred to immigration.

GUYANA
The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol have not been
signed or ratified by Guyana. Non-Venezuelans who are awarded a UNHCR certificate have their
refugee status determined by UNHCR. The UNHCR's Population Registration and Identity
Management Eco-System (PRIMES) technologies are used by the government to register
Venezuelans. The procedure of extending entry permission can take up to three months, making
it relatively hard for Venezuelans to maintain legal status in the nation.
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TRINIDAD AND TOBAGO
Trinidad and Tobago is a party to the 1951 Convention Relating to the Status of Refugees and its
1967 Protocol. Entry to Trinidad and Tobago is governed by the 1969 Immigration Act (last
amended in 2005). In 2014, 'a phased approach towards the establishment of a National Policy to
address refugee and asylum matters in the Republic of Trinidad and Tobago' was adopted, but
the Refugee Policy is yet to be fully implemented. As a result, persons in need of international
protection remain subject to the provisions of the 1969 Immigration Act. Presently, there is no
national legislation governing asylum matters. However, the UNHCR conducts refugee status
determination under its mandate and issues documentation accordingly. It also conducts
registration and refugee status determination to prioritise persons with high protection or specific
needs; registered individuals receive a UNHCR card. In June 2019, the government conducted a
one-time registration exercise for two weeks to register Venezuelans present in the country,
including those who entered irregularly or overstayed, subject to police clearance. Since June
2019, Venezuelans must have a visa to enter the country. The duration of the visa is at the
discretion of the authorities. The rest of the population who approach UNHCR are pre-registered
by UNHCR's implementing partners and provided with a certificate identifying them as an asylumseeker, with relevant information and counselling.

A ‘RIGHTS’ OVERVIEW: Rights of Migrants in PHEs
International human rights legislation, which pays regard to state sovereignty and individual
fundamental rights, is sufficient in times of public emergency. From this perspective, migrant
rights in times of emergency are decided by one of three levels of legal application: a core
substance of fundamental rights that applies in all situations, a derogation mechanism under
some human rights conventions, or justifiable restrictions on human rights.480

The Core content of human rights in times of emergency
The right to life, freedom from torture, cruel and degrading treatment, and the prohibition of
forced labour and slavery are only a few examples of absolute fundamental rights that apply to
all people, including migrants, refugees, and stateless people, in any circumstance. Other
fundamental principles of international law are even more ingrained in migration when it comes
to migrants and asylum seekers. They include: (1) the prohibition of collective expulsion and the
corresponding right to an individual assessment; (2) the prohibition of racism and incitement to
national, racial, or religious hatred; (3) the prohibition of non-discrimination; and (4) the
prohibition of racism and incitement to national, racial, or religious hatred. These fundamental
rights are non-negotiable and are considered the minimum standards of humanity. These three
fundamental elements of international migration law's basic principles are: 1) They are legally
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binding for all States under customary international law, which is reinforced by a large number of
widely ratified conventions; 2) they are absolute and cannot be subjected to any exceptions or
derogations under any circumstances, including pandemics; and 3) they apply to all migrants,
regardless of their documentation status or regular situation.481
In relation to customary international law, in jurisdictions that have not ratified the Refugee
Convention, a constitutional challenge to the government's removal of any asylum seeker may be
filed, claiming that it violates the customary law principle of non-refoulement. It is maintained
that, if this regarded as a basis of customary international law, a refugee or asylum seeker may
approach the Court under the constitution to avoid deportation and pursue steps to have their
rights recognised in the Caribbean. In the aftermath of the COVID-19 outbreak, the courts of
Trinidad and Tobago recently considered the customary law concept of non-refoulement in the
context of the public health emergency. The State's measures, through the Immigration Office,
have been to hold and deport individuals who have crossed the border. In Mendez v Chief
Immigration Officer482, Boodoosingh J concluded that the court has the authority to provide
interim orders to prevent deportation while a case involving asylum seekers' fundamental rights
is heard. This ruling justifies and exhibits the judicial authority to link the concept of nonrefoulement to constitutional protections for migrants, especially in emergency situations.

Right to asylum
Presently, the term ‘asylum’ lacks an established legal meaning and since the instituting of refuge
is not a straightforward field of international law, there is no legal right to asylum from the start.483
Individuals have the right to ‘seek and enjoy’ protection from persecution under Article 14 of the
United Nations Declaration of Human Rights (UDHR).484 Similarly, Article 22 of the Inter-American
Convention on Human Rights (IACHR) provides the right to seek and be granted asylum in
conformity with state legislation and international conventions throughout the Caribbean.485 The
1951 Convention Relating to the Status of Refugees (the ‘Refugee Convention’), on the other
hand, remains mute on the issue of asylum.486 Instead, Article 33 of the Refugee Convention
establishes the principle of non-refoulement, which prohibits returning a refugee to a risk of
persecution ‘in any manner whatsoever.’ The idea is also enshrined in international and regional
human rights treaties, which prohibit anybody from being returned to a genuine risk of torture,
inhumane treatment, or punishment.487
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According to academics, Article 33(1) of the Refugee Convention ‘amounts to a de facto
responsibility to admit the refugee,’ because admission is usually the only way to prevent the
alternative, prohibited result of risk exposure.488 As a result, this de facto responsibility equates
to a procedural right to seek international protection from state authorities and to have that claim
assessed fairly and effectively. States must execute an individual, fair, and efficient procedure to
determine an asylum seeker's protection needs in order to meet this commitment.489
Individual rights to seek refuge were under threat prior to the start of COVID-19.490 Over the last
three decades, states have exercised their sovereignty through deterrence and non-entrée
measures targeting various means of travel, limiting access to refuge in Australia, Europe, Canada,
and the United States.491 We see border enforcement measures blocking asylum seekers from
travelling by plane, sea, and land in source countries, and then across the entire travel continuum,
including 'visa screening, airport check-in, points of embarkation, transit points, international
airports, and seaports,' as part of the phenomenon that Shachar has dubbed the 'shifting
border.'492
Asylum by boat
The pandemic, combined with civil turmoil in neighbouring Venezuela, has worsened the migrant
influx of people seeking to reach Trinidad and Tobago (T&T) by boat in 2020. Because this is a new
circumstance for T&T, the government, courts, and civil society are at conflict about how to deal
with the influx of migrants. Unlike the US and Australia, which have long had policies of
intercepting and returning asylum seekers at sea that have been tacitly maintained in domestic
courts,493 T&T is currently at odds in its domestic courts.494 Both the United States and Australia
move asylum seekers to extraterritorial processing centres where they can be processed quickly.
Since the 1990s, the United States has operated the Migrant Operations Centre in Cuba for this
purpose, which served as a model for Australia's offshore processing of asylum seekers in Nauru
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and Papua New Guinea.495 These regulations have been successful in deterring practically all
asylum seekers who come by sea in both nations.

The impact of COVID-19 on asylum seekers
In the Caribbean, registered agencies such as the Living Water Community and the UNHCR in
jurisdictions like Trinidad and Tobago temporarily paused their registration operations owing to
the pandemic. Migrants caught attempting to enter countries during emergency situations were
also forcibly deported or detained, regardless of their claims to asylum.

Border closures/deportation
Asylum seekers have been forced back, denied entry, and pushed back at borders, whether on
land or at sea, in various parts of the world.496 Refusals to evacuate rescued individuals at sea are
becoming more widespread, keeping them stranded for lengthy periods of time on perilous boats
or attempting to unload them in risky locations. Borders throughout the world and in the
Caribbean have been closed or will stay locked indefinitely, allowing only returning citizens or
permanent residents to cross. For the majority of the pandemic, except in July 2021, at least one
jurisdiction-maintained border closures. The shutdown halted the registration and filing of asylum
claims, as well as the freedom of movement in and out of receiving centres. Equally alarming is
the lack of coordinated efforts to perform search and rescue operations, a criterion of customary
international law that is also being violated during this crisis. Many of these policies have a
disproportionate impact on the rights of migrants and refugees.
Recognising the devastating effects of closed borders, the UNHCR responded by stating:
In order to give effect to their international legal obligations, including the right to seek
asylum and the principle of non-refoulement, States have a duty vis-à-vis persons who
have arrived at their borders, to make independent inquiries as to the persons' nefarious
activities.’ If such a risk exists, the State is prohibited from refusing admission or forcibly
removing the person in question.497
Although there is no express right to asylum, as discussed above, states are responsible for
ensuring that all persons within their control, including at national borders, are protected against
refoulement (Article 33 (1), Refugee Convention). According to the UNHCR, Article 33(1)
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establishes an obligation not to return a refugee or asylum-seeker to a country where he or she
would face persecution or other serious harm, and it applies wherever a State exercises
jurisdiction, including at the border, on the high seas, or on the territory of another State.498
Fundamentally, the duty to protect the right to seek asylum and the principle of non-refoulement
exist regardless of health or other situations, such as the COVID-19 epidemic. The restriction on
refoulement cannot be derogated from under international human rights legislation, including
the IACHR, ECHR, and EU Charter, among others. Without a doubt, there is no exception to the
right to refuge or the protection against refoulement in the event of a pandemic.499
Another difficulty, which is evident in Trinidad and Tobago, is that certain countries have decided
to close their borders to non-nationals ‘until further notice’. The need and proportionality of such
emergency measures restricting human rights are subject to ongoing evaluation to determine
whether they are still necessary in light of changing circumstances; thus, restrictions should be
time-bound enactments subject to revision to ensure that they do not become permanent. The
need for a review is particularly pressing given recent indications that other CARICOM member
states have reopened their borders to non-nationals and are curbing the pandemic's spread.
Statements released by the GORTT through the Ministry of National Security reaffirm that the
asylum process is indefinitely halted, and that entry of migrants into the jurisdiction without
permission is now illegal, in accordance with UNHCR guidelines.500
As a result of the lack of protection-sensitive border management that would allow regular means
of entry at the borders of Caribbean states – subject to health checks and quarantine where
necessary – migrants, asylum seekers, and refugees are forced to rely on irregular and often
dangerous movements to access assistance and international protection, which are often
facilitated by smugglers, increasing the risk of exploitation. Despite the closure of borders as a
result of COVID-19, the Organization of American States (OAS) claimed that Venezuelans continue
to flee to Trinidad and Tobago via irregular and frequently life-threatening routes.501 Migrants
who enter the country illegally and voluntarily have been known to fall into the hands of human
trafficking groups at sea. When it comes to transportation, the states nearest to Trinidad and
Tobago are once again the most important participants. The Courts of Trinidad and Tobago have
ruled that while borders are closed, the authorities ought to consider whether deportation is
unlikely to be performed in the foreseeable future and whether a supervision order can be made.
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In Mendez v The Chief Immigration Officer, given the limited functions of the habeas corpus
application, the Court was constrained in the remedies available to it.502
Border closures and mobility restrictions have a negative impact on the ability of the UNHCR,
International Organisation for Migration (IOM), and other civil society organisations working to
assist migrants, asylum seekers, and refugees to receive services such as counselling, legal advice,
referrals, and lifesaving aid. Border closures also jeopardise national authorities' attempts to
guarantee that those who are at risk of contracting the virus or transmitting it are informed and
have access to testing and treatment. In their study on the problems and implications of border
restrictions503, the IOM and UNHCR suggested some important advocacy messages that might be
used to influence policy on migration and asylum procedures in Caribbean countries.
Key messages on borders and access limitation measures include:










States have a sovereign responsibility to manage their borders; but need to do so in
accordance with international human rights and refugee law, ensuring continued access
to protection at borders. These obligations equally apply to at sea borders.
Denial of access to territory without safeguards to protect against refoulement cannot be
justified on the grounds of any health risk. In addition, it could send people into ‘orbit’ in
search of a State willing to receive them and, in this way, may spread the disease.
The principles of non-refoulement, prohibition of arbitrary detention and of collective
expulsion must always be respected by States in any response at borders to the COVID19
pandemic.
While States may take steps to protect public health and to limit COVID-19 transmission
at borders, such measures must be non-discriminatory, necessary, proportionate, subject
to regular review, and reasonable in line with international law; health concerns do not
justify the systematic use of immigration detention.
While nationals have the right to return to their country of origin, there should be flexibility
for those abroad to maintain their stay during the crisis, in particular to avoid forced
returns to States with fragile health systems. Support to strengthen national health
systems could also be provided to enable safe returns to countries of origin, where
appropriate.

Despite the enormity and diversity of the current pandemic's issues, COVID-19 cannot be used as
an excuse to restrict borders at the expense of migrants' and refugees' basic rights.504
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International human rights law establishes a clear boundary between what nations can and must
do to safeguard public health at their borders. While states have a wide latitude in how they
respond to COVID-19, a baseline requirement of absolute assurances applies in all circumstances,
including pandemics. Blanket border closures for public health reasons are incompatible with core
border rights because they preclude any form of individual processing necessary to ensure due
respect for the principles of non-refoulement and access to asylum procedures, the prohibition
of collective expulsion, the best interests of the child, and non-discrimination.

Detention
A loss of liberty is defined under international human rights law not merely by reference to the
categorisation imposed by national law, but also by the reality of the constraints imposed on the
individual involved. Accordingly, persons housed in a facility classified domestically as a
‘reception,’ ‘holding,’ or ‘accommodation’ centre and ostensibly not imposing ‘detention’ may be
considered deprived of their liberty under international human rights law, depending on the
nature of the restrictions on their freedom of movement and their cumulative impact.505 Relevant
elements in determining whether constraints on liberty amount to deprivation of liberty under
international human rights law are the kinds of restrictions imposed, their duration, their
consequences on individuals, and the method in which the measure is implemented.506 States
exert their sovereignty through immigration rules by arresting people who enter a nation
unlawfully. This confinement runs counter to Article 31 of the Refugee Convention, which
prohibits penalising asylum applicants who enter the country illegally.507 States took further
‘preventive’ steps prior to and throughout the pandemic, including immediate detention upon
arrival, denial of access to the asylum process, and eventual expulsion. States gave little to no
leeway between March and December 2020, even when it came to children and other vulnerable
groups. In Trinidad and Tobago, for example, the Ministry of National Security ordered the
deportation of 16 migrant women and children who had been denied refuge.508
Immigration detention is like criminal incarceration in Caribbean countries since immigration
infractions are viewed as criminal offences. Immigration detainees are frequently held in ordinary
prisons, which is a violation of their international rights.509 Under domestic law, migration-related
detention can either be custodial or administrative.510 The former is used to ensure that a person
appears before a judicial authority for criminal prosecution purposes. The latter is utilised as a
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preventative step in circumstances involving unidentifiable aliens/foreigners who are illegally in
the nation. In the absence of asylum legislation, the courts of Trinidad and Tobago have attempted
through the years to guarantee that asylum seekers have access to basic constitutional
safeguards.511 Migrants would, in theory, be protected from torture and ill-treatment while in jail,
as well as have the right to bail while their appeal is pending. During the COVID-19 outbreak,
however, the courts were forced to deal with severe abuses of constitutional protection for
immigration. The Attorney General responded that the Minister of Health had issued a quarantine
order for the applicant and her child to be detained at a specific facility in Chaguaramas, according
to Quinlan J in Nelysbeth Adriana Contrera v The Chief Immigration Officer.512 Contrera, the
detainee, however, was not brought to the quarantine facility and was instead held at the Erin
Police Station. As a result, Quinlan J ordered that the boy be transferred to the quarantine centre
by 6:00 a.m. the next morning, or he would be discharged. The separation of families, like this, is
just one of the many challenges that the migrant population face daily, but they are amplified in
times of public emergency, causing the State's actions to be deemed arbitrary or
disproportionate.
Detention must have a clear legal basis in national law and regulations and must not be arbitrary,
unwarranted, or disproportionate in any way. As a result, it is possible that the above-mentioned
measures show a clear lack of logic and necessity. The rapid deportation of migrants without any
system to address their direct claim for protection offends IHRL. In order to establish that
detention is not arbitrary, the State must show that the detention was reasonable, necessary, and
proportionate in the circumstances of the particular case under article 9 of the ICCPR, as well as
in international refugee law in the case of asylum seekers. Detention during immigration control
proceedings is not inherently arbitrary, according to the Human Rights Committee513, but it must
be justified as reasonable, necessary, and appropriate in light of the circumstances, and it must
be evaluated as time passes. Asylum seekers who enter a State’s territory illegally may be
detained for a short amount of time to verify their entry, record their claims, and, if necessary,
confirm their identification.514 In the absence of compelling grounds specific to the individual,
such as an individualised likelihood of absconding, detaining them longer while their claims are
being resolved would be arbitrary. Furthermore, in Anguilla, the Courts recognised that the
continued detention of the applicants pending deportation to be an unreasonable exercise of
discretion under s.9 and 22 of the Immigration and Passport Act. As it was ‘patently obvious to
the court that the travel restrictions imposed as a result of the COVID-19 pandemic represents an
almost insurmountable hurdle that impedes the applicants' repatriation.’515 Detention may,
however, be legal as a last option for public health concerns. Deprivation of liberty is permissible
under Art. 5.1. (e) of the ECHR for the purpose of ‘lawful detention of persons for the prevention
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of the spread of infectious illnesses.’ COVID-19 has placed public health at the centre of all state
government and judicial actions. Nonetheless, nine months after the outbreak, the situation in
the Caribbean in terms of detention and deportation of asylum seekers remains unchanged.

The rights of migrants and asylum seekers in emergency situations
The 1951 Convention defines the rights of asylum seekers and states that they apply from the
moment they enter the country until they are granted protection. Non-refoulement duties are
invoked where a serious risk of torture exists.516 The COVID-19 pandemic has prompted
governments to take drastic measures to protect the health of all those living within their borders.
However, the essence of certain asylum seeker rights and state obligations, including nonrefoulement, non-penalisation, non-discrimination, and health, should never be weakened, even
in persisting emergency situations.
Non-refoulment (Article 33 Refugee Convention)
Asylum seekers and refugees are protected from being deported to a country where their lives or
freedom may be jeopardised because of their race, religion, nationality, membership in a specific
social group, or political beliefs. Even if you enter the country without a visa or entrance permit,
you will not be deported while your asylum application is investigated. While most Caribbean
states have upheld this right, migrants from Venezuela in Trinidad and Tobago have faced an uphill
battle to avoid deportation without their asylum claim being reviewed by the appropriate
authorities.517 The conflict between state sovereignty and the executive branch's direct control
over the country's borders through immigration legislation has long existed. As previously said,
detention is the most common approach; nevertheless, to establish that detention is not
arbitrary, the State must show that the detention was reasonable, necessary, and appropriate in
the circumstances of the individual instance.
Non-penalisation (Article 31 Refugee Convention)
When you seek asylum verbally or in writing to an immigration officer upon arrival from a nation
where your life or freedom may be in danger, the authorities cannot detain or penalise you for
entering the country without an entrance visa. Overstaying in the country may not result in a
penalty from the authorities. During the epidemic, emergency procedures mandated immediate
imprisonment and eliminated the option for anyone to file a claim with the appropriate
authorities. Furthermore, in the case of interdiction at sea, Trinidad and Tobago's approach has
been to intercept ships at sea and return them forcibly without respect for the asylum process.
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Non-discrimination (Article 3 Refugee Convention)
Regardless of ethnicity, colour, sex, language, religion, political stance, nationality, economic
status, birthplace, or any other personal attribute, asylum seekers have the right to live in an
environment free of prejudice. In addition, the Constitution of Trinidad and Tobago provides
equal rights to all people regardless of race, origin, colour, religion, or sex.518 Outside of
emergency situations, migrants typically have a tough time adapting to new jurisdictions due to
the States' reluctance to specifically assure that their rights are not infringed. Xenophobia plays a
role in how migrants are treated, and linguistic barriers make it difficult for migrants to achieve a
satisfactory standard of living.
Health (Article 12 ICESCR)
Under the IHRL, everyone has the right to primary health care, which includes assistance with
infant and young child feeding, growth monitoring, and immunisation for children under the age
of five. However, refugees, migrants, and other non-national groups have restricted access to
these services due to issues such as a lack of understanding of where to go, high wait periods,
being denied services, and the quality of customer service. Chronically ill people, pregnant
women, and children under the age of five are the people who are most concerned about these
issues. The majority of CARICOM countries offer free primary healthcare to their citizens. Prenatal
and certain postnatal treatment is also provided free of charge at public health clinics. With a
prescription from a doctor at a healthcare centre or hospital, several drugs are available for free.
Certain medications, such as insulin, may be excluded from coverage. Private doctors are
expensive when it comes to secondary or speciality treatment. Non-emergency surgical
procedures and specialist therapies such as dialysis and chemotherapy are examples. A
Venezuelan migrant youngster in Trinidad and Tobago, for example, was diagnosed with classical
Hodgkin's lymphoma, nodular sclerosis subtype.519 He needed six to ten chemotherapy sessions
and surgery at the Eric Williams Medical Sciences Complex in order to live. The child's right to free
treatment was denied due to his or her immigration status. Several requests were made to the
Ministry of Health, but they were told that they had no choice because a Cabinet note was
enacted in June 2019, providing non-nationals, such as immigrants, free access to certain levels
of treatment, such as free ER visits and maternity treatments. There is the humanitarian
component of supporting ailing children in cases where treatment is required for the child's
survival, and Trinidad and Tobago has signed and ratified the UN Convention on the Rights of the
Child (1989). Article 24 establishes a fundamental right for every child to have access to services
and facilities for the treatment of illness and health rehabilitation, as well as a responsibility on
countries to ensure that no child is denied access to health care services.

518
519
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In the context of the COVID-19 situation, each of these conventions remains clearly applicable.
Obviously, this does not imply that states should put them in place as if the epidemic had never
occurred. State parties, on the other hand, are obligated under these treaties to protect life and
health within the scope of the applicable documents. The content of the treaty articles, as well as
the actions to be taken by States to combat the epidemic, determine this main duty and the steps
to be taken by States in light of the current circumstances. The International Covenant on
Economic, Social and Cultural Rights (ICESCR) is a good example. While economic, social, and
cultural rights may be subject to legal restrictions to protect public health520, a core content of
subsistence rights (such as food, housing, and clean water) is guaranteed to all individuals,
including migrants, regardless of their documentation status, in all circumstances. As a result of
this fundamental commitment, all migrants should have equal access to primary and emergency
health care.

Migrants' vulnerability to COVID-19: Challenges and responses
Migrants, like victims of many other crises, may be particularly exposed to COVID-19's direct and
indirect effects. A variety of factors can affect their ability to avoid infection, receive adequate
health care, and cope with the pandemic's economic, social, and psychological effects, including
their living and working conditions, lack of consideration of their cultural and linguistic diversity
in service provision, xenophobia, limited local knowledge and networks, and access to appropriate
health care.

Overview of migrants' vulnerability to COVID-19
Table 26: Conditions of Vulnerability and Likelihood of COVID-19

Recurring conditions of vulnerability









520

Increased
likelihood of:
Due to linguistic limitations, there is a lack of awareness of Contracting
COVID-19
recommended preventative strategies.
In crowded, multigenerational houses, an inability to respect social
distance.
Using public transit as a mode of transportation.
Exposure to close contact professions on a regular basis.
Key hygienic goods are hard to come by.
In the workplace, there is a scarcity of personal protective equipment.
Inadequate access to health care and a lack of prioritising in service Not accessing
appropriate
delivery
care
In underserved areas, there is a lack of access to facilities.

Article 4 ICESCR.
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Recurring conditions of vulnerability













Increased
likelihood of:

There is a lack of knowledge about the options available to them or
their right to access health care.
Communication with providers is hampered by language problems.
Fear of being arrested and/or stigmatised prevents people from seeking
help.
Pre-existing pulmonary/respiratory difficulties as a result of travel and
living situations,
Inability to get help in a timely manner.
During lockdowns, living and outdoor space are restricted.
Isolation and a lack of communication.
Obstacles to proper burying of the dead
Anxiety-related to being stranded, being jailed, or being a victim of
xenophobic crimes.
Basic support and integration services have been discontinued.
No inclusion in COVID-19 income assistance schemes, housing
assistance programmes, or rental subsidies/exemptions due to the loss
of a precarious, unprotected work
Inability to keep a consistent migration status.

Showing severe
symptoms
Suffering
psychosocial
impacts

Livelihood and
income
insecurity

Migrants' vulnerabilities are often found at the intersection of class, race, and status: they are
overrepresented in low-income and discriminated minorities and face unique challenges such as
a lack of access to health care, exclusion from welfare programmes, and fear of stigmatisation,
arrest, and deportation.

The Treatment Received by Migrants in CARICOM States During the
Pandemic
The Bahamas
Haitian migrants in the Bahamas have had an uphill battle with respect to solidifying their
acceptance in the Bahamas by both the population and the government. In March, whilst still
recovering from Hurricane Dorian, COVID-19 arrived in the Bahamas. Within days of the first
reported case, a partial nationwide shutdown and curfew went into effect. On Abaco, residents
and aid workers reported that Bahamian soldiers surrounded the tents in which Haitian hurricane
survivors had been living and told them to leave, rounding up some of them for deportation and
justifying their actions as a public health effort. Just where they ended up remains obscure.521
Those who were able to escape were driven even deeper into the shadows just beyond Abaco's
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beaches. There, in makeshift shelters on abandoned agricultural lands, they face this year's
hurricane season even more exposed than they were before.
Dominica
In Dominica, the authorities used the provisions of the Immigration and Passport Act and
threatened to ‘round up all undocumented Haitian nationals and have them returned to their
country as soon as possible,’ accusing the migrants of spreading the COVID-19 virus. In August
2020, some 60 undocumented Haitians had been detained by the police. The police chief said,
‘Some of them are using Dominica as a transhipment point to travel to other countries through
illegal means. The National Security Ministry added:
Those coming in illegally are coming from hotspots and therefore pose a very serious
threat to all of us. … These people are dangerous and wicked. … When someone comes
through the back door you don't know what they are carrying, it could be drugs or COVID19.
Shortly after these pronouncements, however, the deportation of 38 Haitian nationals, who were
being detained in various police stations, was halted by an application for habeas corpus by their
lawyer. Subsequently, it was reported that 42 Haitians were to be deported on August 18, 2020.
It is unclear if these deportations took place or if any precautions were taken to check for COVID19. The Dominican government, to the concern of the UN Human Rights Committee, has to date
failed to enact legal protections for non-citizens, including refugees and asylum seekers, and it
provides little information about their presence or treatment in the country. The government
states that despite the lack of a legal framework, they have supported the protection of refugees
and asylum seekers by granting Haitian migrant workers permanent residency and citizenship.
Trinidad and Tobago
An 11-year-old Venezuelan girl at risk of being deported because of a judge's ruling has received
a temporary reprieve, as the Court of Appeal ruled that she remains in the jurisdiction until her
constitutional challenge against the deportation order is heard and determined in court. In an oral
decision at a virtual hearing, Justices of Appeal Ronnie Boodoosingh and James Aboud agreed that
the December 1 decision of Justice Frank Seepersad to refuse an injunction application against
the State's plan to deport the child was ‘plainly wrong.’ They set aside Justice Seepersad's orders,
which paved the way for the child to be sent back to Venezuela, possibly with her mother, for
various breaches of immigration laws and COVID-19 regulations, and instead granted an
injunction restraining the State from repatriating her, pending the court's determination of her
claim. They also removed the first instance judge from determining the substantive claim. The
judge's order that the mother's affidavit, filed in support of her daughter's claim, be sent to the
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police commissioner and Director of Public Prosecutions for action, since it was possible, she had
committed criminal offences, was also quashed.522

CONCLUSION
It remains to be seen how far the right to seek refuge will recover from its current State of
emergency. COVID-19 and its ramifications. On the other hand, it presents an excellent
opportunity to consider the implications of a possible end to the right to seek refuge, as well as
some ideas on how to avoid it. Integrating health and security concerns at the border requires far
more than merely following the existing regulatory framework. It should go beyond the black
letter of international law by implementing proactive and innovative remedies. Taking public
health and safety seriously necessitates granting migrants more rights, not fewer, because
safeguarding migrants protects everyone.
What can we learn from the early months of the pandemic in terms of the future of the right to
seek asylum? For starters, there is a serious risk that interim measures will become permanent.
Border controls, for example, were implemented during the peak of the pandemic and are still in
effect in certain cases now. Second, there are already hints that destination nations are taking
advantage of the pandemic's State of emergency to restrict access to refuge. Third, greater
expulsion of migrants in numerous CARICOM countries serves as a deterrence to those who may
be vulnerable and in need of assistance. As a result of this stance, a number of UN stakeholders
have developed non-binding suggestions to increase migrant protection to limit COVID-19's
impact. An iconic example is the United Nations Network on Migration's request to prevent forced
migration returns during the pandemic.523 The network has also outlined a thorough list of
activities that should be made to improve all migrants' access to basic services, regardless of their
status.524 Several non-binding proposals have been established by the IOM with the purpose of
merging immigration and health imperatives, among other things. They are as follows:
1. facilitating immigration and visa procedures for healthcare workers and other critical
personnel responding to the pandemic, as well as people with high-priority travel needs
(such as family members, border workers, transportation personnel, transit passengers,
and those traveling for urgent health or family reasons);
2. improving access to legal paths through expedited immigration and visa procedures, as
well as increasing remote consular and/or processing support to ensure the continuance
of seasonal or temporary work;
3. making it easier for visa holders to stay on their visas for longer periods of time (via
automatic extensions or online applications for extensions);
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4. waiving administrative sanctions or fines against foreigners who are unable to leave the
country due to travel restrictions; and
5. regularising undocumented migrants so that they can access social and health services.525
While these non-binding proposals are not exhaustive, many UN Member States have taken
comparable steps in tandem with other innovative solutions such as mobility corridors and
immunity passports. More systemic integration of health and security imperatives is essential at
the border, which requires a wide variety of quick and adaptable legal and operational
adjustments. The UN Special Rapporteur on the human rights of migrants and the UN Committee
on the Protection of the Rights of All Migrant Workers and Members of their Families have
recommended to states to:
Implement mechanisms to review the use of immigration detention with a view to
reducing their populations to the lowest possible level, and immediately release families
with children and unaccompanied or separated children from immigration detention
facilities to non-custodial and community-based alternatives with full access to rights and
services, including health care.
While we are still amid this pandemic, some concern about proper procedure surrounding the
asylum application process is necessary to ensure that all those seeking refuge under international
law are given that opportunity. In order to be responsive to the pandemic's progress while
maintaining continuous respect to human rights law, will necessitate a reassessment of migration
policies. While no single country can tackle the virus alone, it also needs a completely collective
response based on increasing international collaboration.

JUSTICE-INVOLVED POPULATIONS AND COVID-19
Prisons and Rights-Executive Summary
Prisons in the Caribbean have been recognised as sites of significant overcrowding and violence.
At best, they have been marked by insufficient attention to the basic needs on account of strained
budgets, and at worst, have wielded state violence as significant violators of human rights. The
COVID-19 pandemic represents a significant challenge for a broad category of persons deprived
of their liberty and justice-involved populations (JIPs). Positive cases have been reported within
prisons in Antigua and Barbuda, Belize, Barbados, Dominica Grenada, Guyana, Jamaica, St. Kitts
and Nevis, St. Lucia, Trinidad and Tobago. As the spread of the coronavirus in the Caribbean
remains elevated in many jurisdictions with evidence of community spread, Commonwealth
Caribbean States should be guided by their duty to protect, respect and fulfil the rights of
prisoners, other individuals deprived of their liberty and others who work in closed settings. In
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speaking to JIPs, the Report refers both to individuals who are deprived of their liberty (whether
as a result of a sentence of imprisonment, pre-trial detention or administrative detention) in
addition to workers within the criminal justice system, which includes wardens and health careworkers.526
The World Health Organization, in its interim guidance in March, recommended temperature
checks, the release of detainees and elimination of visits to prevent and possibly control the
coronavirus 2019 (COVID-19) in prisons. Additional considerations include (i) the reduction of the
prison population; (ii) non-shared accommodation; (iii) systematic screening of new prisoners; (iv)
designation of hospitals; (v) adequate health arrangements for prisoners with non-COVID
illnesses; (vi) brief psychological interventions concerning anxiety for the prisoners and their
family and (vii) parity of access to novel treatments for prisoners as they are considered a
vulnerable population.
Across the Commonwealth Caribbean, governments have adopted varied piece-meal approaches
and have largely restrained from the adoption of systemic measures in order to limit the impact
of this situation. States have almost universally taken extraordinary measures, such as restricting
visiting rights and limiting or interrupting family visiting, which have imposed a heavier burden on
detainees. A minority of jurisdictions have engaged in decongestion measures aimed at reducing
prison populations through release of low-risk offenders, compassionate release, pardons,
remissions and alternatives to detention such as monitoring bracelets and paroles. Relatively few
jurisdictions have limited new arrests, with some jurisdictions increasingly resorting to
incarceration to address breaches of COVID-19 regulations.; a counter-intuitive proposition. All of
this is occurring against the context of historic inadequacies of Commonwealth Caribbean prison
systems and the noted borderline to inhumane conditions which exists within these facilities. This
is compounded by the slowing of the processes of justice, suspension of hearings and
rescheduling of trials. Instead, generally, robust sanitising protocols have been adopted, and
restrictions on rights within the prison system have been the predominant mechanism to avoid
transmission of COVID-19 in the criminal and juvenile justice systems. These mechanisms
increasingly raise human rights questions given their close relationship in some cases with solitary
confinement and limitations on the rights of prisoners to access air and to be outdoors. Prisons
or detention facilities in the region are generally marked by overcrowded spaces and noted
unsanitary conditions, which make it impossible for persons deprived of their liberty to
appropriately exercise physical distancing.
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detention. In certain instances, the term may include people visiting correctional facilities, intervening in various capacities, or
prison staff working also in various capacities. Prisons and places of detention (all institutions, publicly and privately managed,
where a state holds adults deprived of their liberty (e.g., prison and police custody cells), either sentenced or on pre-trail detention
(remand); Young offender institutions, secure training centres and secure children’s homes
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Key findings:






Official prisoner release data was inconsistent and incomplete and therefore difficult to
track. Data disaggregation was not available and, hence, no reliable conclusions can be
made.
Most jurisdictions had existing provisions which were not utilised. It is the views of this
author, that best practice for States is to actively review and identify mechanisms which
may be used to provide some flexibility concerning the release of prisoners both within
and beyond the pandemic, where public safety is not implicated. Existing mechanisms
avoid the hassle of new legislation, which can be a slow and winding process, and hence
may be a most effective tool for fast-tracking releases.
Jurisdictions within the region were slow to use existing mechanism which allowed for
permanent or temporary release of pre-trial or convicted prisoners.

Introduction
When the first COVID-19 case in the Commonwealth Caribbean was recorded on March 10, 2020,
global health agencies and rights bodies had already recognised that, given the high
transmissibility of COVID, Justice-Involved Populations (JIPS) were acutely vulnerable, with closed
environments such as immigration centres, remand yards and prisons representing elevated risks
to persons who reside in, are detained or work in these institutions.527 In speaking to (JIP), the
Report refers both to individuals who are deprived of their liberty (whether as a result of a
sentence of imprisonment, pre-trial detention or administrative detention) in addition to workers
within the criminal justice system, which includes wardens and health care-workers.528 There is,
therefore, a high risk of illness and death from COVID-19 for JIP as these types of facilities
generally may become, and have become in some jurisdictions, immense zones of contagion,
facilitated by the impossibility of social distancing, at times poor ventilation and the general
difficulties in maintaining the heightened level of sanitation required to provide optimal
protection as against COVID-19.

527

For example, Policy statements and guidance - World Health Organisation (WHO), Europe office: Preparedness, prevention and
control of COVID19 in prisons and other places of detention • United Nations Office on Drugs and Crime (UNODC): Position Paper
COVID-19 preparedness and responses in prisons • UNODC, WHO, UNAIDS, OHCHR: Joint Statement on COVID-19 in prisons and
other closed settings • UN Inter-Agency Standing Committee: Interim Guidance – COVID-19: Focus on Persons Deprived of Their
Liberty, WHO and Office of the High Commissioner for Human Rights (OHCHR) • Statement by the UN expert on the right to health
on the protection of people who use drugs during the COVID-19 pandemic. • OHCHR Subcommittee on Prevention of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, Advice of the Subcommittee on Prevention of Torture to States
Parties and National Preventive Mechanisms relating to the Coronavirus Pandemic (adopted on 25th March 2020) • Penal Reform
International, Coronavirus: Healthcare and human rights of people in prison
528 The European Centre for Disease Control and Prevention refers to People in prison as an equivalent term to justice-involved
population. People in prison refers within their terminology to people who are kept in police custody, pre-trial or post-trial
detention. In certain instances, the term may include people visiting correctional facilities, intervening in various capacities, or
prison staff working also in various capacities. Prisons and places of detention (all institutions, publicly and privately managed,
where a state holds adults deprived of their liberty (e.g., prison and police custody cells), either sentenced or on pre-trail detention
(remand); Young offender institutions, secure training centres and secure children’s homes
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Beyond the conditions of imprisonment, both the infection rate (the proportion of people
infected) and the infection fatality rate (the proportion of infected persons who die) may be
higher in prisons than the general population outside prison. This is amplified by the reality that
persons deprived of their liberty are likely to be more vulnerable to various diseases and
conditions529 and are at risk of experiencing complications from coronavirus due to high rates of
underlying health conditions. Chronic disease is prevalent among prisoners, with higher rates of
tuberculosis, asthma, diabetes and hypertension, compared to the general population, with these
co-morbidities representing a key risk factor for COVID-19. Prisoners often have an array of deeply
complex medical and psychosocial needs which have historically been inadequately addressed
within the carceral system and which are likely to be profoundly affected by measures intended
to curb the spread of COVID-19 within closed facilities such as prisons. Beyond these
comorbidities, persons deprived of their liberty have greater exposure to risks such as smoking,
poor hygiene and weak immune defence due to stress and poor nutrition.530
Given the close interface between staff, whether healthcare workers or prison wardens, and
incarcerated individuals, staff members also have a higher risk of being exposed to COVID-19.
Thus, the full range of justice-involved actors are subject to a heightened level of risk which must
be mitigated. Prisons may function as effective vectors because they represent for some, a fixed
environment while for others, they are spaces of significant inbound and outbound movement.
As such, governments in the Commonwealth Caribbean must take a whole-of-government and
whole-of-society approach in their responses, as the transmission of the disease within closed
environments within the JIPs would further amplify the risks associated with the pandemic for the
society at large. Simply put ‘Prison Health is Public Health.’ It is against this context that this Report
focuses on JIP, particularly persons deprived of their liberty, and the measures which have been
adopted by Commonwealth Caribbean States.

Methodology
This section is a desk review of Prisons in the Commonwealth Caribbean in the midst of COVID19. A range of international bodies, academics and think tanks have spelt out the scope of
international law obligations that are relevant in some detail, and as such, the report provides a
high-level summary of these obligations and references these documents in order to facilitate the
reader’s further engagement. A number of reports have likewise been written concerning the
conditions of prisons in the Commonwealth Caribbean and the worrying realities of excessive pretrial detention. These are likewise summarized at a high level of abstraction and explored only to

529

Elias Carranza, ‘Prisons In Latin America And The Caribbean: What To Do, What Not To Do’ (Resource material Series No. 94: Work
Product of the 157th International Training Course, United Nations Asia and Far East Institute (UNAFEI) December 2014) <
https://www.unafei.or.jp/publications/pdf/RS_No94/No94_VE_Carranza.pdf> accessed May 20, 2021.
530 World Health Organisation (WHO), ‘Preparedness, prevention and control of COVID-19 in prisons and other places of detention Interim guidance’ (March 15, 2020), <https://www.euro.who.int/en/health-topics/health-determinants/prisons-andhealth/publications/2020/preparedness,-prevention-and-control-of-covid-19-in-prisons-and-other-places-of-detention,-15march-2020-produced-by-whoeurope> accessed May 20, 2021; and Ingrid Binswanger et al, ‘Clinical risk factors for death after
release from prison in Washington state: A nested case-control study.’ (2016) Addiction 111, 499–510. [PubMed: 26476210]).
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the extent that they are relevant to an assessment of the rights situation in the specific context
of COVID. Additionally, as a desk review, one of the significant limitations is the extensive gaps in
information, absence of data collection and or appropriate data disaggregation. For example, as
compared to other jurisdictions, where COVID-19 preparedness plans were publicly available,
none were available in the Commonwealth Caribbean on a desk review. In the wake of the
pandemic crisis, these deficiencies have become more critical. While some States such as Jamaica
and Barbados, expressly and separately covered the JIP in their publication and communications,
identifying the number of COVID-19 confirmed cases, people in isolation, recovered patients or
tests performed was almost impossible. The lack of reliable data represents an obstacle for
evidence-informed decision-making. It remains disappointing, if not surprising, the absence of
publicly available, timely, accurate and disaggregated data addressing JIPs. The absence of data
collection/disaggregation/publication makes it difficult to assess the effectiveness of measures.

Metrics
This report is a comparative report and addresses the measures adopted at a high level of
generality, with some specific case studies being included. The International and constitutional
law framework is first assessed to develop general benchmarks for considering the situation of
JIP. The more specific guidance issued by the World Health Organization, the United Nation’s
Office on Drugs and Crime and the Inter-American Commission on Human Rights inform the
indicators which are used to assess Caribbean State performance. The guidance from these
institutions states that governments must take actions to reduce overcrowding, guarantee the
health, safety, and dignity of incarcerated people, ensure the continuity of access to health
services, and respect human rights. They also require that governments take measures to
minimise the risk of contagion within prisons and to safeguard the rights of prisoners. Most of
these guidelines can be grouped into three broad categories.
The first category involves prison releases to reduce the prison population and prevent and
control the spread of COVID-19. Examples include granting parole to people nearly at the end of
their sentences who committed low-level offences, providing early release to individuals serving
short sentences for nonviolent offences, releasing vulnerable individuals (e.g., elderly inmates,
pregnant women, women with children, and individuals with chronic diseases). In addition, they
recommended providing alternatives to detention for people waiting for trial and implementing
special mechanisms such as commutations, pardons, or suspension of sentences. Second, policies
to limit new prison admissions. Criminal justice systems are encouraged to consider reducing
arrests, particularly for low-level offences, set lower bail amounts, postpone the enforcement of
sentences of up to 6 months, and convert sentences into fines. The third type of
recommendations relates to prevention and mitigation actions inside prisons to manage the
spread of COVID-19. These actions include temporary limitations on movement or visits, increase
cleaning, infection control, testing, access to hygiene products, personal protective equipment,
health care, and medical isolation of suspected cases. As a component of this, the restrictions on
rights which inhere in the prevention and mitigation activities are also assessed.
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The Report highlights good/effective practices and issues of concerns. State performances are
therefore not ranked quantitatively but qualitatively. The report, thus, hopes to enable
collaborative learning where appropriate comparative perspectives from jurisdictions beyond the
region are included. To recur, the objectives of this section are to:





compare the approaches taken by governments in the Commonwealth Caribbean to
address prison overcrowding through prisoner release schemes and limiting new prison
admissions;
identify effective approaches and good practices that can be adopted and/or replicated
elsewhere; and
support governments in limiting the risk of transmission of COVID-19 and other infectious
diseases while equally facilitating much safer conditions to work in, enable more effective
management of risk, create safer working conditions for prison staff, reduce the strain on
public and prison health services and effectively manage risk and ensure public safety.

Overview of Prisons in the Region- A Pre-Pandemic Assessment
Interlocking Crisis - The Perfect Storm
The Commonwealth Caribbean faces a systemic crisis in relation to the criminal justice system and
its management of prisons. As such, the COVID-19 Pandemic and its interaction with the prison
system may be understood as an interlocking crisis; a crisis within a crisis. The region’s level of
incarceration remains astronomically high, with a focus on incarceration as a primary penalty in
lieu of alternative approaches such as community service, fines, and other appropriate
mechanisms. An ethos of ‘hard on crime’ has been a significant animator in the high levels of
incarceration which are prevalent. Beyond the choice of punishment, high levels of incarceration
for non-violent offences, particularly drug offences, remains a troubling reality that has been
pointed out by human rights bodies as raising rights issues.531
Caribbean countries tend to use incarceration to a greater degree than countries in other regions.
Six of the fifteen countries with the highest incarceration rates worldwide are Caribbean islands
with prison populations well in excess of the international average of 145 inmates per 100,000
inhabitants. In fact, only Jamaica falls within the international average, with every other
jurisdiction approaching or exceeding 200 inmates per 100,000 inhabitants. A ‘tough-on crime’
approach throughout the region has resulted in stricter law enforcement and custodial sentencing
as a default response, with significant penalisation of minor offences and non-violent offences. A
significant driver of high levels of incarceration remains the criminalising thrust of regional drug
policy. Failures to adopt less punitive and more human rights- and harm reduction-based drug

531

See for e.g., International Drug Policy Consortium, ‘The Intersections between Drug Policies and Human Rights’ (2015)
<http://fileserver.idpc.net/alerts/IDPC-submission-to-ohchr.pdf> accessed May 20, 2021.
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policies have resulted in a cascade of trauma. In Barbados, for example, over 3000 persons were
arrested for drug use and possession over the course of a 5-year period. Likewise, the rate of
arrests calculated for illegal drugs per 100,000 inhabitants in the Commonwealth Caribbean
ranged from 96 in Guyana to 809 in Belize.532 Around one in five prisoners in the region are
detained due to drug-related offences, and their numbers have been rising.533 The 2011 report
of the Global Commission on Drugs concluded that the global war on drugs has failed and that
law enforcement efforts directed at the elimination of drug supply do not lead to better public
policy and public health results. It has been noted that a punitive law enforcement approach to
drugs leads to many unintended consequences, such as high prison population, developed black
market economy, policy and geographical displacement, and marginalisation of people who use
drugs.
Table 27: Review of Prison Populations and the Extent of Overcrowding

Country

Total

Capacity Occupancy
Level

Population
Rate

Pre-Trial
Detainees/

As at

No.
of
Institutions

Remand
Prisoners Percentage
Antigua
and
Barbuda

287

150

191.3%

302

37%

Oct.
2019

1

Bahamas

1778

1000

177.8%

438

42%

Sept.
2018

1

Barbados

874

1250

70.7%

315

56.2%

Mar.
2018

1

Belize

1297

1750

87.3%

307

40%

Sept.
2014

1

Dominica

194

300

73%

194

23.7%

Jul.
2015

1

532

Source: CICAD 2001. Calculations also based on statistics provided by Caribbean Community and the CIA Factbook 2000. See
http://www.odci.gov/cia/publications/factbook/geos/ac.html> accessed June 19, 2021.
533 HIV Justice Worldwide, ‘Regional HIV Criminalization Report’ (July, 2018) <https://www.hivjusticeworldwide.org/wpcontent/uploads/2018/11/HJWW-LAC-HIV-Criminalisation-Report-July-2018.pdf> accessed June 19, 2021.
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Country

Total

Capacity Occupancy
Level

Population
Rate

Pre-Trial
Detainees/

As at

No.
of
Institutions

Remand
Prisoners Percentage
Grenada

463

198

233.8%

429

15.2%

Aug.
2019

1

Guyana

1884

1323

142.4

239

39.5%

Nov.
2020

5

Jamaica

3866

4352

88.8%

138

23.1%

Nov.
2016

11

St.
Kitts 220
and Nevis

232

144%

393

30.5%

Jun.
2017

2

St. Lucia

503

500

105.4%

263

53.5

Oct.
2019

1

St. Vincent 496
and
the
Grenadine
s

588

79.8%

369

24.3

Sept.
2018

2

Trinidad
and
Tobago

4886

81.8%

292

59.7%

Sept.
2018

9

3999

Source: World Prison Brief534

As reflected in Table 26, the full extent of overcrowding (which represents a public health risk in
the context of the pandemic) is unmistakable. Occupancy levels range from 233.8% to 73%. Only
6 States have prison occupancy below the intended capacity. Even where a jurisdiction at the
national level is below full occupancy levels, individual prisons may nonetheless be overcrowdedas is the case in Jamaica and Trinidad and Tobago. In Trinidad and Tobago, the remand prison has
203 functional cells of 9x6 feet in dimensions, which house an average of 5 to 9 remandees per

534

World Prison Brief, ‘An Online Database Comprising Information on Prisons and the Use of Imprisonment around the World’
(undated) <https://www.prisonstudies.org/ > accessed June 19, 2021
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cell and with a total number of 714 beds for 1100 remandees.535 In Jamaica, while The Horizon
Adult Remand Centre, the largest such facility on the island, has a capacity of 1,036 and was below
capacity by some 26 per cent, other facilities fared much worse. The Tower Street Adult
Correctional Centre, which should accommodate a maximum of 850 persons, currently houses
almost 1,700 inmates. The St Catherine Adult Correctional Centre, which can house 850 persons,
was approaching capacity prior to the Crisis.

Remand Crisis
A further layer of this cataclysmic crisis concerns individuals awaiting trial who are subject to pretrial detention- those on remand. In terms of remandees, the crisis creates a need for systemic
reform to enhance access to justice and secure the right to a fair trial within a reasonable time.
The data points to inefficiencies in the criminal justice system, with extremely high levels of
persons subject to pre-trial detention. Three jurisdictions have more than 50% of current inmates
awaiting trial, and in most jurisdictions, almost a quarter of detainees are yet to have access to a
trial to determine their guilt or innocence. The high level of persons on pre-trial detention is of
further significance because it points to higher movement in and out of the prison and/or delay
of trials barring innovations in the judicial process, which have been slow in coming. The InterAmerican Development Bank Regional Survey on Prison Condition findings suggests that inmates
on remand are housed in worse conditions, experience higher levels of violence, and participate
less in social reintegration activities. Moreover, the volume of people that require housing in State
facilities comes as a significant cost to the State and also results in further undesirable realities
such as mixing of juveniles with adult detainees as well as the detention of juveniles in noncriminal matters with juveniles who have committed serious offences- which is a system rife for
recidivism.
A significant additional driver within this system was couched in a 2013 study by the Police Civilian
Oversight Authority (PCOA) titled Understanding the Causes and Effects of Overcrowding in Police
Lockups in Jamaica. This study found that chronic overcrowding occurred at some 10 to 14 lockups
in the country. The PCOA inspection teams found that persons in lockups could be divided into
five categories: persons who were remanded by the courts; persons offered bail but unable to
take up bail; convicted persons; persons awaiting their first court appearance and detainees.
These categories of persons represented between 91 per cent and 325 per cent of the gazetted
capacity of the 11 lockups inspected by the PCOA.

535

Parliament of the Republic of Trinidad and Tobago, ‘Examination of the Human Rights of Remandees at Remand Prisons’ (Joint
Select Committee on Human Rights, Equality and Diversity, 2018) <http://www.ttparliament.org/reports/p11-s3-J-20170929HRED-r5-REMA.pdf> accessed June 19, 2021.
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Conditions of detention
Almost a decade ago, the Inter-American Commission on Human Rights found that the most
serious and pervasive problems in the region are:









the overcrowding and overpopulation;
the poor conditions of imprisonment, including the infrastructure as well as the relative
lack of services for basic needs;
the high level of prison violence and lack of effective control of authorities;
the use of torture for purposes of criminal investigation, and the use of excessive force
by law enforcement authorities in prisons;
the excessive use of pretrial detention, which has a direct impact on prison overcrowding;
the absence of effective measures for the protection of vulnerable groups;
the lack of employment and educational programmes, and lack of transparency in the
mechanisms of access to these programmes; and
the corruption and lack of transparency in prison management.536

All of these problems support enhanced COVID-19 vulnerabilities.
Caribbean Judiciaries have likewise commented on these conditions. Two judgments are
apposite- Edgehill v Mcttoney (Commissioner of Prisons) and Attorney General of Trinidad and
Tobago TT 2008 HC 244 and Thomas v Baptiste C.A. Civ. 177 of 1998, C.A. Civ. 178 of 1998
(Thomas' Case). The Thomas Case described the state of affairs a decade ago, and the same
conditions persist for many jurisdictions:
The conditions of the Remand Section for the Port-Of-Spain prison are reportedly
appalling. An average cell measures approximately eight feet by twelve feet and although
originally intended to be occupied by two prisoners, now accommodates on an average
seven to nine men. For these persons, the cell is not a bedroom alone. It is also a living
room, dining room, kitchen, and bathroom. The methods used to perform basic human
functions at nights and the means used for cleaning a cell on mornings are abhorrent and
revolting. Further reports are that very little fresh air gets into cells. Infestation of the cell
by vermin is said to be commonplace. Sanitary facilities are reported to be abysmal. In
short, the picture painted is one of decidedly sub-human conditions.
In the Thomas' case, Jamadar J. dealt with a specific issue of ‘arbitrary and inhumane deprivation
of regular and consistent airing and exercise’. The judge, nevertheless, found that the applicant's
cell was, more likely than not, stuffy and deprived of any direct natural sunlight. He found no

536

Inter-American Commission on Human Rights (IACHR), ‘Presentations from the Second Regional Seminar on Best Prison Practices’
(Organisation of American States (OAS), December 2011) <https://www.oas.org/en/iachr/pdl/docs/pdf/2nd.SeminarPPL.pdf>
accessed February 2, 2021. See also, United Nations News, ‘Drug Laws Must Be Amended to “Combat Racial Discrimination”, UN
Experts Say’ (UN News, March 14, 2019) <https://news.un.org/en/story/2019/03/1034721> accessed February 2, 2021.
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evidence of ventilating apparatus such as fans or the likes. He found too that it was more probable
than not that whenever there was no natural breeze, the cell would be stuffy, oppressive and
claustrophobic. He also found that with a slop pail there, there would have been a foul smell. As
intimated above, the prison conditions throughout the region, with few exceptions, require
significant improvements to fulfil necessary standards of humane detention with reference to
accommodation, nutrition and health care. Many facilities are in excess of their bed capacities
and with inadequate toilet facilities. Overall, the conditions throughout the region, have been
repeatedly found not to meet the minimum standards of humane detention (UN Standard
Minimum Rules for the Treatment of Prisoners 2015) by international bodies, though Caribbean
Courts, in the domestic jurisdictions, have been unwilling to find that the state of the facilities
cross the threshold of resulting in cruel and inhumane punishment. Collectively, these failures to
invest in criminal justice and prison reform, barring destruction of prison facilities, whether via
riot or otherwise, imperil public health. The further significance of the conditions of detention, is
that their status during ordinary times run perilously close to cruel and inhumane punishment
and that in a time of COVID-19 the risk of that threshold being breached is greater, though the
threshold is admittedly a high one. The intensity of these conditions, however, points to the
importance of the consideration of alternative measures such that detention in these
circumstances, particularly for a range of low-level offenders, including those with minor
convictions stemming from the prolific drug war, should be released. The case study in Trinidad
and Tobago provides a best-practice example, though the implementation has not fulfilled the
breadth of the promise of that approach whereby entities with the capacity to release, pardon,
and commute sentences were enjoined to do so.

The Rights of Prisoners and other Justice-Involved Populations
Prisoners go to prison as punishment and not for punishment.537 As such, they retain all of their
rights except those necessarily limited by their imprisonment and explicitly provided for in the
Constitution. These rights include the right to the highest attainable standard of health, which
requires access to equivalent levels of health, the right to life and the right to humane treatment.
A unified view of human rights requires that there must be no discrimination in the cases of these
rights. The requirements of these universal rights in the localised context of closed settings have
been explored in a number of binding and non-binding international instruments which have been
cited by Caribbean Courts.538

537

Article 25.1 of the Universal Declaration of Human Rights (UDHR) recognizes that ‘everyone has the right to a standard of living
adequate for the health of himself and of his family, including food, clothing, housing and medical care and necessary social
services.’
538 Standard Minimum Rules for the Treatment of Prisoners 1955 (‘SMR’) adopted by the ﬁrst United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, and the Nelson Mandela Rules (Resolution A/RES/70/175).33.
b. Body of Principles for the Protection of all Persons under any Form of Detention or Imprisonment adopted by General Assembly
Resolution.
c. Basic Principles for the Treatment of Prisoners adopted and proclaimed by United Nations General Assembly Resolution / of
December.
e. Draft Inter-American Declaration on Persons Deprived of Liberty. In 1957, the United Nations Economic and Social Council adopted
comprehensive guidelines governing the treatment of those deprived of their liberty, the United Nations Standard Minimum Rules
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The Standard Minimum Rules (SMRs)
The SMRs are used as an international and increasingly authoritative benchmark to protect the
rights of prisoners. To the extent that the SMRs can largely be understood as the fleshing out of
existing treaty and customary international law obligations, the ‘soft-law’ nature of the SMRs
gives way to a much more robust approach in the application and interpretation by judicial bodies.
At the international level, in the case of Mukong v Cameroon, the UN Human Rights Committee,
affirming the importance of the SMRs as the minimum standard and an aid to interpretation of
the ICCPR, found that:
As to the conditions of detention in general, the committee observes that certain
minimum standards regarding the conditions of detention must be observed regardless
of a State party's level of development. These include, in accordance with rules 10, 12,
17, 19, and 20 of the UN Standard Minimum Rules for the Treatment of Prisoners,
minimum floor space and cubic content of air for each prisoner, adequate sanitary
facilities, clothing which shall be in no manner degrading or humiliating, provision of a
separate bed, and provision of food of nutritional value adequate for health and
strength.539
The SMRs thus play a key role across the UN Treaty-body system, with the UN Committee against
Torture and the UN Human Rights Committee routinely relying on them as authoritative guidance.
The importance of the SMRs is underlined in the wider jurisprudence of various UN treaty bodies.
For example, in General Comment No. 21, State parties were enjoined ‘to indicate in their reports
to what extent they are applying the relevant United Nations standards applicable to the
treatment of prisoners: the Standard Minimum Rules for the Treatment of Prisoners (1957)’. The
fact that the Committee refers to the SMRs elevates their status and requires that they are to be
read alongside the General Comments.
The basic principles laid down under the Nelson Mandela Rules 2015 thus remain a necessary
framework to be adhered to by Caribbean states in their steps to implement any precautionary
and containment measures, namely:



The safety and security of prisoners, staff, service providers and visitors shall be ensured
at all times.
There shall be no discrimination on the grounds of race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or any other status.

for the Treatment of Prisoners. In 1988, the United Nations General Assembly adopted the Body of Principles for the Protection of
All Persons under Any Form of Detention or Imprisonment, The Basic Principles for the Treatment of Prisoners. In December 2015,
the United Nations General Assembly adopted Revised Standard Minimum Rules for the Treatment of Prisoners, named the
Mandela Rules in honour of Nelson Mandela (‘Standard Minimum Rules’ or ‘Mandela Rules’). All of these guidelines affirm the core
principle that detainees and prisoners retain their fundamental rights and freedoms.
539 Communication No. 458/1991, para. 9.3.
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All prisoners shall be treated with respect due to their inherent dignity and value as
human beings. No prisoner shall be subjected to, and all prisoners shall be protected
from, torture and other cruel, inhuman or degrading treatment or punishment, for which
no circumstances whatsoever may be invoked as a justification.
Prison administrations shall take account of the individual needs of prisoners, in particular
the most vulnerable categories, in prison settings.

States must adopt measures to ensure the positive obligations imposed by the right to life
amongst others are addressed and ensure that limitations remain appropriately balanced and
tailored to the specific circumstances.

Right to Health of Persons Deprived of their Liberty
The right to the best possible bodily and mental health is inscribed in a number of international
human rights treaties, which include provisions for preventive, curative, and palliative care.
According to Article 25.1 of the Universal Declaration of Human Rights (UDHR), ‘everyone has the
right to a standard of living appropriate for their health and well-being, including medical
treatment.’540
As previously established, persons who are deprived of their liberty are at elevated risk of
contracting COVID-19 on account of poorer social and health determinants in addition to the
overcrowded and unsanitary conditions which often characterise detention facilities. The
International Covenant on Economic, Social, and Cultural Rights (ICESCR), which numerous
Caribbean nations have joined, has a requirement in Article 12 to ‘respect, preserve, and realize
everyone's right to the greatest possible quality of physical and mental health, including those
who are imprisoned or detained.’541 The Committee on Economic, Social, and Cultural Rights
(CESCR), the body tasked with monitoring compliance with the Covenant, has said that ‘States are
required to respect the right to health by, among other things, refraining from denying or
restricting equal access to preventive, curative, and palliative health services for all persons,
including prisoners or detainees; abstaining...’542 As such, Caribbean States have a heightened
duty to ensure the provision of adequate, and equivalent medical treatment and to promote the
physical and mental well-being of this population. Such duties are embedded both in international
treaties and crystallized in customary international law. The right to health care in prison is
grounded in the right to life and the prohibition on torture and inhuman or degrading treatment
which are protected in all Commonwealth Caribbean Constitutions and likewise grounded in a
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United Nations, 'Universal Declaration of Human Rights | United Nations' (United Nations, 2021) <https://www.un.org/en/aboutus/universal-declaration-of-human-rights> accessed May 30, 2021.
541
'OHCHR | International Covenant on Economic, Social and Cultural Rights' (Ohchr.org, 2021)
<https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx> accessed May 30, 2021.
542United National Office of the High Commissioner of Human Rights (OHCHR) ‘CESCR General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art. 12)’ (Adopted at the Twenty-second Session of the Committee on Economic, Social and
Cultural Rights, August 11 2000) para. 34 < https://www.refworld.org/pdfid/4538838d0.pdf> accessed May 30, 2021.
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range of international instruments.543 Commonwealth Caribbean Courts have not yet been
expansively interpreted and have, in the majority, been understood in a corporeal sense, and
based on a negative framing of the right- namely that states must refrain from the unlawful
deprivation of life within their jurisdiction. As noted by Antonio Coco:
Whilst violations of this right are most commonly associated with the arbitrary use of
lethal force by the military or law enforcement authorities, these instances do not exhaust
the range of possible violations of the right. States’ acts and omissions with respect to
health care policy may well constitute violations of the right to life.544

The scope of the right to life
A brief assessment of the European Court of Human Rights’ (ECtHR) jurisprudence on states’
positive operational obligations to protect life under Article 2 of the European Convention on
Human Rights is an instructive and persuasive precedent for Caribbean jurisdictions. As a nonderogable right, it does not allow suspension even in the midst of a public emergency such as
COVID-19. This right to life requires States to safeguard the lives of those within their jurisdiction,
and where there are failures to so safeguard, States are bound to investigate such deprivations of
life. This may likewise extend to a positive preventive operational duty ‘subject to any evidence
adduced on “impossible or disproportionate burden” and a margin of appreciation on how states
choose to allocate resources in the implementation of the positive obligation’.545 States,
therefore, have a positive duty to enact measures necessary to safeguard the life of individuals
under their jurisdiction, and thus to do all they can to prevent such individuals’ life from being
‘avoidably put at risk’. States have a continuing duty to plan and enact responses to stop and or
mitigate the spread of fatal diseases such as COVID-19.546
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For example, Specifically, Article (10-1) of the ICCPR provides that ‘All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person ‘. This is supported by the 1977 Standard Minimum Rules
for the Treatment of Prisoners which likewise supported the rights of prisoners be treated with humanity and with respect for the
inherent dignity of the human person’ as stipulated in article 10 of the ICCPR.
544 Antonio Coco, ‘Part I: Due Diligence and COVID-19: States’ Duties to Prevent and Halt the Coronavirus Outbreak’, (EJIL: Talk! March
24, 2020 (European Journal of International Law)) <https://www.ejiltalk.org/part-i-due-diligence-and-COVID-19-states-duties-toprevent-and-halt-the-coronavirus-outbreak/> accessed May 30, 2021.
545 Elizabeth Stubbins Bates, ‘COVID-19 Symposium: Article 2 ECHR’s Positive Obligations’ (n12).
546 The scope of this positive right includes a duty to:
• Protect the lives of those in custody. The particular vulnerabilities of the detainee, such as any disabilities, must be taken into
account when keeping them safe.
• Secure the wellbeing of prisoners given the practical demands of imprisonment.
• Provide necessary medical care, including prompt and accurate diagnosis and care and, where necessary, regular supervision and
therapeutic treatments
• Take steps to prevent a detainee from harming themselves when that risk of harm is known or ought to be known, including as a
result of mental health problems, previous attempts to harm themselves, suicidal thoughts or threats and signs of physical or mental
distress. In addition, special care must be taken when detaining those with mental health issues to provide them with conditions
which meet their needs.
• Have in place safeguards to identify and address risks to those detained from other detainees and take all reasonable steps to
avoid real risks to life. Detainees risks to others should be assessed and there should be a means for detainees to raise the alarm in
an emergency
• Take all reasonable steps to protect the public when it is known or ought to be known that the release of a detainee may pose a
real risk to life
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To uphold the right to life, States have a duty to address the treatment of people deprived of their
liberty, particularly detainees who are under State Control and hence acutely vulnerable. The
prohibition of torture and inhuman or degrading treatment is also widely recognised as imposing
a duty to secure the health and well-being of persons deprived of their liberty by, inter alia,
guaranteeing necessary medical assistance. The right to the protection of the law is likewise
engaged whereby States have an obligation to comply with their international law obligationswhich includes these substantive protections. State parties, in the midst of COVID-19, therefore,
have an obligation to establish adequate frameworks of laws and procedures to protect life. The
Caribbean Court of Justice in Nervais and Severin v The Attorney General of Barbados [2018] CCJ
20 (AJ) noted that the right to life may ground other rights. Naturally, the content of the right to
life in international law, may also shape the interpretation of the right to life in domestic law.

The Scope of the Right to Health
While there is no specific grounding of the right to healthcare in the ICCPR, it is both implied in
Article 6 and 10 of the ICCPR, and explicitly provided for in a number of international law
instruments governing the rights of prisoners including the Beijing Rules. Article 12(1) of the
ICESCR provides:
States Parties to the present Covenant recognise the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health.’ Article 12(2) further
establishes that ‘[t]he steps to be taken by the States Parties to the present Covenant to
achieve the full realisation of this right shall include those necessary for […] (b) The
improvement of all aspects of environmental and industrial hygiene; (c) The prevention,
treatment and control of epidemic, endemic, occupational and other diseases; (d) The
creation of conditions which would assure to all medical service and medical attention in
the event of sickness.’ States pursuant to General Comment No 14 on the Committee on
Economic Social and Cultural Rights thus ‘have an obligation to control diseases, both
individually and through international cooperation, by acting in order to, among other
things, ‘make available relevant technologies, using and improving epidemiological
surveillance and data collection on a disaggregated basis, the implementation or
enhancement of immunization programmes and other strategies of infectious disease
control.
Likewise, Para 25 of General Comment No 36 is of particular relevance to the realisation of the
rights:

• Have in place a legal and administrative framework which defines the circumstances in which force can be used, including that
this can only be when absolutely necessary, proportionate and in full consideration of the surrounding circumstances, including the
risks posed by the individual
• Have in place safeguards to prevent arbitrary and abusive use of force and hold persons to account for such instances.
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States parties also have a heightened duty of care to take any necessary measures to
protect the lives of individuals deprived of their liberty by the State, since by arresting,
detaining, imprisoning or otherwise depriving individuals of their liberty, States parties
assume the responsibility to care for their life and bodily integrity, and they may not rely
on lack of financial resources or other logistical problems to reduce this responsibility. The
same heightened duty of care attaches to individuals held in private incarceration facilities
operating pursuant to an authorization by the State. The duty to protect the life of all
detained individuals includes providing them with the necessary medical care and
appropriately regular monitoring of their health, shielding them from inter-prisoner
violence, preventing suicides and providing reasonable accommodation for persons with
disabilities. A heightened duty to protect the right to life also applies to individuals
quartered in liberty-restricting State-run facilities, such as mental health facilities, military
camps, refugee camps and camps for internally displaced persons, juvenile institutions
and orphanages.547
Fleshing out the Right to Health of Prisoners
The UN Nelson Mandela Rules provide a range of obligations that states must satisfy in the
treatment and care of prisoners. These include the provision of healthcare, without
discrimination, prompt access to health care in the event of an emergency, informed consent for
treatment amongst others. During the COVID-19 pandemic, specifically, States must guarantee
equivalence of care such that persons within institutions have access to and enjoy the same
standard of care in relation to diagnosis and treatment. Equivalence of Care as the UN Minimum
Standard concerning the provision of health care to prisoners may be considered as a demand of
substantive equality which considers the peculiarities of the dependence of the prisoner for the
totality of his/her existence on the State for the period of incarceration. This thus may include a
heightened obligation to engage in random voluntary sampling and testing as the State’s reliance
on symptomatic individuals to cue testing has largely failed to prevent the widespread
transmission across facilities.
A case study on Prison-Wide Screening
Two prisoners at HMP Northward tested positive for coronavirus at Her Majesty’s Cayman Islands
Prison Service (HMCIPS). Both men were asymptomatic and thereafter subjected to isolation.
These cases were detected after a prison-wide screen-testing programme. A CDC Study COVID-19
testing in prison had two major findings.548 First, testing people who had had contact with the

547 United Nations Office of the High Commissioner of Human Rights,

‘Human rights Committee:113th Session: Draft General Comment
36, Art. 6: Right to life.’ (March 16-April 15, 2015) <https://www.ohchr.org/Documents/HRBodies/CCPR/CCPR-C-GC-R-36.doc >
accessed May 30, 2021.
548 CDC (Centre for Disease Control and Prevention), ‘Serial Laboratory Testing for SARS-CoV-2 Infection Among Incarcerated and
Detained Persons in a Correctional and Detention Facility — Louisiana, April–May 2020’ (Morbidity and Mortality Weekly Report
(MMWR) June 29, 2020).
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virus identified more people who were positive for COVID-19 than just testing people
experiencing symptoms. Second, the researchers found that serial (repeated) testing of people
helped identify people who were asymptomatic; this allowed for early detection, isolation, and
treatment, which slow the transmission of the virus. States should not just test the incarcerated
population and correction staff once; to save the most lives in and out of prison, states need to
be regularly testing all incarcerated people and staff, regardless of the presence of symptoms.549
The Right not to be subject to Cruel and Inhumane Punishment
A number of cases in recent years have raised the extent to which the rights of prisoners have
been breached by virtue of the conditions of prisons including their unsanitary or overcrowded
nature. Caribbean Courts have found the prison conditions to border on cruel and inhumane
punishment, but have rarely found that they cross the high threshold set in Darrin Roger Thomas
et al. v Cipriani Baptiste et al.550, where the Judicial Committee of the Privy Council concluded
that:
[T]he question for consideration is whether the conditions in which the [Claimant] [was]
kept involved so much pain and suffering or such deprivation of the elementary necessities
of life that they amounted to treatment which went beyond the harsh and could properly
be described as [inhuman and degrading].
It has been suggested by Mitchell J. in Reynolds Peters v Bernard Marksman, Superintendent of
Prisons et al.551, that the continued maintenance of these types of conditions will be found to be
in violation of constitutional rights someday. He noted:
But the time will come when the very overcrowding in the present old nineteenth century
prison will be the basis for a constitutional challenge to a term of imprisonment in such a
facility as being inhuman and degrading, which challenge will at the least cause serious
embarrassment.
The court noted that the threshold for this constitutional infringement is set extremely high since
the words of the constitution must have some meaning - ‘torture’, ‘inhuman’ or ‘degrading’ are
all ordinary English words, which should be given their plain meaning. The Oxford Advanced
Learner's Dictionary 1993 defines: (1) torture as ‘infliction of severe bodily pain, esp. as a

549

WHO Guidance in a similar vein notes under the banner - Ensuring health, safety and human dignity that:
All states are required to ensure not only the security, but also the health, safety and human dignity, of people deprived of their
liberty and of people working in places of detention at all times. This obligation applies irrespective of any state of emergency.
Decent living and working conditions as well as access to necessary health services free of charge form intrinsic elements of this
obligation. There must be no discrimination on the basis of the legal or any other status of people deprived of their liberty. Health
care in prisons, including preventive, supportive and curative care, should be of the highest quality possible, at least equivalent to
that provided in the community. Priority responses to COVID-19 currently implemented in the community, such as hand hygiene
and physical distancing, are often severely restricted or not possible in closed settings.
550 [1999] UKPC 13 (17th March, 1999).
551 Suit No. 246 of 1997 (St. Vincent and the Grenadines).
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punishment or means of persuasion’; (2) inhuman as ‘brutal; unfeeling; barbarous’; and (2)
degrading as ‘1 humiliate, dishonour. 2 reduce to a lower rank.’ To contravene section 7 of the
Constitution, the conditions of the prison must be such that severe bodily or mental pain is
inflicted on the prisoner, or the prisoner is subject to conditions that are brutal, barbarous or
conditions that would tend to humiliate or debase him. Elsewhere, courts have taken into account
the combination of the status of the facilities, which, under ordinary circumstances, only
marginally avoid being cruel and inhumane, against the context of extraordinary measures and
the intensification of the period of imprisonment. This may likewise be relevant in consideration
of ‘exceptional circumstances’ for the purposes of bail as has been explored in other jurisdictions.
On April 21, 2020, in Re Diab [2020] VSC 196, [38], Beach JA synthesised the following four
propositions, that had by that time emerged from numerous decisions of the Supreme Court of
Victoria, as to the relevance of COVID-19 to the establishment of ‘exceptional circumstances’ for
the purposes of the Bail Act, 1977 (Vic):
Delay in trials due to COVID-19 may establish exceptional circumstances, particularly (but
not limited to) where the delay is likely to lead to an accused spending more time on
remand than the likely sentence. The existence of the current COVID-19 health crisis will
not, however, give rise to exceptional circumstances in all cases. The crisis is simply one
of the surrounding circumstances that a bail decision maker must take into account in
considering an application for bail. The relevance of the COVID-19 crisis is that it may
make time in custody very difficult and/or significantly more difficult than usual.
Moreover, to the extent that correctional facilities are not permitting visitors, there may
be greater isolation for those on remand. Additionally, the extent to which the crisis may
impede education and/or rehabilitation opportunities is a matter capable of being
relevant and, to that extent, would need to be taken into account. In any individual bail
application, in the absence of agreement between the parties, much will depend upon
the evidence of the effect of the crisis so far as it concerns the circumstances of the
applicant for bail.552
Self-Isolation, Quarantines and Solitary Confinement: Questions of Degrees
A subcomponent of the right to health that merits specific examination is the harmful mental
health effects that have been experienced generally during the global pandemic and its
relationship with the right not to be subject to cruel and inhumane punishment. As explored by
Stewart et al., where the pandemic has been understood as creating harmful psychiatric
ramifications in the general community:
[T]he anxiety of the closed environment, may result in considerable deterioration of
existing conditions and an increased need for already overwhelmed mental health
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In Victoria and the ACT: see, for example, DPP (Cth) v Sun [2020] vsc 399, [37]-[43]; Re Broes [2020] VSC 128, [42]; Re McCann
[2020] VSC 138, [39]-[41]; Re Taylor, [2020] VSC 146, [50]-[51]; Re Kennedy, [2020] VSC 187, [6]; and Watson v The Queen, [2020]
ACTCA 16, [8]-[11].

255

UNMASKING THE COMMONWEALTH CARIBBEAN COVID-19 LEGAL RESPONSE: A RULE OF LAW AND
HUMAN RIGHTS ANALYSIS ONE YEAR+ ON IN A PUBLIC HEALTH CRISIS

services and supports. Furthermore, concerns over further segregation and
marginalization can contribute to avoiding disclosure of symptoms and potential
infection, leading to further spread and outbreaks.
In response to COVID-19, most jurisdictions under review introduced mandatory 14-day
quarantine for all new prison admissions, and in some cases any movement out of prison such as
for hearings. The use of medical segregation or isolation, which effectively mirrors conditions akin
to solitary confinement, should be considered against its human rights context, and the
limitations imposed on solitary confinement in international human rights and domestic law. The
significant effects of these conditions point to the necessity of increased consideration of
alternative policies such as compassionate release, commutation of sentences, and other forms
of supervised sentences in the case of those convicted of crimes. This is not to speak of the
significant cohort of individuals deprived of their liberty who are subject to pre-trial detention.
Across the region, prison facilities generally suspended rehabilitative, vocational and other
programmes such as prison fellowship in order to minimise flows of traffic into and out of prison
with a view to limiting risk. This was particularly true in the case of the massive outbreaks. In
Barbados for example, between December 2021 and February 2021 all of the virtual services
including contact with relatives, prisoner rehabilitation and maintenance programmes were
suspended as there was a ‘no one in or out policy’. After the successful elimination of COVID-19
in the Barbados prison, there has been a resumption of virtual court for high court and
magistrate’s court and equally resumption of virtual visits and access to the inmate telephone
system with family and friends.553 The elimination of these services, however, has been
recognised as placing strain on inmates and other persons deprived of their liberty.
The significant health effects, and human rights implications ought to be considered in the context
of the measures which have been adopted as part of the containment strategies within prisons.
Any restrictions on human rights of those deprived of liberty must be consistent with the
Principles of Proportionality, Lawfulness, Accountability, Necessity, and Non-discrimination
(PLANN). As noted by the Association for the Prevention of Torture:
Detaining authorities must (1) uphold the rights and protect the dignity of those deprived
of liberty, while also (2) protecting them and others from contamination. While some
restrictions to detention regimes can be justified, neither of these two objectives can be
compromised.554
As fleshed out in the context of prisoners, The Mandela Rules provide that solitary confinement
ought to be treated as an exceptional measure and imposed as a last resort. This is likewise
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Nation News, Barbados, ‘Dodds Free of COVID’ (February 20, 2021) <https://www.nationnews.com/2021/02/20/dodds-freecovid/> accessed March 20, 2021.
554 International Ombudsman Institute (IOI), ‘APT issues article on COVID-19 in prison’ (March 19, 2020) <https://www.theioi.org/ioinews/current-news/apt-issues-article-on-COVID-19-in-prison> accessed March 20, 2021.
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prohibited in Commonwealth Caribbean Constitutions. Rule 44, of the United Nations (UN)
Standard Minimum Rules for the Treatment of Prisoners (Mandela Rules) addresses solitary
confinement. Prolonged solitary confinement refers to solitary confinement for a time period
exceeding 15 consecutive days and is regarded as a form of torture or ill-treatment (Rule 43).555
Solitary confinement remains a part of the legal arsenal in all Caribbean States, both as a penal
sanction, but also, as a mechanism for the management of COVID-19 in prisons.
In Ahmad v United Kingdom [2013] 56 EHRR 1, the Court accepted that solitary confinement falls
within the definition of ‘torture or inhuman or degrading treatment or punishment’ in Article 3 of
the European Convention on Human Rights:
205. The circumstances in which the solitary confinement of prisoners will violate Article
3 are now well-established in the Court's case-law.
206. Complete sensory isolation, coupled with total social isolation, can destroy the
personality and constitutes a form of inhuman treatment which cannot be justified by the
requirements of security or any other reason (Van der Ven v. the Netherlands, no.
50901/99, § 51, ECHR 2003—II).
207. Other forms of solitary confinement which fall short of complete sensory isolation
may also violate Article 3. Solitary confinement is one of the most serious measures which
can be imposed within a prison ( A.B. v. Russia, cited above, § 104) and, as the Committee
for the Prevention of Torture has stated, all forms of solitary confinement without
appropriate mental and physical stimulation are likely, in the long term, to have damaging
effects, resulting in deterioration of mental faculties and social abilities (see Lorgov v.
Bulgaria, no. 40653/98, § 83, 11 March 2004) Indeed, as the Committee's most recent
report makes clear, the damaging effect of solitary confinement can be immediate and
increases the longer the measure lasts and the more indeterminate it is.
Similar views have been accepted in the Commonwealth Caribbean. As noted by Kokaram J in
CV201604370 B -v—the Children's Authority & The Attorney General:
11. In my view, solitary confinement in the real sense has been treated as a species of cruel
and inhumane punishment. A summary of the applicable principles which will guide a
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Mandela Rules .
Rule 44 For the purpose of these rules, solitary confinement shall refer to the confinement of prisoners for 22 hours or more a
day without meaningful human contact. Prolonged solitary confinement shall refer to solitary confinement for a time period in
excess of 15 consecutive days.
Rule 45 1. Solitary confinement shall be used only in exceptional cases as a last resort, for as short a time as possible and subject
to independent review, and only pursuant to the authorization by a competent authority. It shall not be imposed by virtue of a
prisoner’s sentence. 2. The imposition of solitary confinement should be prohibited in the case of prisoners with mental or physical
disabilities when their conditions would be exacerbated by such measures. The prohibition of the use of solitary confinement and
similar measures in cases involving women and children, as referred to in other United Nations standards and norms in crime
prevention and criminal justice, 2 continues to apply.
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Court in making a determination as to whether conditions of solitary confinement are
indeed actionable, or a breach of fundamental rights includes:
(i) A level of sustained segregation of the detainee without contact with other
human beings.
(ii) The degree to which the detainee is deprived of mental stimulation.
(iii) Whether the confinement is a means to degrade or denigrate, deface or
humiliate the prisoner.
(iv) The impact on the detainee's mental health.
(v) Complete sensory isolation, coupled with social isolation.
(vi) The prohibition of contact with other prisoners for disciplinary or protective
reasons does not by itself amount to inhuman treatment or punishment.
(vii) Whether such measure falls within the ambit of inhuman or degrading
treatment, the particular conditions and stringency of the measure, its duration,
the objective pursued and its effects on the person concerned must be determined
on a fact sensitive basis.
(viii) Whether the ill treatment has reached the minimum level of severity depends
upon the age of the detainee and other circumstances unique to the individual.
(ix) Account must be taken of the fact that all confinement entails some element
of distress, frustration and humiliation which will impact upon the detainee's
mental state and wellbeing.
The UN Special Rapporteur noted that:
[T]he longer the duration of solitary confinement or the greater the uncertainty regarding
the length of time, the greater the risk of serious and irreparable harm to the inmate that
may constitute cruel, inhuman or degrading treatment or punishment or even torture.
Even short-term solitary confinement may amount to cruel, inhumane or degrading punishment,
particularly when imposed against vulnerable individuals such as those with mental health
illnesses, which are disproportionately represented within Caribbean prison populations. Hurley
and Laschz, 2021 provide a compelling summary of the effects of solitary confinement:
There is ‘remarkable consistency in research findings on the health effects of solitary
confinement throughout the decades’ with all solitary confinement studies considering
non-voluntary solitary confinement of more than 10 days indicating negative
psychological effects. The practice is even associated with early death, … finding that
formerly incarcerated people who had been subjected to solitary confinement were almost
10 times more likely than the general prison population to die within 5 years of their
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release, even when two-thirds of the people in the study had spent less than 7 total days
in solitary confinement.556 (Citations removed)
It is known that placing prisoners in solitary confinement, even for short periods of time, can cause
serious psychological harm that may be irreversible and as such these measures must be
scrutinized to ensure they are not being implemented as blanket policies and are being tailored
to the necessity of cases. On this point Blaber, Walsh and Cornwall note:
When deciding whether or not a limit is reasonable and justified, factors to be considered
include the nature and purpose of the limitation, whether there are any less restrictive
ways of achieving the purpose, and the importance of both the limitation and the right.17
Of course, in the context of COVID-19, certain limitations on human rights may well be
reasonable and justifiable. There is clearly a legitimate purpose in preventing the spread
or risk of infection, so some degree of segregation may be justified on medical grounds.
However, in order to be human rights compliant, [The State] is required to turn its mind
to whether any less restrictive alternatives exist to achieve the same purpose. The WHO
has stated that medical isolation should only occur as a matter of ‘medical necessity’ and
that, even in the context of COVID-19, human rights protections still apply. 557
Having assessed the legal framework as raising thorny questions, little information is publicly
available concerning the experiences of persons deprived of their liberty in the region and with
weak oversight mechanisms, the risk for violations is thus ripe. In light of the harshness of the
effects of self-isolation in the carceral context, in Victoria, pursuant to the Corrections Act, 1986
(Vic) s. 58E (Emergency Management Days), prisoners are able to apply for their sentence to be
commuted. Courts throughout Australia558 have taken account of the conditions experienced
during medical segregation as a relevant factor in assessing sentencing. Similar considerations
ought to apply in the context of the region. Given the effects of prolonged medical isolation
(outside of the prison context) has shown to create feelings of anger, fear, self-blame, depression
and suicide in patients559. This is understandably elevated within the context of a prison.
UN Guidance has recognised in this context that where suspension of visits occurs, and where
medical isolation occurs States should adopt mitigation measures such as enhanced access to
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Andreea Lachsz & Monique Hurley, ‘Why practices that could be torture or cruel, inhuman and degrading treatment should
never have formed part of the public health response to the COVID-19 pandemic in prisons’ (Current Issues in Criminal Justice, 33:1,
54-68, 2021) <DOI: 10.1080/10345329.2020.1863310> accessed July 17, 2021.
557 Helen Blaber, Tamara Walsh and Lucy Cornwell, ‘Prisoner Isolation and COVID-19 in Queensland’ (Griffith Journal of Law & Human
Dignity, Volume 8 No. 2 (2021)) <https://griffithlawjournal.org/index.php/gjlhd/article/view/1209> accessed March 20, 2021.
558 Scott v R, [2020] NSWCCA 81, [166]; see also R v KAX, [2020] QCA 218, 31.
559 See: United nationa General Assembly, ‘Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health’ (April 10, 2018) https://undocs.org/en/A/HRC/38/36.
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virtual visits.560 In Messina v. Italy561, the European Court of Human Rights clearly stated that
prison authorities must, ‘assist [detainees] in maintaining contact with [their] close family”, as it
is “an essential part of a prisoner's right to respect for family life ‘. While the scope of the
protection of family life across Commonwealth Caribbean Constitutions vary, at international law
it is undoubted that these suspensions represent a significant interference with private and family
life. Caribbean States have appeared to employ the use of these restrictions in a blanket fashion,
particularly at the inception of the pandemic. As noted by the Justice Committee of the House of
Commons in the United Kingdom:
The suspension of all prison visiting is a serious interference with the right of prisoners
and their families to respect for private and family life (Article 8 ECHR) and should not be
imposed in a blanket fashion. The impact of the lack of visits on prisoners and their
families has been significant. Dr Shona Minson, University of Oxford, carried out
interviews during lockdown with parents and carers looking after children who have a
parent in prison:
Almost all of the children included in the research have had increased anxiety
about their parents … The new behaviours among children since the cessation of
contact include but are not limited to disrupted sleep; self-harm; co-sleeping;
panic attacks; weight loss; development of an eating disorder; withdrawal from
the family; nightmares; anger; clinginess; physical aggression towards others in
their household. Almost all of the children have been reported as experiencing
sadness, anxiety and crying.
Evidence compiled by the Prison Reform Trust reveals a gap between what was promised
by the Government in terms of measures to make up for the loss of social visits and what
has so far been delivered on the ground. For example, despite a commitment that video
calls would begin to be introduced in prisons, so far, they have been rolled out to just 40
of the 120 establishments on the prison estate in England and Wales.562
With that in mind, it is reasonable to expect from detaining authorities that, even in public health
emergencies, they take necessary measures to compensate for the dissocialising effect of
imprisonment in a proactive and positive manner, including by facilitating family contact or
communication. Most States have enhanced the availability of virtual means of contact.
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The Guidance notes:
In their responses to COVID-19 in closed settings, states must respect the human rights of people deprived of their liberty.
Restrictions that may be imposed must be necessary, evidence-informed, proportionate (i.e., the least restrictive option) and nonarbitrary. The disruptive impact of such measures should be actively mitigated, such as through enhanced access to telephones or
digital communications if visits are limited. Certain fundamental rights of people deprived of their liberty and corresponding
safeguards, including the right to legal representation, as well as the access of external inspection bodies to places of deprivation
of liberty, must continue to be fully respected.
561 (Application no. 25498/94) <http://hudoc.echr.coe.int/eng?i=001-58818>
562 UK Parliament, ‘The Government’s response to COVID-19: human rights implications’ (Joint Committee on Human Rights,
September 21, 2020) <https://publications.parliament.uk/pa/jt5801/jtselect/jtrights/265/26508.htm> accessed May 20, 2021.
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Throughout the region, Guyana added virtual visitation and in Trinidad and Tobago, where there
was a suspension of visits to prisons, the pre-existing virtual visit facility and phone systems
remained operational.563 As examined in the case studies below, there were attempts to expand
virtual access though the extent to which it was widely available to prisoners is not fully known.
Implementation deficits have thus been a significant counteracting factor in the COVID-19
Response.

Further Rights
Adequacy of Nutrition
During the pandemic, suspensions of visits by family members also raised questions as to the
adequacy of the diets of persons in the custody of the State. The Chairman of the Visiting
Committee in Antigua and Barbuda for example noted:
For now, all prisoners, including those on remand, and those with special diets, will have
to partake of the meals prepared in the prison’s kitchen. Bishop Browne added, “they
don’t have confidence in the competency of the kitchen to provide food for them… and
there are too many people saying certain things for me to doubt it”. The Chairman of the
Visiting Committee noted that inmates with special dietary needs, due to pre-existing
medical conditions, expressed the most concern at the decision, as they are among the
most vulnerable affected by the two-week change in procedure.564
Thus, the right to health care, and the right to adequate nutrition remains perilous for some
prisoners throughout the region.
Right to Equality
Given the disparities within the criminal justice system, which disproportionately affect
marginalised individuals and vulnerable groups, prison health policy is public health policy, which
is also equality policy. Meaning that, given the disproportionate reflection of persons who fall
within particular socio-economic groups and other forms of vulnerability, prison policies and their
failures raise fundamental questions of equity. Sensitivity to the equality concerns and the
transformative understanding of the equality approach calls attention to the disproportionate
imprisonment of particular racialized and classed groups throughout the Caribbean. It is noted
that prisoners often reflect the disparities in social health affecting groups that are
disproportionately likely to be incarcerated. Persons with substance abuse and/or mental health
disorders, persons living in poverty are also more likely to have comorbid health concerns (e.g.,
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Loop Trinidad and Tobago News, ‘COVID-19: Prison Visits Suspended’ (July 29, 2020) <http://www.looptt.com/content/COVID-19prison-visits-suspended> accessed May 20, 2021.
564 Antigua Observer Newspaper, ‘Inmates Upset at Axing of Visits amid Coronavirus Fears’, (March 17, 2020)
<https://antiguaobserver.com/inmates-upset-at-axing-of-visits-amid-coronavirus-fears/> accessed February 21, 2021.
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diabetes, hypertension, heart diseases) and prisoners tend to experience multi-morbidities at
higher levels. It is in this specific context that the rights of prisoners specifically exist within the
Commonwealth Caribbean. According to the US Centers for Disease Control (CDC), prisons and
detention centres are particularly susceptible due to:
[C]rowded dormitories, shared lavatories, limited medical and isolation resources, daily
entry and exit of staff members and visitors, continual introduction of newly incarcerated
or detained persons, and transport of incarcerated or detained persons in multi-person
vehicles for court-related, medical, or security reasons.565
Beyond these instruments a number of agreements and frameworks have been adopted which
emphasise the importance of States using alternatives to imprisonment to reduce the high levels
of incarceration. These include the 1990 United Nations Standard Minimum Rules for Noncustodial Measures (Tokyo Rules). The Tokyo Rules obligates States to develop non-custodial
measures to reduce the use of imprisonment from pre-trial to post-sentencing dispositions. The
2010 United Nations Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (the Bangkok Rules), and the 2015 United Nations Standard Minimum Rules
for the Treatment of Prisoners (Nelson Mandela Rules) provide further guidance that Caribbean
states should consider.

Human Rights of Staff
It is important to highlight the positive obligations owed to all actors within JIP including prison
personnel. States have a duty to take appropriate measures to prevent further spread of the virus
by ensuring sanitary conditions, widespread access to testing, access to necessary healthcare for
detainees, as well as PPE and testing for prison personnel. All justice-involved actors are exposed
to similar sanitation conditions. Considering the extent of the Barbadian outbreak, where onethird of prison wardens were COVID positive, greater attention to the protocols and disease
control measures (diagnosis, treatment, and personal protective equipment) is merited.

Positive Duties owed to JIP
In light of the scope of the right to life, as explored above, the failure of the State to supply
adequate personal protective equipment (PPE) to persons deprived of their liberty, and personnel
including prison wardens and health care workers may evidence a breach of the right. In the
majority, a desk review did not reveal many absences of PPE within the prison. In Trinidad and
Tobago, however, the Prison Officers Association highlighted continued cuts to the budgetary
allocations to the Prison Division, which resulted in either insufficient or non-existent PPE in the
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Megan Wallace et al., ‘COVID-19 in Correctional and Detention Facilities’ (United States, February–April 2020. MMWR Morb Mortal
Wkly Rep 2020; 69:587–590). <http://dx.doi.org/10.15585/mmwr.mm6919e1> accessed May, 20, 2021.
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prisons for officers.566 Given the high interface between staff and the elevated risks, the failure to
consistently supply adequate PPE risks violations of this positive duty. States have performed
reasonably well across the region, as aided by development partners and corporations, such that
there have been few reported shortages of soap and hand sanitiser, with enhanced sanitisation
being a de-rigour part of most State responses. This, however, has not translated into the
avoidance of outbreaks, instead it remains largely a question, not of if, but when an outbreak will
occur.

Overview of Caribbean Regulatory Responses in the Prison Sector
In this section, a review of the experiences and responses of States which have experienced
community-spread or transmission, and widespread transmission in their prisons is conducted.
The measures which were adopted are assessed with a view to synthesizing issues that raise
human rights questions and equally, distilling best practices. Given the uncertain scope of the
pandemic’s likely continuation, all State parties must exercise diligence in considering the
possibility of an outbreak within JIP. There has been a mixed picture across the region, with limited
numbers being seen in some prisons on account of the strong and robust institutional measures
which were taken (generally in lieu of systemic solutions) and on the other hand, significant
explosions of cases.
Across the region, on the detection of COVID-19 within national jurisdictions, governments
adopted a number of measures to keep prisoners and staff safe, with the stated aim of preventing
or limiting the spread of COVID-19 within prisons. Governments in the region have responded to
the COVID-19 Pandemic by introducing a mix of practices including:










suspension of social visits567;
masking and sanitisation protocols;
restriction of non-essential inmate movement between centres;
introduction of temperature testing for staff;
suspension of work release;
introduction of quarantine periods for new inmates;
creation of isolation hubs and field hospitals within existing centres to isolate positive
inmates;
trials of family video visitation;
contact-tracing where positive cases have been identified; and

566

Trinidad and Tobago Guardian, ‘Prison officers warn of explosive situation at MSP’ (November 18, 2020)
<https://www.guardian.co.tt/news/prison-officers-warn-of-explosive-situation-at-msp-6.2.1251859.b145b2f4bd> accessed May
21, 2021.
567 For example, Grenada’s Superintendent of Police, John Mitchell, on Thursday announced that inmates at the Richmond Hill Prison
will be allowed visits from family and friends nor have will there be church visitation on weekends.
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exceptionally, early release of non-violent offenders and other low-risk categories.568

Comparative Assessment of Approaches
Category 1: Prison Decongesting
The first category involves prison releases to reduce the prison population and prevent and
control the spread of COVID-19. Examples include granting parole to people near the end of their
sentences or persons who committed low-level offences, providing early release to individuals
serving short sentences for nonviolent offences and releasing vulnerable individuals (e.g., elderly
inmates, pregnant women, women with children, and individuals with chronic diseases). In
addition, Global Human Rights bodies recommended providing alternatives to detention for
people waiting for trial and implementing special mechanisms such as commutations, pardons, or
suspension of sentences.
Non-custodial measures are fundamental elements of all criminal justice systems and are required
under international law such as the Tokyo Rules. These measures must take into account the
rights of a cross-section of actors, the accused/convicted, victims and society at large. This can
helpfully serve to reduce prison populations by keeping convicted or charged persons out of the
prison system and in the community. Such measures have historically been underutilised in the
region as a tool to limit institutionalization, to de-incarcerate and facilitate reintegration into
society. All jurisdictions in the study have non-custodial measures set out in their laws which can
be used as alternatives to detention at different stages in the criminal justice process (namely at
pre-trial, on sentence or post-sentence). The nature and range of such non-custodial measures
varied widely from jurisdiction to jurisdiction, as did the extent to which they were used by
governments to respond to COVID-19. Approaches in this category include approvals by a Judge
(as occurred below), approval by a government official, use of existing mechanisms such as a
pardon, temporary releases, or the development of new mechanisms.
Conclusion: Across the region, limited use has been made of Category 1 Responses, with Trinidad
and Tobago, Guyana and Bahamas only having made efforts towards decongestion of prisons. The
volume of prisoners released, as compared to those eligible for release using the categorizations
of the UN Joint Guidance, does not represent a sufficient critical mass.
Best Practice
Strong and multi-sectorial partnerships/consultation between the Attorney General in Trinidad
and Tobago and other actors within the justice sector including the Chief Justice, the
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The Guyana Prison Service (GPS) has released 65 non-violent offenders in keeping with efforts to reduce overcrowding in all prisons
and help minimise the spread of the coronavirus in the country’s jails.
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Commissioner of Prisons, the Commissioner of Police, the Director of Public Prosecutions, the
Chief Public Defender and the Children’s Authority of Trinidad and Tobago was undertaken to
assess the risk posed by COVID-19. The consultative process specifically assessed the situation
concerning a number of categories of non-violent low-risk prisoners, (i) who have been granted
bail but who have not been able to access bail; (ii) who have been sentenced and have appealed
conviction and are entitled to apply for bail; and (iii) who were sentenced and who have not
appealed but are near end of sentence. In an exercise of the classic, though arguably
underutilised, functions of the Attorney General, proceedings were instituted to act as a catalyst
for decarceration as against the Commissioner of Prisons, the Registrar of the Supreme Court, the
Commissioner of Police and the Children’s Authority of Trinidad and Tobago. This model engaged
all existing legal powers to decongest the prisons including, 1) sections 87-90 of the Constitution
of the Republic of Trinidad and Tobago, (ii) the Bail Act, Chap 4:60, (iii) the Prisons Act, Chap 13:01
and (iv) the Supreme Court of Judicature Act, Chap 4:01.569 The Attorney General thus sought an
order compelling an assessment of categories of prisoners who should be assessed for release,
representing low-level threats and excluding scheduled offences.570 These included 6
categories.571

569

Of note, the claim for Administrative Relief accompanied by a Certificate of Urgency (the ‘Claim’) was filed electronically in
accordance with the Practice Direction on ‘Filing by Electronic Means’ issued by the Honourable Chief Justice Mr. Justice Ivor Archie
O.R.T.T (the ‘Chief Justice’) on April 02nd 2020.
570
Offences under the Anti-Gang Act which is punishable by imprisonment for a term of ten years or more; Offences under the Offences
Against the Person Act, specifically, murder, treason, piracy or hijacking, and those offences which are punishable by imprisonment
for a term of ten years or more, or an offence under section 48 or 54 of that Act; Offences under the Dangerous Drugs Act which is
punishable by imprisonment for a term of ten years or more; Offences under the Kidnapping Act which is punishable by
imprisonment for a term or ten years or more; sexual offences in which the alleged victim is a child, including a sexual offence under
the Sexual Offences Act or the Children Act, or any Act repealing and replacing any of those Acts; offences under the Sexual Offences
Act which is punishable by imprisonment for a term of ten years or more; the Anti-Terrorism Act which is punishable by
imprisonment for a term of ten years or more; offences under the Trafficking in Persons Act which is punishable by imprisonment
for a term of ten years or more; under the Firearms Act, other than under section 6(1) or (2) and an attempt to commit these
offences.
571 Category 1
Persons 1. Have been sentenced to a term of imprisonment for a period not exceeding one (1) year; or
2. Are currently serving a term of imprisonment which will expire within one (1) year; and
3. Remain incarcerated on the date of the filing of this application
Category 2
B) persons who have been convicted summarily of indictable offences
1. Have been sentenced to a term of imprisonment for a period not exceeding one (1) year; or
2. Are currently serving a term of imprisonment which will expire within one (1) year; and
3. Remain incarcerated on the date of the filing of this application
Category 3
C). Persons who have been convicted of indictable offences excluding serious offences
1. Have been sentenced to a term of imprisonment for a period not exceeding (one) 1 year; or
2. Are currently serving a term of imprisonment which will expire within one (1) year; and
3. Remain incarcerated on the date of the filing of this application\
Category 4
D) Children who have been convicted of summary and indictable offences excluding the offences listed in the Schedule; and Who
remain incarcerated on the date of the filing of this application
Category 5
E) Persons who have been charged with summary offences who have been granted bail but who have been unable to access bail
thereof set by the relevant Judicial Officer including such persons who have been convicted and were granted bail pending appeal
Category 6
F) Children who have been charged with summary and indictable offences and who have been granted bail but who have been unable
to access bail thereof set by the relevant Judicial Officer including such children who have been convicted and were granted bail
pending appeal
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Of note, as explored elsewhere, this does not address persons who are on remand but have not
been granted bail, and likewise raises the issue of bail as a barrier to justice whereby individuals
on account of their poverty and lack of familial or other bonds which may act as guarantors remain
languishing in jails even though judicial discretion has been exercised in their favour. The powers
under the Bail Act and the Prison Rules for the remission of sentences as well as discharge of
children under the Child Rehabilitation Centres Regulations, 2017 and the President of the
Republic of Trinidad and Tobago, the power to grant conditional or unconditional pardon,
remission and/or commutation of sentences under and by virtue of section 87 and section 89 of
the Constitution in Trinidad and Tobago, represent an example of a suite of powers which could
be and were deployed for the benefit of JIPs. Honourable Madam Justice Ramsumair-Hinds, who
granted the reliefs requested by the Attorney General. In addition, the Honourable Madam Justice
Ramsumair-Hinds, directed that the Commissioner of Prisons must also provide a verified and
certified list of those persons currently serving terms of imprisonment in default of payment of
maintenance and fines. Though this action was taken, 9 months later only 121 prisoners of the
957 were released early.
In Guyana, the Guyana Prison Service (GPS) in November 2020 released 65 non-violent offenders
in keeping with efforts to reduce overcrowding in all prisons. These represent prisoners convicted
for non-violent offences and those near the end of their sentences. This was in direct response to
the outbreak at the Lusignan Prison where more than 290 inmates tested positive for the COVID19. In total, over 300 prisoners have been released as part of efforts to reduce the size of the
inmate population in the overcrowded GPS. Likewise, in the Bahamas, 50 prisoners were released.
Where this approach is being adopted, it should not be administratively burdensome, subject to
significant irrelevant exclusions and should be executed with all due dispatch.
Contrast
In March 2020 Jamaican Minister without portfolio Matthew Samuda rejected the release of lowrisk or short-term inmates from correctional and remand centres even if COVID-19 exploded
within facilities, suggesting that adequate isolation measures were being put in place. In October
2020 the Minister appeared to soften on the position though no prisoners have in fact been
released. Globally, systems for release with conditions attached such as good behaviour,
supervision, home detention and electronic monitoring were utilised. This represents another
mechanism that courts in the Caribbean may shift towards as an alternative to full-time custody,
especially given the clear backlogs and failings in the current system.

Category 2: Limiting new prison admissions.
Throughout the region, there has not been a consistent pattern with regards to limiting new
prison admissions. In some jurisdictions, judicial officers were assessed as being more likely to
provide bail, while others, adopting a tough-on-COVID-19 approach, have remanded even firsttime offenders to prison after a guilty plea. It is uncertain the extent to which various actors within
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the system are judiciously deploying their discretionary powers to help limit the number of
persons arrested and imprisoned. Police have been seen to continue arresting individuals
including for drug offences and other petty offences, while heightened arrests have been made
relative to COVID-19 Regulation breaches in a few jurisdictions. Legislatures throughout the
region have not expanded the list of ‘non-jailable’ offences, which are not subject to arrest but
can only be fined or cited.
Rethinking pre-trial detention
The right to bail, as provided in some Caribbean Constitutions, and more generally, is intricately
bound up with constitutional rights such as a presumption of innocence. It was envisioned that
pre-trial detention would be an extraordinary measure and used with some restraint. As explored
above and through voluminous reports, remand in custody has exploded and represents a clear
and distinct threat to the functioning of the justice system and the enjoyment of rights for an
increasingly large population. In the context of phenomena such as the war on drugs, and general
‘tough on crime’ approaches there has been a disproportionate burden on marginalised groups.
Little research currently exists within the Commonwealth Caribbean regarding the number of
individuals who are remanded in custody and who are later found to not be guilty of an offence.
The effect of pre-trial detention may be significant on prisoners. In a probing summary of the
impacts of pre-trial detention, Skolink notes:
[P]re-trial detention incentivizes individuals to plead guilty in order to avoid harsh
conditions in detention centres — a concern that may be magnified during the pandemic.
Compared to defendants who are granted bail, individuals who are remanded into
custody are more likely to be convicted at trial. They are also subjected to overcrowding
and lack access to rehabilitative and educational programmes. They risk losing their jobs,
access to housing, and abilities to support their families. They can also experience
significant anxiety while their case winds its way through the justice system572.
Few cases in the region have demonstrated that the pandemic ought to amount to new
circumstances which may merit the reconsideration of bail for a broad class of individuals who
have been deprived of their liberty. The public health justification for granting bail to defendants
who do not pose significant risks to the community is substantial: prisons represent a dangerous
site of transmission, new prisoners may import COVID into the facilities, potentially endangering
other JIPs and finally, giving the high movements in and out of prisoners for pre-trial detainees it
may also pose a risk to the community. In order to mitigate the risk of transmission, new pre-trial
detainees must often be isolated upon entry which mimics conditions akin to solitary confinement
which likewise elevates/intensifies the effects of incarceration.
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Terry Skolink, ‘Criminal Law During (and After) COVID-19’ (Manitoba Law Journal: Criminal Law Edition (Robson Crim) 2020
Volume 43(4)) .
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Recommended approaches to the Consideration of Bail
Jurisprudence from Canada, and New Zealand, provide strong guidance on how bail should be
considered in light of the pandemic. In R. v. Baidwan, 2020 ONSC 2349, the court provides
guidance on how judges can assess COVID-19 risks — a framework that can apply to initial bail
decisions as well as to bail review. The court explained that judges who assess COVID-19 related
risks should, rely on the most recent reliable data regarding infection rates and deaths… [that]
come from reliable sources from government and private institutions which have a legal/moral
duty to collect and report this data’. In Baidwin the court noted that judges should be guided by
(1) the general risk of infection in the population, (2) specific risks to the defendant in light of their
age or medical history, (3) the prevalence of COVID-19 in a given detention centre, (4) medical
evidence proffered by the defendant, (5) the defendant’s past compliance with court orders in
contexts where public safety is at issue, and (6) ‘any other circumstances deemed relevant.’

Category 3: Prevention and mitigation actions inside prisons
Category 3: The third type of recommendations relates to prevention and mitigation actions
inside prisons to manage the spread of COVID-19. These actions include temporary limitations on
movement or visits, increased cleaning, infection control, testing, increased access to hygiene
products, PPE, health care, and medical isolation of suspected cases. Governments and prison
authorities in all countries under this study largely adopted the easier fixes by first locking down
and restricting contact between persons deprived of liberty and external actors (this included
limiting visitation, suspending educational and work activities, and reducing the in-person
presence of health professionals, therapists, and social workers in prison). As discussed under the
right to life above, States largely failed to enact measures that would decrease the transmission
and contagion of the virus such as sample testing. Few prisons have provided mass testing before
an outbreak. Beyond this, health measures (for the most part, as is publicly available, and with
little oversight mechanisms such as inspections by Ombudsman, National Human Rights
Institutions) have largely been consistent with UN Guidance which requires that officials:





Ensure that adequate health and hygiene facilities, equipment, supplies and personnel
are provided for all who remain in detention, in order to allow detainees, the same level
of access as is available to the population as a whole.
Ensure that all detainees receive reliable, accurate and up-to-date information
concerning all measures being taken, their duration and the reasons for them.
Distribute PPE for prison staff and prisoners and provide screening and testing.

Overcrowding, harsh prison conditions, lack of programming, and limited access to basic goods
can aggravate material deprivations which can later lead to misconduct and violence. As seen
above, the pandemic has caused situations of violence in prisons in several countries. If in times
of ‘normality’ prisons represent spaces of violence, COVID-19 has worsened these risks and
further exposed the fragility of the prison population. In the short term, correctional management
must take concrete actions to provide alternative ways in which people in prison can access their
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basic goods and can attend programmes. Additionally, lack of meaningful contact with family
members can further hinder the strength of social bonds while in prison, which has been found
to be a key element in the process of rehabilitation. Prison authorities are legally obliged to
guarantee the same quality of health for incarcerated individuals, as the rest of the citizens, as
established by international treaties and covenants. However, as seen above, all prison systems
in the countries under analysis have great deficiencies in guaranteeing a universal right to health
for persons deprived of liberty. COVID-19 has exacerbated these deficiencies and has shown that
health care in prison is not equipped to deal with the threat of this infectious disease. Thus, the
pandemic provides an important opportunity to use political capital to revamp health services, as
well as prison conditions for health reasons that, otherwise, would not have been possible.
Courts have arguably been overly deferential and not sufficiently proactive in their role in the
fulfilment of positive obligations. Noting the absence of cases, prior to massive outbreaks, a
heightened level of scrutiny was warranted given the circumstances. The implications of this are
explored in the Dexter Simons decision from Trinidad and Tobago, which acts as a mini-case study
of the Trinidadian approach prior to the numerous outbreaks in the Prisons of Trinidad and
Tobago. In Dexter Simon v Attorney General of Trinidad and Tobago, Claim No. CV2020-01188,
The Claimants filed an application for leave to apply for judicial review, which was heard via
Microsoft Teams Virtual Platform. The claimants sought injunctive relief namely:





An interim injunction compelling the first respondent to immediately provide the
Applicants and all prisoners at the Maximum-Security Prison at Golden Grove with
cleaning agents (bleach, liquid soap, disinfectant and water) and protective wear (rubber
gloves) to ensure that the cells are cleaned daily by them. Also, to ensure that the cells
are professionally sanitised once a week during the pandemic period by a professional
sanitisation company.
An interim injunction compelling the First Respondent to immediately commence testing
of the prison population for COVID-19 (not just checking temperatures).
An interim injunction compelling the First Respondent to immediately provide
reusable/washable cloth masks to the entire prison population at the maximum-security
prison and to ensure that the cloth masks are worn during airing by both prisoners and
prison officers.

The COVID-19 Regulations have always exempted and continue to exempt the prisons from their
application despite prisoners being citizens of Trinidad and Tobago. The claimants raised the
constitutionality of this exemption, arguing that their constitutional rights to equality of
treatment from any public authority in the exercise of any functions provided for by section 4(d)
of the Constitution; the right to life provided for by section 4(a) of the Constitution; and the right
to equality before the law and protection of the law pursuant to section 4(b) of the Constitution
were being infringed.
The claimants alleged for example that:
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Prison officers are not tested when entering the MSP to determine if their body
temperatures are below 38 degrees. Elderly prisoners and prisoners with pre-existing
illnesses such as diabetes are not given any special precautions. When off-duty, the prison
officers are interacting ‘in the free world’ with the public. The GORTT's actions were
aimed at restricting the mobility of the general public by the least invasive means possible
so as to reduce opportunities for the virus to spread rampant throughout the community.
The applicants/intended claimants have not seen prison officers wearing masks, gloves or
using hand sanitisers when interacting with the prisoners.
The court largely found that the measures adopted were adequate to address the demands of the
pandemic. The court ruled that the government took immediate steps to mitigate against the
spread of the virus and implemented measures and formulated plans for the management of the
healthcare system. For example, the General Order sets out the measures to be implemented
with immediate effect by order of the Commissioner specifically to treat the phenomenon of
COVID-19 and provide guidance and information to staff working in prison facilities, including
prisoners, prison officers and other stakeholders.
The General Order further provides guidance for a tiered system of response to COVID-19 which
is described as being 'gradual and aligned to the severity of the threat'. There are three level
responses. Level 1 focuses on prevention, education, awareness and surveillance. Level 2 deals
with a situation where there is a first reported case of a suspected or confirmed COVID. -19
infection in a prison. Level 3 will be applied if there are two or more confirmed COVID-19
infections in prison establishments. The prison administration assessed that the prison fell into
'Level 1 response' and no testing is required as there are no reported cases at this stage. The
testing of an individual in the prison system as a whole and in particular remand at Maximum
Service Prison is informed by the national guidelines that advise on the eligibility for testing in
Trinidad and Tobago. This is a matter exclusively within the purview of the CMO of Trinidad and
Tobago and is not within the Commissioner's power.
Measures Adopted in Trinidad
The court was satisfied that the range of measures, some of which are excerpted below, had been
adopted by the prison authorities as necessary/reasonably justifiable measures that
demonstrated the state’s fulfilment of its obligations. Regrettably the courts did not engage in
this assessment through a positive obligation’s framework.
In-person prison visits, which are the primary reason for civilian entrance into prison
establishments, are no longer ongoing. The TTPrS took the proactive decision to have
prison visits be conducted virtually.
New prisoners are not allowed to interact with the general prison population. In addition,
incoming prisoners to prison establishments are also subjected to a screening protocol.
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These new prisoners are housed at the Eastern Correctional and Rehabilitation Centre
(ECRC) for a period of 14 days where they are put into clusters, are screened and
monitored for any symptoms. These prisoners may also be required to take a short bath;
their clothes are later sanitised and returned to them along with the issuance of
temporary clothing. This system was put in place following the implementation of virtual
visitation. This has in turn, reduced greatly the avenues for COVID-19 entering prison
establishments and the risk of a potential outbreak within a prison establishment.
The General Order also covers civilians entering the prison establishment and the
screening protocol for their entrance is identical to the above procedure. The ECRC has
now been designated as a quarantine facility for any new prisoners who are deemed to
be at risk of developing symptoms of the disease. This is done via the use of an electronic
system which is facilitated by First Citizens Bank.
Any incoming prisoners who have clinical evidence of COVID-19, recent exposure or
history of exposure will be treated according to the guidance of the prison medical officer.
Any inmate displaying symptoms after screening will be isolated immediately and
removed from the general prison population. There are inherent security risks associated
with providing prisoners with masks because masks would obscure a large portion of the
prisoners' faces. Another measure established by the prison administration to prevent
the coronavirus disease from entering the prison establishments, is the implementation
of virtual court hearings. This has effectively eliminated the need for prisoners to be taken
out of remand at MSP to be transported to attend court hearings in person. The 5
applicants/intended claimants were allowed to attend the trial of this rolled-up hearing
via MS Teams Virtual Platform from their remote location at the specially outfitted
hearing room within the MSP.
Prison cells at the MSP are cleaned at least once daily by prison orderlies under the
supervision of prison officers. Certain areas of the MSP have been misted on a daily basis
using machines that use a mixture base of bleach, water and sanitiser. The prisoners have
access to sufficient running water in their cells and are free to purchase soap from the
prison canteen.
Each cell in MSP has three (3) bunks, a toilet, a bath, a face sink and a lighting fixture.
Prisoners are able to use these facilities at their own leisure and convenience. It is not
feasible to have social distancing during airing periods or within cells. This would require
prison officers to air low numbers of prisoner which would severely reduce the efficacy
of airings.
The Attorney General initiated an action before the courts to take proactive steps in
reducing the size of the prison population with a view towards securing the release of
'low risk' prisoners. The documentation relating to the eligibility of prisoners for
commutations pursuant to the Court Order is being managed by the Ministry of National
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Security for consideration by the Advisory Committee on the Power of Pardon (Mercy
Committee).
In the general public, only those who exhibit symptoms associated with COVID-19 are
tested for the virus. This is also applicable to the prison population. Community testing is
not extended to the jail population. The hygiene/etiquette principles which have been
adopted within prison establishments are in keeping with the Ministry's guidance.
The General Order places great emphasis on the education of the prison community with respect
to the appropriate hygiene measures they will be required to comply with. The screening and
quarantine protocols are aligned with the guidance provided by the Ministry. The responsibility
of assisting the Prison Service in formulating appropriate protocols was delegated to a Medical
Officer of Health guided by the General Order prepared by the TTPrS. The court found that there
were alternative remedies under the Prison Rules which had not been exhausted and further
found no breaches of applicants’/intended claimants' constitutional right to life provided for in
section 4(a) of the constitution. In total, the Court found that the General Order ensured a safe
environment and the prevention of infection and/or spread of COVID-19 within the prison.
It is worth noting that in the aftermath of these robust findings by the Court, there have been
repeated outbreaks of COVID-19 within prisons in Trinidad and Tobago. The deference exhibited
by the Court may, therefore, in hindsight appear an error in approach, particularly in light of the
fact that the Court did not consider the questions raised by the prisoners through the lens of the
positive obligations owed to prisoners in the specific context of their heightened vulnerability in
the context of COVID-19.

Country Case Studies
The Barbados Case Study
Prior to the outbreak
After an outbreak in the Prison in Barbados, varying measures were implemented in attempts to
mitigate and avoid any further implications. These ranged from the testing of prisoners and staff
including prison wardens and civilian staff573, testing and contact tracing after two prison officers
tested positive for COVID-19574, and the prevention of soldiers and police officers from entering
the prison, or coming into direct contact with prisoners, while doing perimeter patrols.575
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Barbados Today, ‘Curfew Announced Amid Probe Into Local COVID-19 Spike’ (January 1, 2021)
<https://barbadostoday.bb/2021/01/01/curfew-announced-amid-probe-into-local-COVID-19-spike/> accessed May 30, 2021.
574 Barbados Today, ‘Union Leader Suggests BDF Take Control of Jail' (January 1, 2021) <https://barbadostoday.bb/2021/01/01/unionleader-suggests-bdf-take-control-of-jail/> accessed May 30, 2021.
575
Barbados Government Information Service, 'Situation at Prison Under Control' (January 5, 2021).
<https://gisbarbados.gov.bb/blog/situation-at-prison-under-control/> accessed May 30, 2021.
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Moreover, prison officers continued to carry out their usual duties with Rapid Response Force on
standby in the event of an emergency. However, only essential services were being provided –
ensuring that there was an adequate supply of food for prisoners from the School Meals
Department and staff – with meals prepared at the Barbados Defence Force.576 Other measures
implemented included, the facility’s laundry being maintained with more frequent washing being
conducted; the treatment and medicating of inmates and staff was executed where necessary. As
well as, employing the ‘no one in or out’ policy which meant that prison officers were being
housed at the prison in tents constructed, rather than leaving after their shifts.577 Psychological
counselling was also sought for some prison officers to assist them in dealing with the uncertainty
of the situation.578
Regarding inmates, who had completed their sentence, such were permitted to return home, but
were to be separated from the remaining population on a ‘rolling 28-day period.’ As a
precautionary measure, those inmates would be tested twice, and after receiving two negative
tests, and medical professionals were satisfied that they did not pose a danger to themselves or
to anyone on the outside, the prisoner would be free to go.579
In the same vein of preventative securities, the administration at Her Majesty’s Prison Dodds
identified blocks to be used for isolation purposes. The ‘pretty large’ block was used for new
inmates coming into the system before they are released into the general prison population.
Regarding such, staff from the Queen Elizabeth Hospital monitor all blocks every day, checking for
symptoms and paying special attention to those blocks containing positive inmates. Once inmates
spent 14 days in isolation, they would be allowed to return to the general population because
‘their chances of getting back COVID-19 and spreading it again are miniscule.’580 Lastly, prisoners
scheduled for release were placed in the quarantine section and allowed to reunite with their
families, having completed their 14 days of quarantine. Moreover, phone calls were restored, and
families and friends were permitted to credit their incarcerated loved ones’ accounts through the
mMoney platform. Notably, some inmates were also allowed outside to exercise in a controlled
manner, to keep the risk of infection to a minimum, and to enable contact tracing, if the situation
warranted.581
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Ibid
Ibid
578 Barbados Government Information Service, 'Staff & Inmates at Prison Awaiting Second Tests' (January 5, 2021)
<https://gisbarbados.gov.bb/blog/staff-inmates-at-prison-awaiting-second-tests/> accessed May 30, 2021.
579 Barbados Government Information Service, 'Prisoners Who Served Sentences to Be Released' (January 16, 2021)
<https://gisbarbados.gov.bb/blog/prisoners-who-served-sentences-to-be-released/> accessed May 30, 2021.
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Barbados Government Information Service, 'COVID-19 Situation at HMP Dodds Stable' (January 16, 2021)
<https://gisbarbados.gov.bb/blog/COVID-19-situation-at-hmp-dodds-stable> accessed May 30, 2021.
581 Barbados Government Information Service, 'Operations at Prison Returning to Normal' (January 24, 2021) <
https://gisbarbados.gov.bb/blog/operations-at-prison-returning-to-normal/>. accessed May 30, 2021.
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After the outbreak
The outbreak at the prison started on December 31, 2020, with the diagnosis of a prison officer.
Subsequently, the Barbados Prison Service, working in conjunction with designated medical
personnel, led by Drs Corey Forde and Carl Ward, engaged in an aggressive counter-COVID
programme which brought the outbreak under control.582 This programme involved:
1. Extensive sanitisation of the prison, combined with;
 preventive scanning;
 testing;
 quarantining; and
 isolation of prison officers, civilian staff and inmates at Dodds;
2. Observance and practice of the 4Es – engagement, education, encouragement and
enforcement among all staff members and inmates;
3. Transformation of Dodds’ medical facility into a full tertiary level COVID-19 treatment
facility with ventilation capacity;
4. Royal Barbados Police Force and the Barbados Defence Force provided manpower to
supplement depleted shifts.583
The Aftermath
However, prisoners who had completed their sentences could not leave during the counterCOVID programme.584 Yet, there was the institution of virtual visits and inmate telephone system
between prisoners and family and friends. Additionally, virtual court appearances were instituted
from the prison and staff were vaccinated.585 Lastly, remand prisoners go through a two-week
quarantine period where they are examined to see if they exhibit any symptoms of COVID-19, and
if so the established protocols and the national protocols to deal with persons who are suspected,
or who in fact come down with COVID-19 are followed.586

The Belize Case Study
An outbreak of COVID-19 at the Belize Central Prison saw one hundred and ninety-seven persons
(staff and inmates) testing positive in October 2020. The Facility is run by a private non-profit
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583 Ibid
584 ‘COVID-19 Outbreak at Dodds Declared Over’ (February 20, 2021) <https://barbadostoday.bb/2021/02/20/COVID-19-outbreak-atdodds-declared-over/> accessed May 30, 2021.
585 Ibid
586 Barbados Government Information Service, 'Inmates Satisfied With Efforts To Preserve Mental Health' (February 20, 2021)
<https://gisbarbados.gov.bb/blog/inmates-satisfied-with-efforts-to-preserve-mental-health/> accessed May 30, 2021.
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organization. The Belize Central Prison (BCP) is the only secure detention facility in the country,
which at the outbreak had a population of 1,222 individuals which included 34 females and 29
juveniles.
Prior to the Outbreak
Prior to the outbreak the Facility engaged in enhanced contingency planning. With an initial plan
addressing access restriction, isolation protocols, and daily sanitation recommendations in the
stage prior to COVID being detected in Belize. Post detection in Belize, an updated plan with
additional screening practices, including checking temperatures of all persons entering the facility
was introduced. The plan also documented changes in prison programming and recreational
activities to reflect social distancing guidelines. Training of inmates on screening including
temperature checks was conducted and enhanced communication of any changes to operations
to inmates including through an operationalised radio station. Recreational hours were reduced
from three hours to one hour for recreation.587 In August 2020, the Foundation suspended all
visitation to the facility, with limited access to legal advisors. The facility implemented allowance
of external deposits by friends/relatives of inmates in order to enable purchases from the prison
commissary.588 The prison implemented an isolation procedure for all new intakes into the facility
with Belizeans held in quarantine for 15 days and foreigners being separated for 21 days
The Outbreak
Upon the discovery of COVID-19 within the BCP, the Ministry of Health deployed a team that took
steps to combat the outbreak, including desktop review of surveillance and containment
measures, random testing including Rapid Antigen Testing and Enhanced Sanitary Measures.
Quarantining/medical segregation also occurred with separation between positive and negative
inmates. Measures were generally adopted in keeping with the CARICOM Implementation
Agency for Crime and Security (CARICOM IMPACS) standards which are consistent with WHO
Guidance. Beyond these initial steps, the BCP was placed under a compulsory 21-day lockdown,
which saw cases dropping from in excess of 100 active cases to less than six.589 As explored
elsewhere, the effects of lockdowns of this nature, points to the necessity of consideration of the
full range of measures including decarceration for non-violent offenders. Random continuous
testing does not, on a desk review appear to have been a standard procedure within the prison.
There was a reliance on symptomatic individuals, as a trigger for action.
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Dr. Jarrod Sadulksi, ‘Podcast: How Belize Central Prison Has Mitigated the Spread of COVID-19’ (Edge, September 16, 2020)
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588 Kolby Foundation, Press Release, ‘Temporary Suspension of Visits due to Spike in COVID-19’, (11 August 2020)
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Jamaica Observer, ‘Lone Belize Prison to Be Shut down amid COVID Concerns’ (October 10, 2020)
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The Aftermath
In December 2020, The Belize Central Prison eliminated all cases of COVID-19 within its prison
walls, seventy-one days after registering its first case of the virus. It is to be noted that throughout
the pendency of the COVID-19 pandemic, there was a 9.3% increase in the inmate population.590
The Pan American Health Organization/World Health Organization (PAHO/WHO), supported by
the government of Canada donated 119,360 PPEs to The Kolbe Foundation and Belize Central
Prison in the Ministry of Home Affairs & New Growth Ministry, the Children’s Homes and the
Residential Homes for the Elderly of the Ministry of Human Development, Families and Indigenous
Peoples Affairs, as part of the continuous support in responding to the COVID-19 pandemic. The
Belize Central Prison received 25,000 surgical masks, 80 non-sterile gowns, 300 goggles, 350 face
shields and 53,700 pairs of gloves.591 An outbreak was also noted at the Palm View Centre in
Belmopan, Cayo District, where 21 of the 27 residents tested positive for COVID-19, in addition to
seven staff members.

Grenada Case Study
Before the Outbreak
In March 2020, prior to the pandemic outbreak reaching the prison, inmates at the Richmond Hill
Prison were not allowed visits from family and friends. Regular church visitations on weekends
were disbanded. These suspensions began on Thursday, March 12, 2020 and were scheduled to
last 4 weeks in the first instance.592
The Outbreak
Subsequent to the outbreak in the prisons from April 24, 2020, the prison was locked down and
new prisoners were decontaminated before entering the prison. Additionally, released prisoners
were dropped off at their places of residence by prison officers, because there is no public
transportation, and all incoming prisoners must be sanitised before admission. This process of
decontamination took the following form: 593
Once the court orders someone to prison, the process starts with a rapid coronavirus test.
The person will be tested for COVID-19 using the rapid test screening kit and that is done
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by Ministry of Health officials. Upon arrival at the entrance of the prison a new facility
was built where that person is mandated to have a shower, be sanitised, and be given
new clothing. The person will then enter the main prison area for the formal admission
process, then be quarantined for 14 days in a cell.594
Lastly, all incoming prisoners are placed in a special area, in single cells; new prisoners are not
allowed to mingle while in quarantine.
In June 2020, the CARICOM IMPACS, with the generous support of the British High Commission,
Port of Spain, donated basic sanitation supplies and other related COVID-19 supplies to the
Grenada prison service to help minimise the risk of infection and transmission of COVID-19 in
prisons. Supplies included infrared thermometers and cleaning products such as disinfectant,
liquid soap, bleach, hand sanitisers and other necessary supplies. In addition to the items provided
to mitigate the effects of COVID-19 in prisons, on 7 May 2020, CARICOM IMPACS collaborated
with the Caribbean Public Health Agency (CARPHA) to provide a virtual training session to more
than 500 frontline officers on measures to protect themselves in the line of duty. This effort
strengthened the capacity of prison staff to better manage their operations in the context of the
COVID-19 pandemic.595
The Aftermath
After COVID-19 made its way into the prison, from October 2020, any person ordered to prison
by the justice system must go through 3 different steps of screening before being admitted to
prison. The first is a rapid coronavirus test at the health facility in St George’s. Thereafter, once a
prisoner’s rapid test is COVID-19 negative, the prisoner is taken to the compound of the prison
for the other screening steps which include a sanitising shower and change of clothing. Lastly, the
prisoner is taken to a government-run quarantine facility where he is guarded by the authorities
on a 24-hour basis while awaiting the PCR results.596

Guyana Case Study
In Guyana, in September 2020, there was a COVID-19 outbreak in the prison at Lusignan which
saw over 290 prisoners testing positive for COVID-19 for the period of over a month. Mass-testing
was conducted after two positive cases were originally flagged at the facility.
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Prior to the Outbreak
Prior to the Outbreak, the overcrowded facility at Lusignan had been subject to a number of
incidents including a fire that killed 17 inmates. It also had been the site of prison unrest.
Immediately prior to the COVID-19 outbreak, two prisoners were fatally shot by guards and five
others were wounded in the midst of prison unrest. The unrest at the facility followed previous
protests by inmates over a number of issues, including overcrowding at the facility and the risk of
exposure to COVID-19.597 Other concerns related to access to justice, including prisoners raising
issues with Ministers surrounding the extensive timelines between court hearings and remand,
among other issues. The ministers, who committed to addressing the issues within their scope of
work.
Warnings, Inaction and Some Reactions
These issues within Lusignan Prison are longstanding and have been raised by a wide-cross section
of entities. A 2017 Visit by the UN Working Group of Experts on People of African Descent found
that:
The United Nations’ Working Group of Experts on People of African Descent, under the
auspices of the Office of the United Nations Human Rights Commissioner, had in 2017
recommended that the Lusignan Prison be shut down “without delay” and replaced by one
that meets international standards. The Working Group visited Lusignan Prison and found
that the majority of inmates in the prison are Afro-Guyanese. The inmates are kept in
appalling conditions not fit for human habitation. The facility is located close to a landfill
with foul odour coming from stagnant dirty water. The unhygienic conditions of the prison
and associated health risks are of serious concern. Due to its wooden construction, the
facility also poses a significant fire hazard. The Working Group found that the Prison
clearly fell short of the United Nations Standard Minimum Rules for the Treatment of
Prisoners (Nelson Mandela Rules), the Working Group had found. “The administration of
justice is undermined by the excessive length of proceedings, especially at pre-trial stages.
Prolonged pre-trial detention, sub-standard prison facilities and a lack of resources have
all resulted in a crisis which greatly impacts on a large number of Afro-Guyanese”.
…. We call on the Government to immediately address the appalling conditions at the
Lusignan Prison, which is not fit for human habitation.598
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Similarly, in April 2020, the GHRA specifically expressed concern about the Lusignan Prison, which
was never intended to be a prison and constitutes an ideal incubator of COVID-19. Hygiene, lack
of fresh air and water, the grimy conditions inevitable with so many persons in a concentrated
space, all point to the urgent need for reducing the numbers.599
COVID Mitigation Plans
In view of the overcrowding at the facility being a noted and long-standing concern, the
authorities in Guyana commendably enacted early release programmes. On April 7, 2020, the
Guyana Prison Service (GPS) began releasing certain prisoners to reduce the risk of COVID-19
entering the overcrowded prisons across the country. Prisoners considered for release were those
who suffer from chronic illnesses and those who had served the majority of their sentences and
would be out within the next three to four weeks. The GPS released 350 inmates who had almost
completed their sentences as part of a mitigation strategy in July 2020.600
Relative to the management of COVID-19 in closed facilities in Guyana, in keeping with a gazetted
order by President David Granger, under the Public Health Ordinance, Chapter 145, the Public
Health Ministry banned people from visiting, among other places, a prison or correctional facility.
Prison facilities throughout Guyana were given tablets in order to facilities communication
between prisoners and their families in light of the suspension of visits.601 Donations were
received from development partners and regional mechanisms including, the CARICOM IMPACS
with the support of the UKAID. Donations included assistance with medical and sanitation supplies
and other related COVID-19 materials.
During the Outbreak
A screening and testing campaign for COVID-19 was initiated in the prison after two inmates
initially tested positive for the disease. Several steps were taken to mitigate the spread of COVID19 in the prison, such as affected inmates were isolated, and some were relocated to other
facilities to ensure adequate spacing among prisoners to stem transmission of the disease. The
relocation of positive prisoners to a government facility for isolation on the East Bank of Demerara
was executed. The Ministry of Health had also deployed a team of doctors and nurses to the
facility to complement staff there, and to train prison personnel to boost the efficiency of daily
sanitation exercises. It appears that up until this time, little testing was undertaken throughout
the prison systems. At the time of the outbreak, the Prison Director indicated that ‘the training of
the doctors of the Guyana Prison Service to effectively administer the COVID-19 test to the
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inmates’ was a necessary next step. Best practices such as a distinct dashboard for the release of
information concerning tests conducted, positive cases and recovered cases were not located
during a desk review.
After the Outbreak
Despite the clear threat COVID-19’s entry into prisons posed, prison authorities declined to
formally investigate how the novel coronavirus disease (COVID-19) entered the Lusignan Prison.
This is regrettable, in part because key lessons and identification of gaps could have been missed.
Since the massive outbreak at the Lusignan facilities, there have been positive cases amongst
inmates at three prisons - again at the Lusignan, and for the first time at the Timehri and New
Amsterdam prisons. This outbreak has seen four prison officers testing positive, and thirty-three
inmates at the Timheri prison testing positive. Protocols for the separation and isolation of
positive cases have been put into effect.602 In the aftermath of the outbreak, greater attention
has been paid to the living conditions of inmates with the construction of new facilities, including
improved washroom facilities. Post the outbreak, the Judiciary of Guyana in collaboration with
the Executive launched 14 virtual courtrooms at the Lusignan Prison on the East Coast of
Demerara (ECD). The purpose of these virtual courts is to provide speedy trials for prisoners while
also, lowering costs associated with the transportation of prisoners from prison location to
magistrates’ courts, and reducing the exposure between prisoners, the police and the court
staff.603

Jamaica Case Study
Prior to the Outbreak
Effective Monday, March 16, 2020, all external visits to the facilities were suspended for two
weeks. During this period, the public was not allowed to take food or care packages to correctional
centres. Plus, walk-in visits Probation Aftercare Offices, though still operational, were suspended.
At the end of the two weeks the suspensions were subject to further review. Moreover, there was
inmate and staff sensitisation to COVID-19 alongside the increased supply of sanitisers, hand
soaps and sanitisation of surface areas.604
Moreover, from March 2020, all new inmates, wards or remandees that leave the facility to attend
courts or appointments are subjected to a 14-day separation on admission or readmission in a
block away from the general population. Also, inmates or child-remandees who develop a fever
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or become ill while in quarantine might be moved to isolation, depending on the complaints.605
Further, staff was also subjected to medical screenings, sanitisation and interrogation upon their
entry to the facility and correctional officers were required to only wear their uniforms inside the
prisons, and are expected to maintain social distance of three feet. Relatives of inmates/wards
can call the institution where they are housed between the hours of 9:00 a.m. and 5:00 p.m. to
make an appointment to speak with them. Relatives were also allowed to make deposits to their
loved ones’ tuck shop card of no more than $20,000 per inmate for each month. These deposits
can be made to the Department of Correctional Services Project Fund.
Furthermore, several inmates in the country's correctional facilities have been trained as COVID19 medical orderlies, as a direct response from the Ministry of National Security to prevent the
spread of the disease caused by the novel coronavirus to that population from April 2020.
Additionally, prisoners are trained to support medical staff across the country's 11 correctional
facilities to carry out screenings, among other things. Some of the things they were taught
included how to:606






put on the masks properly;
sanitise properly;
do temperature checks;
escort people to the isolation areas without exposing themselves; and
put on the PPE.

This training was necessitated by the fact that medical personnel are not stationed at all the
facilities daily. Medical personnel do group visits when needed as the staff are rotated between
facilities. Inmates were placed in isolation because they had to leave facilities for court visits; this
constituted the standard procedure once an inmate leaves a facility. Mask protocols were also
instituted where masks were being distributed throughout the facilities for staff, to protect
inmates from staff since inmates are closed in. Unfortunately, there were suspended visits to the
facilities to prevent the virus from coming in, which suspended the delivery of items to inmates.
Moreover, the Department of Correctional Services (DCS) has instituted and facilitated scheduled
calls to allow inmates to remain in contact with family. Lastly, temperature checks, mandatory
questionnaires upon entry at each facility, hand sanitiser distribution and the installation of wash
stations at all prisons, were also instituted.607
Progressively, in May 2020, the DCS received a donation from the United Nations Children’s Fund
(UNICEF) of one million Jamaican dollars (JMD 1,000,000) which will be used to purchase
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nebulizers for asthmatic children, PPE including eye protection, gowns, gloves and mask for
correctional officers, thermometers, disposable medical bins, chemicals for sanitation and tablets
to facilitate online counselling and classes.608 Later, in October 2020, due to the increasing
number of positive cases among prison staff and inmates and cognizant of the fact that the
facilities are crowded, the government examined the possibility of releasing some inmates who
are being held at the courts’ pleasure. There have also been calls for the government to consider
releasing some low-risk prisoners in light of the increasing number of positive cases among the
prison population. Consequently, there were ongoing talks with representatives of the Office of
the Director of Public Prosecutions, the courts and the Ministry of Justice with a view to arriving
at an agreement.609
In January 2021, DCS received another donation of computer and connectivity hardware from the
UNICEF valuing One Million Nine Hundred and twenty-three thousand Jamaican Dollars (JMD$
1.923Million) to be distributed across the island’s 4 Juvenile Correctional Centres. The UNICEF’s
donation came in response to an application from the Ministry of National Security to partner
with the multinational agency to mitigate the negative psychological and psychosocial impact of
COVID-19 on the children within the centres. As such, the donation comprised desktop
computers; laptops; tablets; headsets; webcams; and Wi-Fi devices to be used in interventions
across Juvenile Institutions. The equipment was collected by the DCS on December 23, 2020, for
distribution to the centres with monitoring, technical support and initiative implementation
residing within the Ministry’s youth empowerment programme - We Transform.610
Additionally, the DCS completed a pilot project to have inmates from the Horizon Adult Remand
Centre appear virtually for mention dates in court cases. Over seven hundred and twenty inmates
from across the Department have participated in the programme since its inception. Note, the
institutions which currently host virtual court hearings are Horizon Adult Remand Centre,
Metcalfe Street Secure Juvenile Centre, South Camp Juvenile Correctional and Remand Centre
and the Tower Street, South Camp and St. Catherine Adult Correctional Centres.611

608

Department of Correctional Services (DCS), Jamaica, 'DCS Receives One Million Jamaican Dollars From UNICEF Jamaica For COVID19 Response' (May 28, 2020) <https://www.dcs.gov.jm/2020/05/28/dcs-receives-one-million-jamaican-dollars-from-unicefjamaica-for-COVID-19-preparations/> accessed May 31, 2021.
609 Loop Jamaica News, 'More Than 60 COVID-19 Cases In The Island's Prison System – Samuda' (October 16, 2020)
<https://www.loopjamaica.com/content/more-60-COVID-19-cases-islands-prison-system-samuda> accessed May 31, 2021.
610 Department Of Correctional Services (DCS) Jamaica, 'Department of Correctional Services Jamaica’ (Facebook Post, January 20,
2021) <https://www.facebook.com/dcs.gov.jm/posts/the-department-of-correctional-services-dcs-today-received-a-donation-ofcompute/1366972850334294/> accessed May 31, 2021.
611 Department Of Correctional Services (DCS) Jamaica, 'DCS Completes Virtual Court Hearing Pilot Project' (January 25, 2021)
<https://www.dcs.gov.jm/2021/01/25/dcs-completes-virtual-court-hearing-pilotproject/?utm_source=rss&utm_medium=rss&utm_campaign=dcs-completes-virtual-court-hearing-pilot-project> accessed May
31, 2021.
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After Prison Outbreak
The recent outbreak of coronavirus (COVID-19) among inmates in the St James parish occurred in
February 2021. The problems reportedly began in early January, when four inmates, at the
Freeport Police Station in Montego Bay, the main lock-up in the parish, started displaying flu-like
symptoms, and the parish health authorities were called in to investigate the possibility of them
being COVID-positive. Consequently, full-scale testing of the inmate population across the parish
resulted in 33 positive cases being detected, which forced the isolation of the affected
prisoners.612 Prior to the discovery, mechanisms had been put in place for the quarantining of
inmates upon them being taken into custody, which included a designated lock-up being used for
the isolation exercise. Immediately upon confirming the positive cases, the police moved to
isolate the affected inmates from the general prisoner population across the parish and a
comprehensive sanitisation of the lockups was done, and these measures have been continued
since then. Thus, visits from outsiders, including family members, were halted for one month as
well as a cessation of the movement of inmates from the lockups to penal institutions and
courthouses.613
Notwithstanding such, some court matters were facilitated with the use of the Zoom virtual
platform. There is now a consistent focus on providing protective gear and sanitising agents for
both staff members and inmates, along with the testing of staff members who were exhibiting
flu-like symptoms. However, regarding the gap arising from the cessation of family visits, police
now acquire additional food, water and toiletries for distribution to the inmates, with the aim of
somewhat filling this gap. Family visits to inmates were thereafter allowed again, but on a phased
basis amid the maintenance of the established health protocols.614
Aftermath
Arising from the facilitated measures, amongst the best practices implemented were:615
1.
2.
3.
4.
5.
6.
7.

enhanced surveillance by Public Health Authorities;
self-isolation of Staff;
quarantining of Staff and Segregation of inmates;
distribution of Additional PPE;
testing, via random sampling of staff and inmates, beyond temperature testing;
limitations on admittance to facilities for two weeks;
town hall meeting with correctional officers; during which several issues were discussed,
including COVID-19 in the correctional facilities;

612

Loop Jamaica News, 'St James Police Break The Back Of COVID Outbreak Among Prisoners’ (February 23, 2021)
<http://www.loopjamaica.com/content/st-james-police-break-back-covid-outbreak-among-prisoners> accessed May 31, 2021.
613 Ibid.
614 Loop Jamaica News, 'St James Police Break the Back of COVID Outbreak Among Prisoners’ (n612).
615 Ibid.
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8. contract tracing; and
9. line listing activities.

St. Lucia Case Study
Initially, from June 2020, incoming prisoners (be it remand or sentence) must first go through the
nearest medical unit to be screened. Subsequently, based on the results of the screening, they
are accepted at the Bordelais Correctional Facility. Upon arrival at the Facility, they are issued a
face mask and are examined by the medical unit at the Facility and placed in quarantine in the
induction area for 14 days before they can mix with the rest of the prison population. These
inmates are also checked daily during the quarantine period – every morning they are checked
for their temperatures and any symptoms.616 Prison officials later banned families from physically
interacting with prisoners but attempted to institute virtual visits. Thus, all visits were cancelled,
except for professional visits- lawyers, probation officers. Notably, supplies were received from
IMPACS.617
From January 2020, upon the positive COVID results of an officer who worked in the kitchen, all
employees and inmates from the kitchen who had come into contact with the infected person
were identified and placed in isolation awaiting testing. Additionally, the kitchen was deep
cleaned and sanitised to ensure continuity. Some other general measures taken to protect the
prison include having virtual court sittings and Zoom calls for families rather than in-person visits.
The facility also put in all the requirements of the Ministry of Health, including washing stations
throughout the facility, all the inmates and employees have masks most of which are made in the
tailor shop, they take temperatures before employees come into the facility and have installed
sanitisation stations on all the units.618
Upon 8 inmates testing positive for COVID-19 in February 2021, the prison was on lockdown. No
inmates were going to court, but family members were still allowed to drop off items for their
loved ones and participate in virtual visits. Staff were the only ones allowed to go in and out of
the prison.619 Further, acting national epidemiologist Dr Dana Da Costa-Gomez revealed that the
positive cases were found after 35 individuals in the prison system were tested. She also stated
that in response to recommendations from the Ministry of Health and Wellness the following
actions had been taken in the interest of containing the spread and protecting the health of staff
and inmates at the Facility:620

616 HTS ST. Lucia, 'BCF Takes Steps to Combat COVID 19' (June 5, 2020) <https://www.htsstlucia.org/bcf-takes-steps-to-combat-COVID-

19/> accessed May 31, 2021.
Ibid.
618
Loop, St. Lucia News, 'COVID Scare: 23 Inmates At Bordelais Await Results' (January 27, 2021)
<https://www.loopslu.com/content/covid-scare-some-23-inmates-bordelais-correctional-await-results> accessed May 31, 2021.
619 HTS ST. Lucia, '8 Bordelais Inmates Test Positive for COVID-19' (February 1, 2021) <https://www.htsstlucia.org/8-bordelais-inmatestest-positive-for-covid-19/> accessed May 31, 2021.
620 Ibid.
617
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complete isolation of confirmed inmates away from the general population;
quarantine and testing of close contacts of the confirmed cases;
strict infection and prevention control measures will be enforced in the wake of the cases;
isolation of any symptomatic inmates;
placing of exposed inmates into a limited number of areas whilst establishing effective
barrier controls between them;
protective measures for inmates who fall into high-risk categories;
the use of adequate PPE by the health care staff and custodial staff who will be caring and
working with the quarantined and isolated individuals;
limitations of the movement and interaction of custodial staff overseeing areas with
inmates;
strict adherence to hand hygiene measures;
continued use of face masks by staff and inmates;
the frequent cleaning of high touch objects and surfaces; and
the testing and quarantining of all symptomatic custodial staff.

In March 2021, subsequent to a riot within the Facility, there was a creation of an isolation unit
to house the prisoners who tested positive for COVID-19. Plans to continue sanitising and wearing
face masks were affected. Also, the Ministry of Health press release gave recommendations to
control the situation at the facility, including the vaccination of inmates and custodial staff and
limiting the number of areas where inmates gather.621 Lastly, staff and inmates are to be
vaccinated with inmate vaccination being voluntary.622

Conclusions
It is accepted that combating prison overcrowding is a difficult task that will take considerable
political will and a concerted effort from a diverse variety of players. Significant change can be
achieved if and when policymakers demonstrate good leadership. It is nonetheless important to
highlight that permanent release programmes can effectively decongest prisons when
implemented in a structured, transparent, and orderly manner, with appropriate eligibility criteria
that prioritise non-violent and low-level offenders (both convicted and pre-trial), as well as
vulnerable prisoners such as children, women, the elderly, and those with disabilities. Release
programmes should be structured in such a way that they prioritise reintegration and
rehabilitation, in addition to securing the interests of the community and confidence in the justice
system. Along with inmate release, a critical part of a successful decongestion approach is
restricting new jail admissions. Caribbean governments must treat pre-trial custody as a last
resort, as is consistent with international and constitutional law. Alternatives to full-time custody

621

HTS St. Lucia, '105 Bordelais Inmates Test Positive for the COVID-19 Virus' (March 2, 2021) <https://
https://www.htsstlucia.org/?p=57631/> accessed May 31, 2021.
622 HTS St. Lucia, 'Bordelais Inmates to Receive COVID-19 Vaccine Shots' (March 3, 2021) <https://www.htsstlucia.org/?p=57649>
accessed May 31, 2021.
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should be implemented as a matter of priority for non-violent offences. Prison sentences should
be capped for the majority of inmates in order to decrease the total number of aged and
vulnerable people in jail, as these prisoners face considerably greater rates of contagion and a
higher incidence of infectious illnesses. The COVID-19 pandemic has shown both the power and
limits in the region where promising starts were not fulfilled, and many others did not engage in
many or any reforms. Almost all jurisdictions have existent alternatives which can be used, and
no shortage of model legislation exists to facilitate new approaches to criminal justice. This is
fundamentally a question of political will. As Caribbean countries continue to experience, their
second, third or fourth wave of COVID-19, decongestion should be treated as a defining and great
priority, with the risk to life, and ultimately, the health of the community being significant. The
pandemic has shown the possibilities for a new and refreshed approach to crime and
incarceration. Indeed, the ultimate loss will be the failure of the region to adopt or to maintain
steps to reform correctional services, sentencing laws and guidelines. This moment represents an
opportunity to evaluate the functioning of our criminal justice systems in totality, given their oftcited failures. This year has shown how reforms that seemed impossible before the pandemic are
possible, such as the early release of non-violent offenders or improved electronic prison
connectivity and communication with the outside world.

Recommendations
In light of the assessment of the Prison Conditions in the Commonwealth Caribbean in this Report,
States throughout the region should:
1. Enhance Communications both to the public at large and to JIPs, providing specific policies
and guidelines to prevent and address COVID-19 in facilities for persons deprived of their
liberty- subject to any necessary redactions for the purpose of security.
a. Communication should also include specific communications informing the public
of cases, the distribution between staff and inmates and the recoveries.
b. Share their emergency preparedness plans and provide specific training to
relevant staff and authorities to ensure sufficient and sustained access to
healthcare and hygiene provision.
2. Adopt a whole-of-government -approach, drawing on Executive, Legislative and Judicial
branches to independently and collaboratively engage in full reviews of the prison
population and in turn, reduce their prison populations by ordering the immediate release
of:
a. “Low-risk” detainees and prisoners, including those convicted or held in pretrial
detention (remand) for nonviolent offences; administrative detainees; and those
whose continued detention is not justified including those who have been
granted bail but cannot access it. (The Categories of Bail recognised in the
Trinidadian case studies are useful guides).
b. Detainees and prisoners particularly vulnerable to the virus, including the elderly,
and individuals with serious underlying conditions including lung disease, heart
disease, diabetes, and autoimmune diseases.
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3.
4.
5.

6.

7.
8.
9.

10.

11.

12.

13.

c. Release eligibility may be based more broadly on three criteria: (i) the nature of
the offence committed by the prisoner, (ii) the nature or status of the prisoner’s
sentence, and (iii) whether the prisoner had particular vulnerabilities.
Allow individuals serving probation and probationary measures to fulfil their probation
and probationary measures in their homes.
States should for example consider the use of electronic monitoring and other systems.
Guarantee that individuals who remain in detention:
a. Have their right to health effectively upheld by being granted full access to
medical care as required.
b. Access COVID-19 testing and treatment on a standard equal to that governing the
general population.
Governments ought to be transparent about testing protocols, testing levels, and testing
results;
a. Persons Deprived of their liberty and other justice-involved populations should
be voluntarily and randomly tested to catch asymptomatic cases before widescale transmission occurs.
Prisoners should be treated as a priority group for vaccination.
Prisoners should be provided with means of communication and opportunities to access
the outside world when in-person visits are suspended.
Prisoners should continue to enjoy their right to due process, including but not limited to
the right to challenge the lawfulness of their detention, and their right not to experience
delays that would render their detention arbitrary.
Limit arrests through the judicious use of discretion by actors across the justice system
and avoid resort to incarceration as anything but a last resort. The use of incarceration to
enhance public-health measures raises many risks which ought to be avoided.
Engage in Bail Reform, as poverty is currently effectively depriving individuals of their
liberty such that significant numbers of individuals who have been offered bail remain
languishing in prison.
Caribbean States need to engage in a robust assessment as to the types of community
alternatives that are available and may be effective in the Caribbean context including
programmes focused on alternative dispute resolution, diversion and restorative justice.
Such mechanisms may point us in the direction of addressing the chronically high levels
of recidivism which dominate our prisons.
a. States should review their legal frameworks to address the criminalis[‘ation] of
poverty via petty offences, vagrancy offences and policies stemming from the
now failed drug war. There is now an opportunity to use the present focus on
COVID-19 management to advocate for increased harm reduction services and
the decriminalisation of drug users as measures to reduce present and future
communicable infections
Consistent with States’ international obligations, States should ensure prison releases,
and more broadly all critical incidents concerning prisoners are accompanied by regular
and timely, publicly available data, disaggregated at the very least by the status of the
prisoner (convicted or remanded), age (including juveniles) and gender.
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Systemic Reforms
The Recommendations of the IADB Survey on Prison Conditions are worth repeating in their
entirety. Caribbean governments are encouraged to actively pursue strategies to reduce the
prison population. These include:












Establish programmes to divert people who have committed non - serious offences or
who do not pose a threat to the public out of the prison system and into some form of
alternative punishment.
Given that drug offences account for a notable proportion of offenders, people convicted
of crimes related to drug use should be diverted to treatment.
Decrease the use of pretrial detention to ensure that prison is reserved for people who
pose an imminent risk to public safety, who are persistent offenders, and who commit
serious crimes.
Make serious efforts to separate convicted inmates from prisoners in remand.
Reform criminal procedures and pretrial and sentencing policies by implementing
information and communication technologies to increase the efficiency of court cases in
areas such as recording and scheduling processes; introducing complementary
approaches to deal with crime, such as restorative justice practices; encouraging key
judicial actors to use alternatives to detention at the pretrial stage; offering bail amounts
according to defendants’ ability to pay; ensuring access to legal representation; setting
custody limits; and putting mechanisms in place to track detention to reduce the
possibility that inmates on remand are held for excessive periods of time prior to trial.
Explore community - based sanctions such as suspended sentences, probation, electronic
monitoring, house arrest, community service, drug - treatment courts, and fines to lower
imprisonment rates and reduce the costs of the prison systems.
Develop strong parole - type systems whereby inmates can benefit from early release
while they receive legal supervision by parole and judicial agencies. Strong consideration
should also be given to releasing aged prisoners who no longer pose a threat to the public.
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